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MEMORANDA- 

In  Hilarif  Vacation  1845,  Mr.  Serjeant  Manning 
received  a  patent  of  precedence,  and  William  Lee^  John 
BilUngsUy  Patri/f  and  William  Page  Wood,  Esquires, 
were  appointed  Queen's  Counsel. 

In  Easter  Term  1845,  Mr.  Serjeant  C//an;i^// received 
a  patent  of  precedence,  and  Lebbeus  Charles  Humfrey^ 
Bussell  Gumeifi  George  Medd  Butt,  and  Abraham  Haj/' 
wcard.  Esquires,  were  appointed  Queen's  Counsel. 

In  Trinitjf  Vacation  1845,  Sir  William  Webb  Follettj 
Her  Majesty*s  Attorney-General,  died :  and  thereupon 
Sir  Frederick  Thesiger,  Her  Majesty's  Solicitor-General, 
was  appointed  Attorney-General,  and  Fitzroy  Kelly, 
Esquire,  one  of  Her  Majesty's  Counsel,  was  appointed 
Her  Majesty's  Solicitor-General,  and  shortly  afterwards 
received  the  honour  of  Knighthood. 

In  the  same  Vacation,  Mr.  Serjeant  Siee  received  a 
patent  of  precedence :  Montagu  Chambers,  Esquire,  was 
appointed  Queen's  Counsel,  and  Robert  Allen,  Esquire, 
was  called  to  the  degree  of  Serjeant-at-Law. 

In  Michaelmas  Vacation  1845,  Edwin  Sandys  Bain, 
and  Charles  WUkins,  Esquires,  were  called  to  the  degree 
of  Serjeants-at-Law. 


ADDENDA  £T  COBBIOENDA. 

Page      1.  Tke  Marquis  ofBeri/brd  t.  Lord  Lomther  (Countess  Tkkjfs  ease)  was  dBitned 
by  th«  Lord  CluuicsUor  on  the  SOth  December  1845. 
67.  note  (a),  for  «  Itup^  read  <«  itiut." 
SIS.  Dakon  v.  Ha^fter,     Tbe  Plaintiff  and  the  prinriiMl  Defendant  entered  into  a 

compromiiie,  and  tbe  appeal  wms  abandooed. 
357.  Smiih  v.  The  Earl  ofBfflngham^  ttenda  for  the  L.  Cs  jodgnient 
419.  note  (a)»  for  '*  4CS.**  read  ••  415.,**  and  note  (b),  for  *>  405.**  read  "  417.** 


Note.  De  Biel  t.  Tkomsout  3  BeaooK,  469.  >  waa  alBmed  bjr  the  Houie  of  Lorda,  4th 
March  1845.     Sec  12  O.  f-  Fin.  45. 

Massie  t.  Drakes  4  Beavan,  433.,  was  affirmed  by  the  Lord  Chaneellor  on  the  SOth  of 
December  1845. 

Morratt  t.  Suiion,  4  Beavan,  478.  and  5  Bcotwii,  loa,  was  argued  on  appeal  before  tbe 
Lord  Chancellor,  aaaisted  by  two  Judges,  who  differed  in  opinion.  The  case  was  after- 
wards  compromised.     See  1  FhUHps^  533. 

Cookson  T.  JtMjf,  5  Beavan^  83.,  was  affirmed  by  the  House  of  Lords,  iSth  Mardk  1845. 
See  IS  a  BiFin.\2l. 

Bampion  t.  Birehatt^  5  Beavan^  3S0.,  was  affirmed  by  the  Lord  Chancellor  on  the  16th 
of  jiprU  1845.     See  1  Pli/Z.  568. 

LangUjf  ▼.  Fisher^  5  Beavan^  443.,  was  affirmed  by  the  Lord  Chancellor  on  the  10th 
4pri7i844. 

Matthews  t.  Brise,  6  Beaoan^  239.9  was  affirmed  by  the  Lord  Chancellor,  on  the  20th  2)«- 
orjM&fr  1845. 

The  AttometfGeneral  t.  Std^ardi^  6  Beavan^  444. »  was  affirmed  by  the  House  of  Lords, 
on  the  25th  February  1845.    See  12  C/L  {r  Fin,  sa 


ORDERS  IN  CHANCERY. 


1844. 


R£GOLATiONS  to  be  observed  in  the  Registrar's 
and  Report  C)ffice»  by  direction  of  the  Lord 
Chancellor. 

19th  December^  1844. 
That  every  original  money  order,  and  every  Regis-  Verification  of 
trails  copy  of  a  money  order,  shall  have  the  initials  oF  ^nevM^ert. 
the  Registrar  by  whom  it  shall  be  passed,  to  be  written 
by  such  Registrar  at  the  foot  of  each  page  of  such  order 
or  copy  of  order. 

That  every  Report  Office  copy  of  a  money  order  Ditto  ofcoptes 
shall  be  stamped  with  the  stamp  of  the  Report  Office  at  ^®'^^' 
the  foot  of  each  page  of  such  copy. 

That  the  memorandum  of  an  order  having  been  left  Verification  of 
for  entry  at  the  Report  Office  shall  have  the  initials  of  ^^^  ^**' 
one  of  the  clerks  of  entries,  to  be  written  by  one  of  those 
derks,  and  by  no  other  person. 

That  the  memorandum  of  an  order  having  been  en-  Verification  of 
tered  at  the  Report  Office,  shall  have  the  initials  of  one  3?^^**"" 
of  the  clerks  of  entries,  to  be  written  by  one  of  those 
clerks,  and  by  no  other  person. 

That  every  office  copy  of  a  report  to  be  acted  upon  Verification  of 

by  the  Accountant-Oeneral,  shall  be  stamped  with  the  ^ce'cqpy^ 

stamp  of  the  Report  Office  at  the  foot  of  each  page  of  report  for 

X     at  Accountant* 

sach  office  copy.  General. 


Vox.  VII. 


xii  ORDERS  IN  CHANCERY. 

1845. 


ORDER  OF  COURT,  (a) 

12th  Februanfy  1845. 

Th£  Right  Honourable  John  Singleton^  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain^  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henrt  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fifth  and  sixth  years  of  the  reign  of 
Her  present  Majesty,  intituled  "  An  act  for 
abolishing  certain  Offices  of  the  High  Court 
of  Chancery  in  England,"  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct  in  manner 

following  (that  is  to  say) : 

I 
! 

j  Redaction  of       That  the  Taxing  Masters  and  their  clerks  shall,  in 

I  costs  Oi  t&X" 

I  ation  to  3  per  lieu  and  instead  of  the  fee  of  4/.,  for  per  centage  on  the 

amount  of  every  bill  of  costs  as  taxed,  mentioned  in  the 
third  schedule  to  the  Order  of  Court  of  the  26th  day 
of  October  1842  (&),  receive  and  take  the  fee  of  SZ.  for 
such  per  centage  and  no  more,  upon  all  bills  of  costs 
brought  in  for  taxation  after  the  ISth  day  of  February 
instant 

That 

{a)  Reg.  Lib.  1844,  B.  fol.         {b)  Z  Beav.]xm.,miOrdmei 
550.  Con.  824. 


cent. 


ORDERS  IN  CHANCERY.  xiu 

That  this  order  be  entered  with  the  Regbtrar  of  the       1845. 
High  Court  of  Chancery. 

(£9gned)        Ltndhubst,  C. 
Lakoiulv,  M.R. 
Lancelot  Shadweli,  V.CE. 
J.I*  Knioht  Brucs,  V.C 
James  WioaAM»  V.C. 


a  % 


xlt  ORDERS  IN  CHANCERY. 

ORDER. 

10th  Mdrch^  1845. 

Clerk  of  re-         WasREAS  a  memorial  hath  been  presented  to  the 

writs  au-         hord  Chancellor  by  several  solicitors  of  this  Court,  setting 

thorizedfia      forth  as  therein  stated,  and  praying  that  his  Lordship 

to  permit  brief  would  be  pleased,  either  to  allow  what  is  alleged  to  have 

M  officTco^n  been  the  ancient  practice  of  the  Court  as  to  close  and  brief 

to  be  made,     copies  to  be  continued,  or  else  to  make  such  new  regula* 

tain  regvh  ^^*  tionsas  will  give  the  suitors  the  facilities  for  the  transaction 

latiooB.  of  business,  to  which,  it  is  alleged,  they  have  always  been 

accustomed :  And  whereas  his  Lordship  hath  considered 

the  matter  of  the  said  memorial,  and  hath  therein  called 

to  his  assistance  the  Master  of  the  Rolls ;  it  is  thereupon 

hereby  ordered,  that  the  clerks  of  records  and  writs  may, 

in  cases  requiring  extraordinary  dispatch,  permit  the 

stationers  employed  in  their  office  to  make  dose  or 

brief  copies,  as  well  as  office  copies,  subject  nevertheless 

to  the  following  provisions ;  viz. 

L  The  clerks  of  records  and  writs  are  to  provide :  — 

1.  That  such   permission  shall  not  be   given  to 

any  stationer  or  copyist,  who  is  or  may  be  a 
salaried  clerk  in  the  office. 

2.  That  such  permission  shall  not  be  given,  in  any 

case  in  which  the  making  and  delivery  of  a 
close  or  brief  copy  would,  in  any  manner,  delay 
the  making  or  due  delivery  of  the  office  copy. 

IL  No  officer  or  clerk  in  the  office  shall  become  en-* 
tided  to,  or  shall  demand,  or  receive^  any  fee,  gifi^ 
gratuity,  emolument,  or  advantage  arising  out  of,  or  in 
any  way  to  be  derived  from,  the  permission  to  make,  or 
the  makings  or  delivery,  of  any  such  close  or  office  copy. 

Ltkdhurst,  C. 
Lakodalb,  M.  R. 
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ORDER  OF  COURT. 

8th  Matff  1845. 

The  Right  Honourable  John  Singleton,  Lord 
Lykdhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chan*, 
cellor  of  England,  and  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Wigram,  doth 
hereby,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  act  for  faci-  5  &  4  fw. 
litating  the  admipistration  of  justice  in  the  ^'  * 
Court  of  Chancery/'  and  of  an  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Her  pre- 
sent Majesty,  intituled  *^  An  act  to  amend  an  4As7kL 
act  of  the  fourth  year  of  the  reign  of  Her  pre-  *'  *** 

.  sent  Majesty,  intituled  ^  An  act  for  facilitat* 
ing  the  administration  of  justice  in  the  Court 
of  Chancery,'  ^'  and  in  pursuance  and  execu* 
tion  of  all  other  powers  enabling  him  in  that 
behalf,  order  and  direct  that  all  and  every  the 
rules,  orders,  and  directions  herein-after  set 
forth  shall  henceforth  be,  and  for  all  purposes 
be  deemed  and  taken  to  be.  General  Orders 
and  Rules  of  the  High  Court  of  Chancery, 
viz. 

iUrodudary. 
L  The  seyeral  Orders  comprised  in  the  General  Order  Repeal  of 

of  the  Sd  of  Ap^  IS2S9  which  are  respectively  nam*  ^^^^  General 
a  3  bered  Orden. 
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IM5.  bered  1,  2,  S,  4,  5,  6,  8, 11,  1%  IS,  14,  15,  16,  17,  18, 
^■^*V^^  19,  SO,  S2,  81,  87,  and  88,  and  the  amendmeDts  made 
by  the  General  Order  of  the  28d  day  of  Nmmmber  1881, 
in  sHch  of  the  same  Orders  as  are  respectively  numbered 
69 18,  16,  17,  18,  and  19,  and  also  the  General  Order 
of  the  8d  day  oiJpril  1880,  and  also  the  seTeral  Orders 
comprised  m  the  General  Order  of  the  21st  of  Decent 
ber  1888  which  are  respecdvely  numbered  1,  7,  8,  10^ 
12,  18,  14,  18,  21,  22,  26,  34,  ^5^  and  K^  and  the 
several  Orders  comprised  in  the  Creneral  Order  of  the 
.9th  of  Meof  1889  which  are  respectively  numbered  1 
and  2,  and  the  several  Orders  comprised  in  the  (General 
Order  of  the  26th  oiAi^iui  1841  which  are  respeoti^y 
numbered  1,  2,  8, 4,  5,  8, 14,  20, 21, 22, 88, 84,  and  SBf 
and  the  several  Orders  comprised  in  the  General  Order 
of  the  11th  ofjpril  1842  which  are  respectively  num- 
bered 1,  2,  4,  and  5,  and  all-  other  Orders  and  parts  of 
and  of  an  Orders,  so  fiur  aS  such  other  Orders  and  parts  of  Orders 
nitentOrden.  ^®  inconsistent  with  these  Orders,  but  not  further  or 
otherwise,  are  hereby  abrogated  and  discharged. 

II.  AH  former  Orders  and  parts  of  Orders  not  spe- 
cified in  Order  L,  so  far  as  the  same  are  now  in  force, 
and  consbtent  with  these  Orders,  aje  to  remain  in  fiill 
force  and  efiect 

When  the  Orders  are  to  come  into  Operation* 
These  Orders       III-  These  Orders  are,  as  to  all  suits  now  depending 
*®  ^es*S^    ^^  hereafter  to.be  commenced,  to  take  efiect  on  the  28th 
of  October       day  of  October  1845. 

1845. 

Interpretation* 

Interprets-  IV.  In  these  Orders  the  following  words  have  the 

tion  Clause,      ggyeral  meanings  hereby  assigned  to  them,  over  and 

above  their  several  ordinary  meanings,  unless  there  be 

something  in  the  subject  or  context  repugnant  to  such 

construction;  viz.— - 

I,  Words 
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1.  Words  importing  the  singalar  number  inclnde  the        184& 
plural  number,  and  words  importing  the  plural     ^"^V^ 
Dumber  include  the  singular  number.  ^'  Number. 

SL  Words  importing  the  masculine  gender  include  s.  Gender, 
females. 

S.  The  word  person  or  party  includes  a  body  politic  '- "  Penon  or 
or  corporate.  ^^' 

4.  Tlie  word  bill  indndes  information.  4. «  BilL** 

5b  The  word  plaintiff  includes  mformant  S. «  Plaintiff" 

Official  Attendance  and  Vacations. 

V.  The  several  offices  of  the  Court,  except  the  offices  Offidal  at- 
of  the  Accountant-General  and  of  the  Masters  in  ordi-  ^^^°^*° 
nary  and  Taxing  Masters,  are  to  be  open  on  every  day 

of  the  year,  except 
Sundays, 
•    Good  Friday, 

Monday  and  Tuesday  in  Easter  Week, 
Christmas  day,  — -  and  — 
All  days  appointed  by  proclamation  to  be  ob- 
served as  days  of  general  &st  or  thanks- 
giving. 

VI.  The  offices  of  the  Acoountant-General,  and  of  Ditto,  in  Ac- 
the  Masters  in  ordinary  and  Taxing  Masters,  are  to  be  qI^q^i^^ 
open  on  every  day  of  the  year,  except  the  days  specified  Masten' 

in  Order  V^  and  except  during  vacatbns.  ^^ 

VII.  The  offices  of  the  vacation  Master  in  ordinary.  Ditto,  in 
and  of  the  vacation  Taxing  Master,  are  to  be  open  ^^^^!^° 
during  the  vacations  on  every  day  except  the  days  spe-  Office, 
dfied  in  Order  V. 

VIIL  The  vacations  to  be  observed  in  the  several  Vacation!, 
offices  of  the  Court,  except  in  the  office  of  the  Ac- 
countant-General, are  to  be  four  in  every  year,  viz.  the 
a  4  Easter 
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East&r  Tacation,  the  Whitsun  Tacfttion,  the  long  Tacadon, 
and  the  Christmas  vacation ;  and  -^ 


Easter. 


WhiUun. 


Long. 


Cbristmai. 


First  and  last 
dajs  to  be 
included* 


1.  The  Easter  Vacation  is  to  commence  and  (enninate 

on  such  days  as  the  Lord  Chanceliw  shall  eveiy 
year  specially  direct; 

2.  The  Whitsun  Vacation  is  to  commence  on  the  third 

day  after  Easter  Term,  and  to  terminate  on  die 
second  day  before  Trinity  Term  in  every  year ; 
S.  The  Long  Vacation  is  to  commence  on  the  lOth 
day  of  August,  and  terminate  on  the  28th  day  of 
October  in  every  year ; 

4.  The  Christmas  Vacation  is  to  commence  cm  the 

24th  day  of  December  in  every  year,  and  termi^ 
nate  on  the  6th  day  of  the  following  month  of 
January;  and 

5.  The  days  of  the  commencement  and  termination  of 

each  vacation  are  to  be  included  in  and  reckoned 
part  of  such  vacation* 


Vacations  in 
Accountant- 
General's 
Office. 


IX.  The  vacations  in  the  office  of  the  Accountant- 
General  are  to  be  the  same  as  in  the  other  offices,  except 
as  to  the  Long  Vacation,  which,  in  that  office,  is  to 
commence  and  terminate  on  such  days  as  the  Lord 
Chancellor  shall  every  year  direct* 


Lord  Chan* 
cellor  may 
modify  order 
as  to 
tions* 


X.  The  Lord  Chancellor  may  from  time  to  time,  by 
special  order,  direct  the  offices  to  be  closed  on  days 
other  than  those  mentioned  in  Order  V.,  and  direct  any 
of  the  vacations  to  commence  and  terminate  on  days 
different  from  the  fixed  days  mentioned  in  Order  VIIL 


Computation 
of  time. 

First  day  to 


Computation  of  Time. 
XI.  When  any  limited  time  from  or  after  any  date  or 


be  excluded,    event  is  appointed  or  allowed  for  doing  any  act  or  taking 


the  last  to  be 
included. 


any 
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any  proceeding,  the  conipatation  of  such  limited  time        1845. 
is  not  to  include  the  day  of  such  date  or  of  the  hap-     ^'^V^ 
pening  of  such  events  but  is  to  commence  at  the  be« 
ginning  of  the  next  following  day ;  and  the  act  or  pro* 
oeeding  is  to  be  done  or  taken  at  the  latest  on  the  last 
day  of  sadi  limited  time  according  to  such  computation* 

XIL  When  the  time  for  doing  any  act  or  taking  any  Month  to 
proceeding  is  limited  by  months  not  expressed  to  be  ^^t  dayii!^^* 
calendar  months^  such  time  is  to  be  computed  by  lunar 
months  of  twen^-eight  days  each. 

XIIL    When  the  time  for  doing  any  act  or  taking  Sunday  or 
any  proceeding  expires  on  a  Sunday  or  other  day  on  not  to  be 
which  the  offices  are  closed,  and  by  reason  thereof  such  reckoned, 
act  or  proceeding  cannot  be  done  or  taken  on  that  day, 
such  act  or  proceeding  is,  so  far  as  regards  the  time  of 
doing  or  taking  the  same,  to  be  held  to  be  duly  done  or 
taken  if  done  or  taken  on  the  day  on  which  the  offices 
diall  next  open. 

XTV.  The  times  of  yacation  are  not  to  be  reckoned  Vacadoni, 

In  the  computation  of  the  times  appointed  or  allowed  for  ^  reckoned. 

the  following  purposes ; 

1.  Amending  or  obtaining  orders  for  leave  to  amend  )•  Amend- 
,  .„  ments. 

bills. 

S.  Filing  or  referring  exceptions,  or   obtaining   a  s.  Excep- 

master's  report  on  exceptions,  in  cases  where  the  ^^°*' 

time  is  not  limited  by  the  order  of  reference,  or 

by  notice   given   pursuant  to   Article  21.   of 

Order  XVI. 

3.  Setting  down  pleas,  demurrers,  or  objections  for  ^-  Setting 
^    c     ^'  down  pleas, 

want  of  parties.  4c» 

4w  niing  replications,  or  setting  down  causes  under  4.  Replica- 
the  directions  of  Article  41.  of  Order  XVL  SSnjlwn 

caoiesy  under 


XX 
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1845. 


Intermediate 
time  when 
security  for 
costs  ordered. 


XV.  The  day  on  which  an  order  that  the  Plaintiff 
do  give  security  for  costs  is  so'ved,  and  the  time  thence- 
forward until  and  including  the  day  on  which  snch 
security  is  given,  is  not  to  be  reckoned  in  the  computa- 
tion of  time  allowed  a  Defindant  to  plead,  answer,  or 
demnr. 


Time  in  town 
and  country 
causes  as- 
similated. 

Tim      tosve 


DittOy  copy 
bill 


Time  to 
appear. 


Liabilities  of 
Defendant 

1.  Attach- 
ment. 

s.  Appearance 

adversely 

entered. 

3.  Common 
injunction. 


Times  alkmed  in  pronedure. 

* 

XVL  The  times  of  procedure  are  to  be  the  same  in 
town  causes  and  country  causes ;  and  in  the  cases  herein* 
after  mentioned  are  to  be  as  fellow :  — 

1.  The  service  of  any  subpoena,  except  a  subpoena 

for  costs,  is  to  be  of  no  validity  if  not  made 
within  twelve  weeks  after  the  teste  of  the  writ. 

2.  The  service  of  a  copy  of  a  bill  upon  a  Defendant 

under  the  28d  of  the  Orders  of  the  26th  Au^ 
gust  1841  is  to  be  of  no  validity  if  not  made 
within  twelve  weeks  from  the  ^filing  of  such  billj 
unless  the  Court  shall  give  leave  for  such  ser- 
vice to  be  made  after  the  expiration  of  such 
twelve  weeks. 
S.  If  a  Defendant  be  served  with  a  subpoena  to  ap- 
pear to  or  to  appear  to  and  answer  a  bill,  he  is 
to  appear  thereto  within  eight  days  after  the  ser^ 
vice  of  such  subpoena. 

If  he  does  not,  he  ^becomes  subject  to  the  fol- 
lowing liabilities :  -— 

1.  An  attachment  may  be  issued  against 
him. 

2.  An  appearance  may  be  entered  for 
him  on  the  application  of  the  PlainUff. 

3.  If  the  bill  prays  for  an  injunction  to 
stay  proceedings  at  law,  the  Plaintiff 

'  may  obtain  an  order  for  the  common 

injunction,  if  no  injunction  has  been 

previously  obtained. 

4.  In 
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4.  In  cases  where  a  sobpcns  has  besn  served  in  the        1845. 

.  manner  specified,  by  Order  XXLX«,  and  a  De-     *^N^^^ 
fisodant  is  in  defiuilt  fer  want  of  appeannce,  the  ^SeJutiytf 
Plaintiff  ttuj,  within  three  weeks  after  snch  ser-  appcanmce. 
vice,  canse  an  appearance  to  be  entered  ibr  snch 
Defondant  by  a  record  and  writ  clerfc»  without 
special  order. 

5.  A  Defisndan^  sermL  with  a  copy  of  a  bill  under  Time  for  ep- 

tlieSSdof  the  Orders  of  the  2dth^li«in^l841,  $||h^^p^ 

may,  within  twelve  days  after  snch  service,  enter  bill  Mrred. 

a  common  or  special  appearance  under  the  S6th 

or  87th  of  the  same  Orders. 

If  he  does  not  do  so,  he  cannot  aflierwards  Conteqneaee 
enter  either  a  common  or  special  appearance  ^  °^^^^ 
widioot  leave  of  the  Court ;  and  he  is  bound 
by  the  proceedings  in  the  cause,  unless  the 
Court  otherwise  directs* 

6.  Any  person  or  party  having  filed  exceptions  to  Tliiieforre- 

any  pleading  or  other  matter  depending  before  S^^J^^*^ 
the  Court  for  scandal,  and  any  party  having  filed  tinence. 
exceptions  for  impertinence^  is  to  obtain  an  order 
to  refer  the  same  to  the  Master  within  six  days 
after  the  filing  thereof. 

If  he  does  not,  the  exceptions  are  to  be  con-  Conieqaence 

sidered  as  abandoned,  and  the  costs  are  to 

be  paid  by  the  exceptant 

7.  Any  person  or  party  having  obtained  an  order  to  Time  for  ob- 

refer  exceptions  to  the  Master  ibr  scandal,  and  ta^]°ij[^|^ 
any  par^  having  obtained  an  order  to  refer  ex-  thereon, 
ceptions  to  the  Master  for  impertinence,  is  to 
obtain  the  Master's  report  thereon  within  four- 
teen days  after  the  date  of  the  order,  or  within 
such  fiirliier  time  as  the  Master  thinks  fit  to 
allow. 

If  he  does  not,  the  order  is  to  be  considered  Coniequence 

as  abandoned,  and  the  costs  are  to  be  paid  ^^°^*'^  ^ 

by  the  exceptant. 

8.  Any 


Time  for  ex- 
cepdoe  where 
scandu  siui 
impertinence 
reported. 


Consequence 
of  default. 

Time  when 
not  ao  re- 
ported; 


Time  to 
demur. 


Common  in-  [ 
junction* 
unless  De- 
fendant pleady 
ftc.  withm 
eight  dajrt. 


Consequence 
of  default. 


Order  to 
revive,  unless 
Defendant 
pleads  or 
demurs  within 
eight  days. 
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8.  Any  person  or  party  objecting  to  the  Mastet^s 

port  that  any  pleading  or  other  matter  referred 
to  him  is  scandalous,  and  any  party  objecting  to 
the  Master^s  report  that  any  pleading  or  odier 
matter  referred  to  him  is  impertinent,  has  fimr 
days  after  the  filing  of  the  report^  within  which 
he  may  file  and  set  down  exceptions  thereto  and 
serve  the  order  for  setdng  down  the  same^  before 
the  scandal  or  impertinence  is  expunged. 

If  he  does  not  do  so,  the  scandalous  or  im- 
pertinent matter  is  to  be  expunged. 

9.  Any  person  or  party  objecting  to  the  Master's  re- 

port that  any  pleading  or  other  matter  referred 
to  him  is  not  scandalous,  and  any  party  object- 
ing to  the  Master's  report  that  any  pleadmg  or 
other  matter  referred  to  him  is  not  impertinent, 
has  four  days  after  the  filing  of  the  report,  with- 
in which  he  may  file  and  set  down  exceptions 
thereto^  and  serve  the  order  for  setting  down 
the  same. 

10.  A  Defendant  may  demur  alone  to  any  bill  within, 
twelve  days  after  his  appearance  thereto,  but  not 
afterwards. 

11.  A  Defendant  desiring  to  avoid  the  common  in- 
junction for  debult  of  answer  has  for  that  [Pur- 
pose only  eight  days  after  appearance,  within 
which  he  is  to  plead,  answer,  or  demur  to  a  bill 
praying  an  injunction  to  stay  proceedings  at  law. 

If  he  does  not  plead,  answer,  or  demur  within 
such  eight  days,  the  Plaintiff  is  entitled  as 
of  course,  and  without  an  attachment,  to 
the  common  injunction. 

12.  A  Defendant  who  has  appeared  in  person  or  by 

his  own  solicitor,  and  desires  to  show  cause 
against  an  order  to  revive  being  made,  has  for 
that  purpose  only  eight  days  after  such  appear- 
ance, 
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mocCf  within  which  he  is  to  plead  or  demur  to  a       1845« 
bill  of  revivor.  ^^^V^*' 

If  he  does  not  plead  or  demnr  within  such  Consequence 
eight  days,  the  Plaintiff  is  entitled  as  of  ^^  ^^»"^^ 
course  to  the  common  order  to  revive, 
is.  A  Defendant  b  to  plead,  answer,  or  demur,  not  Time  to 
demurring  alone,  to  any  original  or  supplemental  original  or 
bill,  within  six  weeks  after  appearance  thereto  jiupplementil 
lias  been  entered  by  or  for  him. 

If  he  does  not,  and  if  he  procures  no  enlarge-  Contequencei 
ment  of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1.  An  attachment  may  be  issued  against  UAttach- 
, «  ment. 
him ; 

2.  He  may  be  committed  to  prison,  and  9»Commitul. 
brought  to  the  bar  of  the  Court ;  and 

3.  The  Plaintiff  may  file  a  traversing  s.TniTernng 
note,  or  pioceed  to  have  the  bill  taken  jJ'^^eSl! 
pro  confesso  against  htm. 

14.  If  the  Plaintiff  amends  his  bill  under  an  order  for  Time  to  an- 
leave  to  amend  obtained  and  served  before  answer,  \^\\  amended 
a  Defendant  is  to  plead,  answer,  or  demur,  not  before  answer, 
demurring  alone,  to  such  amended  bill,  within 
sue  weeks  after  he  is  served  with  notice  of  the 
amendment  of  such  bill. 

If  he  does  not,  and  if  he  procures  no  enlarge**  Contequencet 
ment  of  the  time  allowed,  he  is  subject  to  ^^^^"^^ 
the  following  liabilities :  -— 

1»  An  attachment  may  be  issued  against 

him; 
8.  He  may  be  committed  to  prison,  and 

brought  to  the  bar  of  the  Court ;  1  At  before 

3.  The  Fhuntiff  may  file  a  traversing 
note,  or  proceed  to  have  the  bill  taken 
pro  confsssQ  against  hinu 

15.  If 


Time  to  an- 
swer amend* 
ments  and 
ezceptiotti. 

Conteqneiieet 
ofde&ult. 


Ai  before. 


Time  to  i 


bill  after  an 
answer. 


ofdefiuilt. 


As  before. 


Time  for  ' 
Plaintiff  to  set 
down  d^ 
murrer  to 
whole  bill 
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16.  If  a  DeTendant  ia  ordered  to  answer  amendments 
and  exceptions  together,  he  is  to  put  in  his  far- 
ther answer  and  his  answer  to  the  amendments 
of  the  bill  within  foar  weeks  after  he  is  seryed 
with  notice  of  the  amendment  of  such  bilL 

If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1.  An  attachment  may  be  issued  against 
him; 

2.  He  may  be  committed  to  prison,  and 
broni^t  to  the  bar  of  the  Court; 

3.  The  Plaintiff  may  fide  a  traversing 
note,  or  proceed  to  take  the  bill  pro 
eoij^ioo  against  him. 

16.  If  a  Defendant,  having  already  answered,  is  served 

widi  a  ndpoma  to  i^pear  to  and  answer  an 
amended  bill,  he  is  to  plead,  answer,  or  demur, 
not  demurring  alone,  to  such  amended  bill,  within 
fimr  weeks,  after  an  i^pearanoe  thereto  has  been 
entered  by  or  for  him. 
If  he  does  not,  and  if  he  procrares  no  enlarge- 
ment of'  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1.  An  attachment  may  be  issued  against 

him; 
£•  He  may  be  committed  to  prison,  and 

brought  to  the  bar  of  the  Court;  and 
S.  The  Plaintiff  may  file  a  traversing 
note,  or  proceed  to  have  the  bill  taken 
pro  eonfesso  agunst  him. 

17.  ^Within  twdve  days  after  the  filing  of  a  demurrer 

to  the  whole  bill,  the  Plaintiff  desiring  to  submit 
such  demurrer  to  the  judgment  of  the  Court  is  to 
cause  the  same  to  be  set  down  for  argument 

If 
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If  he  does  not,  stich  demurrer  is  to  be  held       1845. 
suflScient,  and  the  Plaintiff  is  to  be  held  to     ^"^V^ 
UTesabmittedtheieto.  Jfflr" 

18.  Within  three  weeks  after  the  filing  of  a  demurrer  Setting  down 
to  part  of  a  bOl,  the  Plamtiff  desiring  to  submit  ^^^ilT 
sach  demurrer  to  the  judgment  of  the  Court  is 
to  cause  the  same  to  be  set  down  for  argument. 

If  he  does  not,  such  demurrer  is  to  be  held  Consequence 
sufficient,  and  the  Plaintiff  is  to  be  held  to  ^^^^*^^ 
have  submitted  thereto. 
19l  Within  three  weeks  after  the  filing  of  a  plea  to  Time  for 
the  whole  or  part  of  a  bffl,  the  Plaintiff  desiring  diiSS^  "* 
td  submit  such  plea  to  the  judgment  of  the  Court  P^cs* 
is  to  cause  the  same  to  be  set  down  for  argument. 

If  he  does  not,  sudi  plea  is  to  be  held  good  Coniequence 
to  the  same  extent  and  for  the  same  pur-  ^ 
poses  as  a  plea  allowed  upon  argument,  and 
the  Phuntiff  is  to  be  held  to  have  submitted 
thereta 

50.  A  Defendant  whose  answer  is  not  excepted  to,  or  Time  for  ob- 
reforred  back  on  former  exceptions,  alleging  that  ^  l^^tT  ^ 
the  Plaintiff  is  prosecuting  him  in  this  Court  and 

also  at  law  for  the  same  matter,  may,  upon  the 
expiration  of  eight  days  after  his  answer  or  for- 
ther  answer  is  filed,  obtain  as  of  course,  on  mo- 
tion or  petition,  the  usual  order  for  the  Plaintiff 
to  make  his  election  in  which  Court  he  will 
proceed. 

51.  A  Defendant  whose  answer  is  excepted  to,  or  re-  Ditto,  wfam 
ferred  batk  on  former  exceptions,  alleging  that  answer  ii 
the  Plaintiff  is  prosecuting  hun  in  this  Court  and  excepted  to. 
also  at  law  for  the  same  matter,  nu^y  by  notice  in 

writing  reqnire  the  Plaintiff  to  procure  the  Mas- 
ter's Report  upon  the  exceptions'  within  four 
days  from  the  senice  of  the  notice. 

And 


Time  to 
except  to 
answer  for 
insufficiency. 

Consequence 
of  default. 


Time  to  sub- 
mit to  ex- 
editions. 


Time  to  an- 
swer when 
Defendant 
submits* 


Exceptions  for 
insumciency 
not  to  be  re- 
ferred till 
eight  days. 


But  muit  be 
referred  with- 
in fourteen 
days. 
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And  if  the  Plaintiff  does  not  obtain  the  Mas- 
ter's Report  within  such  four  days,  such 
Defendant  is  entitled  as  of  course,  on  mo- 
tion or  petition,  to  obtain  the  usual  order 
for  the  Plaintiff  to  make  hb  election  in 
which  Court  he  will  proceed. 
29.  After  the  filing  of  a  Defendant's  answer,  the  Plain- 
tiff has  six  weeks  within  which  he  may  file  ex- 
ceptions thereto  for  insufficiency. 

If  he  does  not  file  exceptions  within  six  weeks, 
such  answer  on  the  expiration  of  the  ^ix 
weeks  is  to  be  deemed  sufficient. 
28.  A  Defendant  desiring  to  avoid*  a  reference  to  the 
Master  of  exceptions  to  his  answer  for  insuf- 
ficiency, has  for  that  purpose  only  eight  days 
after  the  filing  of  such  exceptions  within  which  he 
may  submit  to  the  same  before  reference. 
24.  If  a  Defendant,  not  being  in  contempt,  submits  to 
exceptions  to  his  answer  for  insufficiency  before 
the  Plaintiff  has  obtained  an  order  to  refer  the 
same  to  the  Master,  he  is  allowed  three  weeks 
from  the  date  of  the  submission  within  which  he  • 
is  to  put  in  his  further  answer  to  the  bill. 
9iB.  The  Plaintiff,  having  filed  exceptions  for  insuf- 
ficiency to  a  Defendant's  answer  is  not  to  procure 
an  order  to  refer  them  to  the  Master  before  the 
expiration  of  eight  days  from  the  filing  of  such 
exceptions,  unless  in  a  case  of  election  he  is  re- 
quired by  notice  in  writing  from  such  Defendant 
to  procure  the  Master's  Report  on  such  excep- 
tions in  four  days,  pursuant  to  article  21.  of  this 
Order.. 
26.  The  Plaintiff  having  filed  exceptions  for  insuf- 
ficiency to  a  Defendant's  answer,  is  to  procure 
an  order  to  refer  them  to  the  Master  after  the 
expiration  of  eight  days  but  within  fourteen  days 
from  the  filing  of  such  exceptions. 

If 


ORDKRS  IN  CHANCERY.  xxvii 

If  he  does  not,  the  answer,  on  the  expiration        1845. 
of  such  fourteen  days,   is  to  be  deemed     "^"^"v*^^ 

efficient.  JSr 

27.  The  Plaintifi^  having  obtained  an  order  for  refer-  fime  for 

ring  to  the  Master  exceptions  to  a  Defendant's  obtaining 

'^  Master's  Re- 

^  answer  for  insufficiency,  or  for  referring  back  a  port  on  in- 

Defendant's  answer  on  former  exceptions  for  in-  w^ciency. 

sufficiency,    is   to   obtain   the  Master's  Report 

thereon  within  fourteen  days  from  the  date  of  the 

order,  or  within  such  further  time  as  the  Master 

shall  allow. 

If  he  does  not,  the  answer,  on  the  expiration  Consequence 

of  such  fourteen  days  or  further  time,  is  to 

be  deemed  sufficient* 

28.  The  Plaintiff  having  shewn  exceptions  to  a  De-  Time  for 
fendant's  answer  for  insufficiency  as  cause  against  report'when 
dissolving  an  injunction,  is  to  obtain  the  Master's  exceptions 
Report  thereon  within  four  days  after  the  date  of  cause. 

the  order  to  refer  them. 

If  he  does  not,  the  injunction  is  dissolved.  Consequence 

29.  After  the  filing  of  exceptions  to  a  Defendant's  ^jme  to  ref  r 
answer  for  insufficiency,  and  any  further  answer  back  on  old 
put  in,  the  PJaintiff  has  fourteen  days  from  the  "^«P"^"'- 
filing  of  such  further  answer  within  which  he  may 

refer  the  answer  back  to  the  Master  on  the  old 
exceptions. 

The  answer,  if  not  referred  back  on  the  old  Consequence 
exceptions  within  fourteen  days  after  such 
further  answer  put  in,  is,  on  the  expiration 
of  such  fourteen  days,  to  be  deemed  suffi- 
cient 
80.  If,  after  a  reference  of  exceptions  for  insufficiency,  When  De- 
or  a  reference  back  of  the  answer  on  the  old  ex-  m[i^  oran- 
ceptions,  a  Defendant,  not  being  in  contempt,  swer  found  in- 
submits  to  answer,  or  the  Master  finds  the  an-  Master  to  an- 
swer to  be  insufficient,   the  Master  is  in  such  P^'"'  ^*™«- 
Vol.  VII.  b  cases 


Consequence 
of  neglect  to 


answer. 


Answer,  when 
sufficient. 

1.  If  no  ex- 
ception. 


S.  If  excep- 
tions not 
referred. 


3.  If  report 
not  obtained. 


4.  If  not  re- 
ferred back  on 
old  excep- 
tions. 


5.  If  report 
not  obtained 
after  second 
reference. 


After  answer. 
Plaintiff  may 
obtain  one] 
order  of 
course  to 
amend. 
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cases  to  appoint  the  time  within  which  such  De- 
fendant is  to  put  in  his  further  answer. 

If  such  Defendant  does  not  obtain  time  from 
the  Master,  or  does  not  answer  within  the 
'   time  which  the  Master  allows,  the  Plaintiff 
may  sue  out  process  of  contempt  against 
such  Defendant. 
SI.  The  answer  of  a  Defendant  is  to  be  deemed  suffi- 
cient,— 

1.  If  no  exception  for  insufficiency  be  filed 

thereto  within  six  weeks  after  the  filing 
of  such  answer. 

2.  If  (exceptions  being  filed)  the  Plaintiff  does 

not,  within  fourteen  days  after  the  filing 
thereof,  obtain  an  order  to  refer  them. 
S.  If  (after  obtaining  such  order)  he  does  not 
obtain  the  Master's  Report  thereon 
within  fourteen  days  from  the  date  of 
the  order,  or  within  such  further  time 
as  the  Master  may  allow. 

4.  If  he  does  not  obtain  an  order  to  refer  the 

answer  back  to  the  Master  on  the  old 
exceptions  within  fourteen  days  after  the 
filing  of  a  further  answer. 

5.  If  (after  obtaining  such  order)  he  does 

not  obtain  the  Master's  Report  thereon 

within  fourteen  days  from  the  date  of  the 

order,  or  within  such  further  time  as  the 

Master  may  allow.  * 

32.  In  cases  where  there  is  a  sole  Defendant,  or  where, 

there  being  several  Defendants  they  all  join  in 

the  same  answer,  the  Plaintiff  may,  after  answer 

and  before  replication  or  undertaking  to  reply, 

obtain  one  order  of  course  for  leave  to  amend 

the  bill,  at  any  time  within  four  weeks  after  die 

answer  is  deemed  or  found  to  be  sufficient. 

S3.  In 
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S3.  lo  cases  where  there  are  several  Defendants  who        1845. 
do  not  join  in  the  same  answer,  the  Plaintiff  (if    ^'^"V"^^ 
not  precluded  from  amending,  or  limited  as  to  Sere  are'^'^** 
the  time  of  amending  by  some  former  order)  several  De- 
may,  after  answer  and  before  replication  or  un- 
dertaking to  reply,  at  any  time  within  four  weeks 
after  the  last  answer  is  deemed  or  found  to  be 
suflBcient,  obtain  one  order  of  course  for  leave 
to  amend  his  bill. 

34.  The  Plaintiff,  having  obtained  an  order  for  leave  Limitation  of 
to  amend  his  bill,  has,  in  all  cases  in  which  such  '^""^  ^? 
order  is  not  made  without  prejudice  to  an  injunc- 
tion, fourteen  days  after  the  date  of  the  order 

within  which  he  may  amend  such  bill. 

If  such  bill  be  not  amended  within  such  four-  Consequence 
teen  days,  the  order  for  leave  to  amend  be-  °    ®  ""  • 
comes  void,  and  the  cause,  as  to  dismissal, 
stands  in  the  same  situation  as  if  such  order 
had  not  been  made. 

35.  The  Plaintiff,  having  obtained  an  order  for  leave  Time  to 

to  amend  his  bill  without  prejudice  to  an  injunc-  jllJlction^cases. 

tion,  must  amend  such  bill  within  seven   days 

from  the  date  of  the  order. 

If  such  bill  be  not  amended  within  such  seven  Consequences 

days,  the  order  for  leave  to  amend  becomes 

void,  and  the  cause,  as  to  dismissal,  stands  in 

the  same  situation  as  if  such  order  had  not 

been  made. 

86.  A  Defendant,  being  served  with  subpoena  to  an-  Time  for  ob- 

1    I  I  .11  •  ...  tainintr  com- 

swer  an  amended  bill  praymg  an  mjunction  to  „<,„  injunc- 

stay  proceedings  at  law,  and  desirinc:  to  avoid  a  *>^"  o"  .   ... 
.4.  ..         .  \«,.-.  .     amended  bill. 

moUon  for  an  mjunction  on  affidavit  of  the  truth 

of  the  amendments,  has,  for  that  purpose,  only 

eight  days  after  appearance,  within  which  he  is  to 

plead,  answer,  or  demur  to  such  amended  bill. 

b  2  87.  The 


XXX 
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1845.' 

Time  for  filing 
replication. 


Consequence. 


Tim^  to  an- 
swer amended 
bill  where  no 
answer  re- 
quired. 


Time  to  reply 
where  answer 
neither  re- 
quired, nor 
put  in  to 
amendments. 


Consequence 
of  default. 

Time  to  reply 
where  Plaintiff 
requires  no 
answer  to 
amendments, 
and  Master 
refuses  De- 
fendant an  ex- 
tended time. 


37.  The  Plaintiff  (not  obtaining  an  order  for  leave  to 
amend  his  bill)  roust  either  file  his  replication  or 
set  down  the  cause  to  be  heard  on  bill  and  an- 
swer, within  four  weeks  after  the  last  answer  is 
deemed  or  found  to  be  sufficient 

Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution. 

38.  If  the  Plaintiff  amends  his  bill  without  requiring 
an  answer  to  the  amendments,  any  Defendant 
desiring  to  answer  the  same,  must  put  in  his 
answer  thereto  within  eight  days  after  being 
served  with  notice  of  the  amendment  of  the  bill, 
or  within  such  further  time  as  the  Master  may 
allow. 

39.  Where  the  Plaintiff  amends  his  bill  without  re- 
quiring an  answer  to  the  amendments,  and  no 
answer  is  put  in  thereto,  and  no  warrant  for 
further  time  to  answer  the  same  is  served  within 
eight  days  after  service  of  the  notice  of  the 
amendment  of  such  bill,  the  Plaintiff  is,  after  the 
expiration  of  such  eight  days,  but  wiChin  four- 
teen days  from  the  time  of  such  service,  either  to 
file  his  replication,  or  to  set  down  the  cause  to  be 
heard  upon  bill  and  answer. 

Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution. 

40.  Where  the  Plaintiff  amends  his  bill  without  re- 
quiring an  answer  to  the  amendments)  and  a 
Defendant,  within  eight  days  after  the  service  of 
the  notice  of  the  filing  of  the  amended  bill,  serves 
a  warrant  for  further  time  to  answer  the  amend- 
ments, but  the  Master  refuses  to  grant  such 
further  time,  the  Plaintiff  is,  within  fourteen  days 
after  such  refusal,  either  to  file  his  replication  or 
to  set  down  the  cause  to  be  heard  on  bill  and 
answer. 

Otherwise 
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Otherwise  any  Defendant  may  move  to  dis-        1845. 
miss  the  bill  for  want  of  prosecution.  ^*^*y^ 

41.  If  a  Defendant  puts  in  an  answer  to  amendments  Time  to  file 
to  which  the  Plainti£Phas  not  required  an  answer,  w£ei?De^ 
the  Plaintiff  must,  within  fourteen  days  after  the  fendantan- 
filing  of  such  answer,  either  file  his  replication  or  ments,  though 
set  down  the  cause  to  be  heard  on  bill  and  an-  °®'  required, 
swer,  unless,  in  the  mean  time,  he  obtains  from  the 

Court  a  special  order  for  leave  to  except  to  such 
answer  or  to  amend  the  bill. 

Otherwise  any  Defendant  may  move  to  dis« 
miss  the  bill  for  want  of  prosecution. 

42.  Parties  desiring  to  examine  witnesses  by  commis-  Time  for  ob- 

,    g,  taining  colli- 

sion, are  not  to  apply  for  a  warrant  to  name  com-  mission  to 

missioners  to  examine  witnesses,  until  after  the  «»inine  wit- 

oesset. 
expiration  of  four  days  from  the  filing  of  the  re- 
plication. 

43.  After  the  replicadon  is  filed,  parties  have  two  Time  for  ex- 
months  to  examine  their  witnesses ;  and  if  such  n^sea!^  ^  ' 
two  months  expire  in  the  long  vacation,  the  time, 

within  which  the  parties  are  to  examine  their 
witnesses,  is  extended  to  the  second  day  of  the 
ensuing  Michaelmas  Term. 

44.  After  the  expiration  of  two  months  from  the  filing  Time  for  pass- 
of  the  replication,  publication  is  to  pass,  unless  |"onf "  '^^' 
the  time  for  publication  has  been  enlarged,  in 

which  case  it  is  to  pass  on  the  expiration  of  the 
enlarged  time ;  but  if  the  two  months  or  the  en- 
larged time  expire  in  the  long  vacation,  publica- 
tion is  not  to  pass  till  the  second  day  of  Michael" 
mas  term ;  and  on  that  day  it  is  to  pass,  unless 
the  time  has  been  enlarged. 

45.  Within  four  weeks  after  publication  has  passed.  Time  for 

the  Plaintiff  is  to  set  down  bis  cause  and  obtain  ^^^^^^T^ 

cause,  and 

and  serve  a  subpoena  to  hear  judgment.  serving  nUh- 

b  S  Otherwise  ^d^e^t^ 


Time  for  re- 
turn of  *ub' 
pcena  to  hear 
judgment- 


Necessary  in- 
terval be- 
tween notice 
of  motion  and 
service  of 
petition  and 
their  hearing. 


Time  between 
notice  and 
hearing  of 
motion  for 
appointment 
of  guardian 
ad  litem. 


Time  for 
taking  bill 
pro  confesso 
after  execu- 
tion of  attach- 
ment. 


orde;jis  in  chancery. 

Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution. 

46.  A  subpcena  to  bear  jadgment  is  not  to  be  return- 
able at  any  time  less  than  one  month  from  the 
teste  of  the  writ ;  and  it  is  to  be  served  at  least 
ten  days  before  the  return  thereoC 

47.  There  must,  unless  the  Court  gives  special  leave 
to  the  contrary,  be  at  least  two  clear  days  between 
the  service  of  a  notice  of  motion  and  the  day 
named  in  the  notice  for  hearing  the  motion,  and 
at  least  two  clear  days  between  the  service  of  a 
petition  and  the  day  appointed  for  hearing  the 
petition;  but,  in  the  computation  of  such  two 
clear  days,  Sundays  and  other  days  on  which  the 
offices  are  closed,  except  Monday  and  Tuesday 
in  Easter  week,  are  not  to  be  reckoned. 

48.  There  must  be  at  least  six  clear  days  between  the 

service  of  a  notice  of  motion,  by  the  Plaintiff,  for 
the  appointment  of  a  guardian,  by  whom  a  De- 
fendant who  is  an  infant  or  a  person  of  weak 
intellect  or  unsound  mind  may  defend  the  suit, 
and  the  day  named  in  the  notice  for  hearing  the 
motion. 

49.  At  any  time  within  three  weeks  after  the  execu- 
tion of  an  attachment  for  want  of  answer,  the 
Plaintiff  may  serve  a  Defendant  so  attached  with 
a  notice  of  motion  that  the  bUl  may  be  taken  pro 
confesso  against  him,  and  may  move  the  Court 
accordingly  as  directed  by  Order  LXXVI. 


No  excepting 
nunc  pro  tunc. 


XVII.  No  order  is  to  be  made  for  leave  to  file  ex- 
ceptions nunc  pro  tunc. 


Master  may 
extend  time 


XVIII.  If  a  Defendant,  using  due  diligence,  is  unable 
for  answering.  ^  P"^  *"  ^^  answer  to  a  bill  within  the  times  allowed  by 
Order  XVI.  the  Master  (on  sufficient  cause  being  shown) 

may 
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may  allow  to  auch  Defendant  such  further  time,  and  on       1845* 
such,  if  any,  terms,  as  to  the  Master  seems  just.  ^*^"V^^ 

XIX*  The  Master  may  enlarge  the  time  for  making  Master  may 
his  report  upon  exceptions,  in  all  cases  where  the  time  for^^^nioff 
is  not  limited  by  the  order  of  reference,  or  by  notice  onexcepdoni ; 
given  parsnant  to  article  21.  of  Order  XVI. 

XX.  In  all  cases  where  the  Master  is  authorised  to  and  mav  re- 
appoint the  time  for  any  proceeding,  or  to  enlarge  the  ^at, 
time  allowed  for  any  proceeding  by  General  Order,  he 
may  farther  enlarge  any  time  so  appointed  or  enlarged, 
by  himself,  and  on  such,  if  any,  terms,  as  to  him  seem 
just,  provided  the  application  for  such  enlargement  is 
made  before  the  expiration  of  the  time  previously  al« 
lowed,  and  he  b  satisfied  that  such  enlargement  is  re- 
quired for  the  purposes  of  justice,  and  not  with  a  view 
to  create  unnecessary  delay. 

XXL  The  power  of  the  Court  to  enlarge  or  abridge  Court  retains 

the  time  for  doing  any  Act,  or  taking  any  proceeding  in  \^^^  ^' 

a  cause,  upon  such,  if  any,  terms  as  the  justice  of  the  abndge  time. 
case  requires,  is  unaffected  by  these  Orders. 


Subpcena*  Subpctna. 

XXII.  Subpcenas  to  appear,  or  to  appear  and  answer,  Subpamas  to 

which  are  served  within  the  jurisdiction  of  the  Court,  ^|^i[hin"** 

are  to  be  made  returnable  within  eight  days  after  the  eigbt  days. 
service  thereof. 

XXIIL  Subpcenas  to  appear  or  to  appear  and  answer,  Court  to  limit 
which  are  served  out  of  the  jurisdiction  of  the  Court,  are  ^^^^^^^^ 
to  be  made  returnable  at  such  time  after  the  service  where  tyb- 
thereof  as  the  Court  by  special  order  may  direct ;  and  ^^f^,. 
if  an  answer  be  required,  each  such  subpoena  is  to  spe-  (liction. 

b  4  cify 
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cify  the  time  after  service^  within  which  the  Defendant  is 
required  to  answer. 


Subjwena  to 
'he  prepared 
by  solicitor. 

Form  of. 


Before  ser- 
vice, subpotnas 
maybe 
amended  as 
to  names. 


XXIV.  All  writs  o(  subpcsna  in  this  Court  are  to  be 
prepared  by  the  solicitor  of  the  party  requirbg  the  same ; 
and  the  seal  for  sealing  the  same  is  to  be  marked  or  in- 
scribed with  the  words  **  Subpoena  Office,  Chancery ;" 
and  such  writs  are  to  be  in  the  terms  mentioned  at  the 
foot  of  these  Orders,  or  as  near  as  may  be,  with  such  al- 
terations and  variations  as  circumstances  may  require. 

XXV.  In  the  interval  between  the  suing  out  and  ser- 
vice of  any  subpcena,  the  party  suing  out  the  same  may 
correct  any  error  in  the  names  of  parties  or  witnesses,  and 
may  have  the  writ  re-sealed,  upon  payment  to  the  clerk 
of  the  Subpcena  Office  of  a  fee  of  one  shilling,  and  at 
the  same  time  leaving  a  corrected  praecipe  of  such  sub- 
pcena, marked,  altered  and  re-sealed,  and  signed  with 
the  name  and  address  of  the  solicitor  or  solicitors  suing 
out  the  same. 


Service  of 
stApcena  to 
answer 
amended  bill, 
or  to  hear 
judgment. 

Answer  being 
insufficient, 
Defendant  to 
Answer  with- 
out further 
subpana. 


XXVI.  Service  upon  a  Defendant's  solicitor  of  a  sulv 
poena  to  answer  an  amended  bill,  or  to  hear  judgment, 
is  to  be  deemed  good  service  upon  the  party. 

XXVII.  After  the  allowance  of  or  submission  to  ex- 
ceptions to  an  answer  for  insufficiency,  a  Defendant  is  to 
answer  within  the  time  appointed,  without  being  served 
with  any  subpoena  to  make  a  better  answer. 


Service  of  Service  of  Copy  BiU. 

copy  biU, 

Court,  after         XXVIII.  Where  the  Plaintiff  has  omitted  to  serve 

defiriMy ''*'  any  Defendant  with  a  copy  of  the  bill  under  the  2Srd  of 

permit  service  the  Orders  of  the  26th  of  August^  1841,  within  twelve 

copy  1  .      ^ggj^g  ji-^m  jjjg  gjjj^g  ^jf  gygjj  jjjii^  j|jg  Court  may,  if  it 

shall 
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shall  think  fit,  upon  the  motion  of  the  Plaintiff,  without        1845. 
notice,  give  the  Plaintiff  leave  to  serve  such  Defendant 
with  such  copy,  within  such  time  and  upon  such  terms  as 
to  the  G>urt  seems  just. 


Appearance.  Appearance. 

XXIX.  If  any  Defendant,  not  appearing  to  be  an  in-  Defendant 
&nt  or  a  person  of  weak  or  unsound  mind  unable  of  ^le^n^'^to 
himself  to  defend  the  suit,  is,  when  within  the  jurisdiction  appear,  Plain- 
of  the  Court,  duly  served  with  a  subpoena  to  appear  to  appearance 

or  to  appear  to  and  answer  a  bill,  and  refuses  or  neg-  ^°'  *"*'"• 
iects  to  appear  thereto  within  eight  days  after  such  ser- 
vice, the  Plaintiff  may,  after  the  expiration  of  such  eight 
days,  and  within  three  weeks  from  the  time  of  such  ser- 
vice, apply  to  the  record  and  writ  clerk  to  enter  an 
appearance  for  such  Defendant;  and,  no  appearance 
having  been  entered,  the  record  and  writ  clerk  is  to 
enter  such  appearance  accordingly,  upon  being  satisfied, 
by  affidavit,  that  the  subpoena  was  duly  served  upon  such 
Defendant  personally  or  at  his  dwelling-house  or  usual 
place  of  abode;  and  after  the  expiration  of  such  three 
weeks,  or  after  the  time  allowed  to  such  Defendant  for 
appearing  has  expired,  in  any  case  in  which  the  record 
and  writ  clerk  is  not  hereby  required  to  enter  such  ap- 
pearance, the  Plaintiff  may  apply  to  the  Court  for  leave 
to  enter  such  appearance  for  such  Defendant;  and  the 
G>urt,  being  satisfied  that  the  subpoena  was  duly  served, 
and  that  no  appearance  has  been  entered  for  such  De- 
fendant, may,  if  it  so  thinks  fit,  order  the  same  accord- 
ingly. 

XXX.  Any  appearance  entered  at  the  instance  of  the  But  not  for 
Plaintiff  for  a  Defendant  who,  at  the  time  of  the  entry  ngf;".  ^^  "~ 
thereof,  is  an  infant  or  a  person  of  weak  or  unsound 

mind. 


ORDERS  IN  CHANCERY. 

mindy  unable  of  himself  to  defend  the  suit,  is  irregular 
and  of  no  validity. 


Course  of 
proceeding 
for  entering 
appearance 
for  Defendant 
who  has  gone 
out  of  realm, 
or  otherwise 
absconded  to 
avoid  service 
of  process. 


XXXI.  In  case  it  appears  to  the  Coort,  by  safficient 
evidence,  that  any  Defendant  against  whom  a  subpoena 
to  appear  to  or  to  appear  to  and  answer  a  bill  has  issued, 
has  been  within  the  jurisdiction  of  the  Court,  at  some 
time  not  more  than  two  years  before  the  subpoena  was 
issued,  and  that  such  Defendant  is  beyond  the  seas,  or 
that  upon  inquiry  at  his  usual  place  of  abode  (if  he  bad 
any),  or  at  any  other  place  or  places  where,  at  the  time 
when  the  subpoena  was  issued,  he  might  probably  have 
been  met  with,  he  could  not  be  found,  so  as  to  be  served 
with  process,  and  that,  in  either  case,  there  is  just  ground 
to  believe  that  such  Defendant  is  gone  out  of  the  realm, 
or  otherwise  absconded  to  avoid  being  served  with  pro- 
cess, then  and  in  such  case,  the  Court  may  order  that 
such  Defendant  do  appear  at  a  certain  day  to  be  named 
in  the  order ;  and  a  copy  of  such  order,  together  with  a 
notice  thereof  to  the  effect  set  forth  at  the  foot  of  this 
Order,  may,  within  fourteen  days  after  such  order  made, 
be  inserted  in  the  London  Gazette^  and  be  otherwise  pub- 
lished as  the  Court  directs ;  and  in  case  the  Defendant 
does  not  appear  within  the  time  limited  by  such  order, 
or  within  such  further  time  as  the  Court  appoints,  then, 
on  proof  made  of  such  publication  as  aforesaid  of  the 
aforesaid  order,  the  Court  may  order  an  appearance  to 
be  entered  for  the  Defendant  on  the  application  of  the 
Plaintiff. 

Notice*-^^^  A.  B^  take  notice,  that  if  you  do  not  appear 
pursuant  to  the  above  order,  the  Plaintiff  may  enter 
an  appearance  for  you,  and  the  Court  may  after- 
wards grant  to  the  Plaintiff  such  relief  as  he  may 
appear  to  be  entitled  to  on  his  own  showing.'' 


XXXII.  If, 
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XXXIL  If,  upon  default  made  by  a  Defendant  in        1845. 

not  appearing  to  or  not  answering  a  bill,  it  appears  to     ^'^^''^^ 

the  Court  that  such  Defendant  is  an  infant,  or  a  person  ^n'*"'.®'^  pe""- 

^  ^  son  of  un- 

of  weak  or  unsound  mind  not  so  found  by  inquisition,  sound  mind 
so  that  he  is  unable  of  himself  to  defend  the  suit,  the  Court  may  "^' 
Court  may,  upon  the  application  of  the  Plaintiff,  order  appoint  guar- 
that  one  of  the  solicitors  of  the  Court  be  assigned  guar- 
dian of  such  Defendant,  by  whom  he  may  appear  to 
and  answer  or  may  answer  the  bill  and  defend  the  suit. 
But  no  such  order  is  to  be  made,  unless  it  appears  to 
the  Court,  on  the  hearing  of  such  application,  that  the 
sabpcena  to  appear  to  and  answer  the  bill  was  duly 
served,  and  that  notice  of  such  application  was,  ader  the 
expiration  of  the  time  allowed  for  appearing  to  or  for 
answering  the  bill,  and  at  least  six  days  before  the  hear- 
ing of  the  application,  served  upon  or  left  at  the  dwell- 
ing-house of  the  person,  with  whom  or  under  whose  care 
socb  Defendant  was  at  the  time  of  serving  such  sub- 
poena, and  (in  the  case  of  such  Defendant  being  an 
infant  not  residing  with  or  under  the  care  of  his  father 
or  guardian)  that  notice  of  such  application  was  also 
served  upon  or  left  at  the  dwelling-house  of  the  father 
or  guardian  of  such  infant,  unless  the  Court,  at  the  time 
of  hearing  such  application,  thinks  fit  to  dispense  with 
such  last-mentioned  service. 

XXXIII.  Where  a  Defendant  in  any  suit  is  out  of  Where  De- 
the  jarisdiction  of  the  Court.  juS?rtten."' 

1.  The  Court,  upon  application  supported  by  such   ].  Court  may 
evidence  as  shall  satisfy  the  Court  in  what  place  order  »ervice 
or  country  such  Defendant  is  or  may  probably  there. 
be  found,  may  order  that  the  subpoena  to  appear 
to  or  to  appear  to  and  answer  the  bill  may  be 
served  on  such  Defendant,  in  such  place  or  coun- 
try, or  within  such  limits  as  the  Court  thinks  fit 
to  direct. 

2.  Such 


9.  Time  to 
appear  to  be 
limited  liy  the 
order. 


3,  Defendant 
to  be  served 
with  copy  of 
bill  as  well  as 
with  tubpctna. 


4.  On  Defend- 
ant's default 
Court  may 
order  appear- 
ance to  be 
entered. 
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3.  Such  order  is  to  limit  a  time  (depending  on  the 
place  or  country  within  which  the  subpoena  is  to 
be  served)  after  service  of  the  subpoena,  within 
which  such  Defendant  is  to  appear  to  the  bill, 
and  also  (if  an  answer  be  required)  a  time,  with- 
in which  such  Defendant  is  to  plead,  answer,  or 
demur,  or  obtain  from  the  Court  further  time  to  . 
make  his  defence  to  the  bill. 

3.  At  the  time  when  such  subpoena  shall  be  served, 

the  Plaintiff  is  also  to  cause  such  Defendant  to 
be  served  with  a  copy  of  the  bill,  and  a  copy  of 
the  order  giving  the  Plaintiff  leave  to  serve  the 
subpoena. 

4.  And  if,  upon  the  expiration  of  the  time  for  appear- 

ing, it  appears  to  the  satisfaction  of  the  Court 
that  such  Defendant  was  duly  served  with  the 
subpoena,  and  with  a  copy  of  the  bill  and  a  copy 
of  the  order,  the  Court  may,  upon  the  applica- 
tion of  the  Plaintiff,  order  an  appearance  to  be 
entered  for  such  Defendant. 


Form  of  affi-         XXXIV.  Affidavits  filed  for  the  purpose  of  proving 

davits  to  ^jjg  service  of  a  subpoena  upon  any  Defendant  are  to 

venfy  service  r  r  j 

oftubpcma,      state,  when,  where,  and  how  such  subpoena  was  served, 

and  by  whom  such  service  was  effected. 


Plaintiff  to 
have  costs  of 
entering  ap- 
pearance tor 
Defendant, 
whatever  may 
be  the  event 
of  the  suit. 


XXXV.  The  Plaintiff,  having  duly  caused  an  ap- 
pearance to  be  entered  for  any  Defendant,  is  entitled,  as 
against  the  same  Defendant,  to  the  costs  of  and  incident 
to  entering  such  appearance,  whatever  may  be  the  event 
of  the  suit ;  and  such  costs  are  to  be  added  to  any  costs 
which  the  Plaintiff  may  be  entitled  to  receive  from  such 
Defendant,  or  set  off  against  any»costs  which  he  may 
be  ordered  to  pay  to  such  Defendant;  but  payment 
thereof  is  not  to  be  otherwise  enforced  without  the  leave 
of  the  Court. 

XXXVI.  A 
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XXXVI.  A  Defendanti  notwithstanding  that  an  ap-        1845. 
pearance  may  have  been  entered  for  him  by  the  Plain-  ^-^V^^ 
tiff,  may  afterwards  enter  an  appearance  for  himself  in  2hom1?"pwI 
the  ordinary  way ;  but  such  appearance,  by  such  De-  ance  entered 
fendant,  is  not  to  affect  any  proceeding  duly  taken,  or  ^H^  appear 
any  right  acquired  by  the  Plaintiff  under  or  after  the  ^^^  himself. 
appearance  entered  by  him,  or  prejudice  the  Plaintiff's 

right  to  be  allowed  the  costs  of  the  first  appearance. 

XXXVII.  No  party  is  to  enter  either  a  common  or  TweWe  days 
special  appearance  under  the  26th  or  27th  of  the  Orders  ^o^^'of^bill 
of  the  26th  of  August  1841  (a),  after  the  expiration  of  no  party  to 
twelve  days  from  the  service  of  the  copy  of  the  bill,  anc«  wi^Koot 
without  first  obtaining  an  order  of  the  Court  for  that  order  of 
purpose,  such  order  to  be  obtained. on  notice  to  the 

Plaintiff,  and  to  be  granted,  if  the  Court  thinks  fit,  upon 
such  terms  as  are  just;  and  any  party  so  entering  such 
common  or  special  appearance  b  bound  by  all  the  pro- 
ceedings in  the  cause  prior  to  such  appearance  being 
entered,  unless  the  Court  otherwise  directs. 


Scandal  and  Impertinence,  Scandal  and 

imperHnence. 

XXXVIII.  No  order  is  to  be  made  for  referring  any  No  reference 

pleadini?  or  other  matter  depending  before  the  Court  ^°''»  ""J®** 
^  o  I  o  excepuoni 

for  scandal  or  impertinence,  unless  exceptions  are  taken  taken, 
in  writing  and  signed  by  counsel,  describing  the  par- 
ticular passages  which  are  alleged  to  be  scandalous  or 
impertinent 

XXXIX.  Where  any  person  or  party,  having  filed  Exceptions 
exceptions  to  any  pleading  or  other  matter  depending  2'^'f""^'^'' 
before  the  Court  for  scandal,  and  any  party  having  filed  ferred  within 
such  exceptions  for  impertinence,  does  not  obtain  an  *"^^^y*' 

4  order 

(a)  Ord.  Can.  172. 
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1845.  order  to  refer  the  same  to  the  Master,  within  six  days 
after  the  filing  thereof,  such  exceptions  are  to  be  con- 
sidered as  abandoned,  and  the  person  or  party  by  whom 
such  exceptions  were  filed  is  to  pay  to  the  opposite 
party,  such  costs  as  may  have  been  incurred  by  such 
party  in  respect  of  such  exceptions. 


Master's  re- 
port to  be 
obtained 
within  four- 
teen days. 


XL.  Where  any  person  or  party,  having  obtained  an 
order  to  refer  exceptions  to  the  Master  for  scandal,  and 
any  party  having  obtained  an  ordet  to  refer  such  ex- 
ceptions to  the  Master  for  impertinence,  does  not  obtain 
the  Master's  report  thereon  within  fourteen  days  after 
the  date  of  the  order,  or  within  such  further  time  as 
the  Master  thinks  fit  to  allow,  the  exceptions  and  the 
order  referring  the  same  are  to  be  considered  as  aban- 
doned, and  the  person  or  party  by  whom  such  excep- 
tions were  filed  is  to  pay  to  the  opposite  party,  such 
costs  as  may  have  been  incurred  by  such  party,  in  re- 
spect of  such  exceptions,  order,  and  reference. 


Scandal,  &c. 
to  be  ex- 
punged four 
days  after 
report. 


XLI.  Upon  the  expiration  of  four  days  from  the 
filing  of  the  Master's  report  that  any  pleading  or  other 
matter  depending  before  the  Court  is  scandalous  or  im- 
pertinent, the  officer  having  the  gustody  or  charge  of 
such  pleading  or  other  matter  is,  upon  production  to 
him  of  an  office  copy  of  the  Master's  report,  and  a  cer- 
tificate that  no  exception  thereto  was  filed,  or  an  affidavit 
that  no  order  to  set  down  any  such  exception  was  served 
within  four  days  after  the  filing  thereof,  to  expunge 
from  such  pleading  or  other  matter,  such  parts  thereof 
as  the  Master  has  found  to  be  scandalous  or  imperti- 
nent, and  thereupon,  the  person  or  party  requiring  such 
scandalous  or  impertinent  matter  to  be  expunged,  is  to 
pay  to  the  officer  expunging  the  same,  the  same  fee  as 
on  the  like  occasion  has  heretofore  been  paid  to  the 
Master. 

XLII.  The 


ORDERS  IN  CHANCERY.  xli 

XLII.    The  Master  having  found  any  pleading  *or        1845. 

matter  depending  before  the  Court  to  be  or  not  to  be  '^■^''V^^^ 

scandalous  or  impertinent,  is  to  direct  by  whom  the  costs  ,caiidal  and 

of  and  consequent  upon  the  reference  are  to  be  paid.  impertinence. 

Commission  to  take  Answer.  Commission  to 

tiike  answer  to 

XLIII.   All  commissions  to  take  answers  are  to  be  be  returnable 

made  returnable  without  delay ;  and  a  Defendant  in  a  ^^^"^"^  ^^y- 

eountry  cause  is  not  to  be  permitted  to  crave  the  com-  dedimus 

men  dedimus.  abolished. 


Entering  Demurrer  and  Plea.  Demurrer  and 

plea  not  to  be 
XLIV.  A  demurrer  or  plea  need  not  be  entered  with  entered,  and 

the  R^strar ;  but  upon  the  filing  thereof  by  a  De-  ^Jf ^[grrtL 

fendant,  either  party  is  to  be  at  liberty  to  set  the  same  down. 

down  for  argument  immediately. 


Demurrer.  Demurrer. 

XLV.  Where  a  demurrer  to  the  whole  or  part  of  a  Costs  ofsuc- 
bill  is  allowed  upon  argument,  the  Plaintiff,  unless  the  **"^"*  ^^ 
Court  orders  to  the  contrary,  is  to  pay  to  the  demurring 
party  the  costs  of  the  demurrer,  and  if  the  demurrer  be 
to  the  whole  bill  the  costs  of  the  suit  also. 

XLVI.  Where  a  demurrer  to  the  whole  bill  is  not  Demurrer  to 
set  down  for  argument  within  twelve  days  after  the  filing  n^^^^J^j^j'oJ^^ 
thereof,  and  the  Plaintiff  does  not,  within  such  twelve  within  twelve 
days,  serve  an  order  for  leave  to  amend  the  bill,  the  allowed  with 
demurrer  is  to  be  held  sufficient,  to  the  same  extent  and  co*'^* 
for  the  same  purposes,  and  the  Plaintiff  is  to  pay  to  the 
demurring  party  the  same  costs,  as  in  the  case  of  a  de- 
murrer to  the  whole  bill  allowed  upon  argument. 

XLVII.  Where  a  demurrer  to  part  of  a  bill  is  not  Demurrer  to 
set  down  for  argument  within  three  weeks  after  the  Pp^  of  a  bill, 

filing 


xlii 
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1845.  filing  thereof,  and  the  Plaintiff  does  not,  within  such 
^^"^  three  weeks,  serve  an  order  for  leave  to  amend  the  bill, 
the  demurrer  is  to  be  held  sufficient,  to  the  same  extent 
and  for  the  same  purposes,  and  the  Plaintiff  is  to  pay  to 
the  demurring  party  the  same  costs,  as  in  the  case  of  a 
demurrer  to  part  of  a  bill  allowed  upon  argument. 


VUa. 

Where  plea 
allowed,  the 
Plaintiff  to 
pay  costs, 
unless,  &c. 


Plea. 

XL  VIII.  Where  a  plea  to  the  whole  or  part  of  a  bill 
is  allowed  upon  argument,  the  Plaintiff,  unless  he  un* 
dertakes  to  reply  to  the  plea,  or  the  Court  orders  to  the 
contrary,  is  to  pay  to  the  party  by  whom  the  plea  is 
filed  the  costs  of  the  plea,  and  if  the  plea  be  to  the 
whole  bill,  the  costs  of  the  suit  also ;  and  in  such  last- 
mentioned  case,  the  order  allowing  the  plea  is  to  direct 
the  dismissal  of  the  bill. 


Plea,  unless 
'  net  down  by 
Plaintiff 
within  three 
weeks,  to  be 
allowed  with 
costs ; 


and  after 
three  weeks* 
order  of 
course  to  dis- 
miss. 


XLIX.  Where  a  plea  to  the  whole  or  part  of  a  bill 
is  not  set  down  for  argument  within  three  weeks  after 
the  filing  thereof,  and  the  Plaintiff  does  not,  within  such 
three  weeks,  serve  an  order  for  leave  to  amend  the  bill, 
or  does  not,  within  such  three  weeks,  by  notice  in  writing, 
undertake  to  reply  to  the  .plea,  the  plea  is  to  be  held 
good,  to  the  same  extent,  and  for  the  same  purposes, 
and  the  same  costs  are  to  be  paid  by  the  Plaintiff,  as  in 
the  case  of  a  plea  to  the  whole  or  part  of  a  bill  allowed 
upon  argument ;  and  where  the  plea  is  to  the  whole  bill, 
the  Defendant  by  whom  such  plea  was  filed  may,  at  any 
time  after  the  expiration  of  such  three  weeks,  obtain  as 
of  course  an  order  to  dismiss  the  bill. 


Proceedings  L.  The  Plaintiff  having  undertaken  to  reply  to  a  plea 

rep^lies  to  ^  ^^  whole  bill,  is  not,  without  the  special  leave  of  the 
pleaaccording  Court,  to  take  any  proceeding  against  the  Defendant  by 
taking.  whom  the  plea  was  filed  till  after  replication. 


Eleciion 
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Election  to  proceed  at  Law  or  in  Equity »  s^-v^ 

LL  A  Defendant  whose  answer  is^  excepted  to  or  sieeiUm, 
referred  back  ou  former  exceptions,  alleging  that  the  In  ^^  ^ 
Plaintiff  is  prosecuting  him  in  this  Court  and  also  at  fendant  whoie 
law  for  the  same  matter,  may,  by  notice  in  writing,  re-  *°*^^^' 
quire  the  Plaintiff  to  procure  the  Master's  report  on  require  Plain, 
the  exceptions  within  four  days  after  the  service  of  such  J^^^^  fo^r 
notice;  and  if  the  Plaintiff  does  not  procure  the  Master's  daji, 
report  in  ibur  days  accordingly,  or  if  the  exceptions  be 
not  allowed,  such  Defendant  may  obtain,  as  of  course,  on 
motion  or  petition,  the  usual  order  for  the  Plaintiff  to 
elect  in  which  court  he  will  proceed,  with  the  usual 
directions;  but  the  Plaintiff  may  move  to  discharge  such 
order  on  the  merits  confessed  in  the  answer. 

Traversing  Note*  Traoeniiig 

noie, 
LIL  After  the  expiration  of  the  time  allowed  to  a  PUuntiflTmay 
Defendant  to  plead,  answer,  or  demur  (not  demurring  n^t^™^®"*'^  ' 
alone)   to  any  original   or   supplemental  bill  or  bill  default  in  an- 
amended  before  answer,  if  such  Defendant  has  filed  no  •^^**    ^ 
plea,  answer,  or  demurrer,  the  Plaintiff  may  file  a  note 
at  the  record  and  writ  clerk's  office  to  the  following 
eflect :  —  **  The  Plaintiff  intends  to  proceed  with  his 
cause  as  if  the  Defendant  had  filed  an  answer  traversing 
the  case  made  by  the  bill.'* 

LIII.  After  the  expiration  of  the  time  allowed  to  Ditto,  upon 
plead,  answer,  or  demur,  not  demurring  alone,  to  a  bill 
amended  after  answer,  the  Plaintiff  (if  a  Defendant  has 
not  filed  any  plea,  answer,  or  demurrer)  may  file  a  note 
at  the  record  and  writ  clerk's  office  to  the  following 
effect :  —  "  The  Plaintiff  iptends  to  proceed  with  his 
cause,  as  if  the  Defendant  had  filed  an  answer  traversing 
the  allegations  introduced  into  the  bill  by  amendment." 

Vol.  VII.  c  LIV^  Afker 


xliv 
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1845.  LIV.  After  the  expiration  of  the  time  allowed  to  a 

pr^/ff^"^     Defendant  to  put  in  his  further  answer  to  any  bill,  the 

file  traversing    Plaintiff  (if  such  Defendant  shall  not  have  put  in  any 

inMTfficicnt       further  answer)  may  file  a  note  at  the  record  and  writ 

answer.  clerk's  office  to  the  following  effect :  —  "  The  Plaintiff 

intends  to  proceed  with  his  cause,  as  if  the  Defendant 

had  filed  a  further  answer  traversing  the  allegations  in 

the  bill  whereon  the  exceptions  are  founded." 

LV.  Where  a  demurrer  or  plea  to  the  whole  bill  is 
overruled,  the  Plaintiff,  if  he  does  not  require  an  an- 
swer, may  immediately  file  his  note  in  manner  directed 
by  Orders  LII.  or  LIIL,  as  the  case  may  require,  and 
with  the  same  effect,  unless  the  Court,  upon  overruling 
such  demurrer  or  plea,  gives  time  to  the  Defendant  to 
plead,  answer,  or  demur ;  and  in  such  case,  if  the  De- 
fendant files  no  plea,  answer,  or  demurrer  within  the 
time  so  allowed  by  the  Court,  the  Plaintiff,  if  he  does 
not  then  require  an  answer,  may  on  the  expiration  of 
such  time  file  such  note. 


Ditto,  upon 
OTemiling 
plea  or  de- 
murrer. 


Copy  oftra-  ' 
versing  note 
to  be  served. 


LVI.  A  traversing  note  having  been  filed,  a  copy 
thereof  is  to  be  served  on  the  Defendant  against  whom 
the  same  is  filed,  in  the  manner  directed  by  the  nine- 
teenth and  twenty-first  of  the  Orders  of  the  26th  of 
October  1842(a)  for  the  service  of  documents  not  re- 
quiring personal  service. 


Effect  of  tra- 
yersing  note. 


LVI  I.  A  traversing  note,  being  filed  and  a  copy 
thereof  duly  served,  is  to  have  the  same  effect,  as  if  a 
Defendant  had  filed  a  full  answer  or  further  answer, 
traversing  the  whole  bill,  or  such  parts  of  the  bill  as  the 
note  relates  to,  on  the  day  on  which  the  note  was  filed. 


LVIII.  Aftei 


(a)  Ordinei  Can.  214^91$. 
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LVIIL  After  the  service  of  the  copy  of  a  traversing        1845. 
note  filed  as  aforesudy  a  Defendant  is  not  at  liberty  to     ^"^"^^^^"^ 
plead,  answer,  or  demur  to  a  bill,  or  to  put  in  any  far-  of  ^'efendant 
ther  answer  thereto,  without  the  special  leave  of  the  not  to  plead, 
Court,  and  the  cause  is  to  stand  in  the  same  situation  as  gpedal  leave. 
if  such  Defendant  had  filed  a  full  answer,  or  further  an- 
swer to  the  bill  on  the  day  on  which  the  note  was  filed. 

Lf/uncHon  to  stay  Proceedingt  at  Law.  SS^**" 

LIX*  Tie  PlaintiflP  in  a  bill  praying  an  injunction  to  piuntiff en- 
stay  proceedings  at  law  is  entitled,  as  of  course,  on  ^^jj^^'j^^ 
moCiOii  or  petition,  and  without  an  attachment,  to  the  not  appear 
common  injunction  for  want  of  appearance,  if  a  Defend-  ^aysl'oran- 

snt  has  not  appeared,  in  person  or  by  his  own  solicitor,  iwer  within 

A       %  ..--.i-i^  1  •        eight  days 

on  or  after  the  expiration  of  eight  days  from  the  service  fi-om  appear- 

of  the  snbpcena,  and  for  want  of  answer,  if  a  Defendant  ^^^     • 

is  in  defiuilt  for  want  of  answer,  on  or  after  the  ezpira- 

tioD  of  eight  days  fit>m  the  day  on  which  an  appearance 

was  entered  by  or  for  him. 

LX.   The  PlaintiflF  in  an  injunction  cause,  having  Plaintiffin 
obtained  the  common  injunction  to  stay  proceedings  at  j^oinmon  in- 
law, may  (either  before  or  after  the  answer  of  a  De-  junction  may 

obtain  one 
£endant  is  put  in,  and  whether  such  injunction  be  or  be  order  to 

not  continued  to  the  hearing  of  the  cause)  obtain  one  ^^^"^j^j^^ 
order,  as  of  course,  to  amend  his  bill  without  prejudice 
to  the  injunction ;  and  if  such  bill  be  amended  pursuant  Defendant 
to  such  order,   such  Defendant  may,  thereupon  and  dimlve  before 
although  he  may  not  have  put  in  his  answer  to  such  f °*^ejr,  where 
...,  .  ,  ,        •-.  1      ^  bill,  if  true, 

bill  or  the  amendments  thereof,  move  the  Court,  on  ^ouldnot 

notice,  to  dissolve  the  injunction,  on  the  ground  that  ^w^-^]^ 
such  bill  as  amended  does  not,  even  if  the  amendments  junction, 
be  tme«  entitle  the  Plaintiff  thereto. 

Revivor.  Mevwor. 

LXL  The  Plaintiff  in  a  bill  of  revivor,  or  of  revivor  Defendant  not 

,  pleadinffor 
c  2  and 
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demurring 
within  eight 
days,  Plaintiff 
entided  to 
order  to 
revive. 


and  supplement,  ia  entitled  as  of  course,  upon  motion 
or  petition,  to  the  common  order  to  revive,  if  a  Defend-^ 
ant,  having  appeared  in  person  or  by  his  own  solicitor, 
does  not,  within  eight  days  after  such  appearance,  plead 
or  demur  to  the  whole  bill,  or  to  so  much  thereof  as 
prays  the  revivor. 


Ditto,  by 
of 


order  ot 


appearance 
entered  for 
Defendant. 


LXII.  If  the  Plaintiff  in  a  bill  of  revivor  or  of  re- 
Courty^wheie  ▼i^or  and  supplemrat,  has  caused  an  appearance  thereto 
to  be  entered  for  any  Defendant  against  whom  it  is 
sought  to  revive  the  suit,  and  such  Defendant  does  not, 
within  eight  days  after  such  appearance,  plead  or  demur 
to  the  whole  bill,  or  to  so  much  thereof  as  prays  the 
revivor,  the  Court  may,  if  it  thinks  fit,  make  the  com-* 
mon  order  to  revive,  upon  motion ;  such  motion  being 
made  on  notice  to  be  served  on  such  Defendant  as  other 
notices  of  motion,  if  such  Defendant  was  a  party  to  the 
suit  at  the  time  of  the  abatement  thereof;  but  if  such 
Defendant  was  not  a  party  to  the  suit  at  such  time,  then 
such  motion  is  to  be  made  on  notice  served  on  such 
Defendant  personally,  unless  it  appears  on  affidavit,  that 
the  Plaintiff  is  unable  or  ought  not  to  be  bound  to  serve 
such  notice  personally,  by  reason  of  such  Defendant 
being  out  of  the  jurisdiction,  or  being  concealed,  or  for 
any  other  cause ;  and  if  it  appears  to  the  Court  that  the 
Plaintiff  cannot,  or  ought  not  to  be  bound  to  serve  such 
notice  personally,  then  upon  notice  otherwise  served  or 
published  as  the  Court  may  direct. 


On  death  of 
sole  Plaintiff, 
Court  may 
order  repre-. 
sentative  to 
revive  or 
dismiss  bilL 


LXIIL  In  cases  where  a  suit  abates  by  the  death  of 
a  sole  Plaintiff,  the  Court,  upon  motion  of  any  Defend- 
ant made  on  notice  served  on  the  legal  representative 
of  the  deceased  Plaintiff,  may  order  that  such  legal  re- 
presentative do  revive  the  suit  within  a  limited  time,  or 
that  the  bill  be  dismissed. 

Jmendmenis 
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Amendments  of  Bill  1 845. 

LXIV.  An  order  for  leave  to  amend  a  bill  may  be  Amendmeniiof 
obtained^  at  any  time  before  answer,  upon  motion  or  ^• 
petition,  without  notice-  ^^""'^  ^"^^^ 

LXV.  An  order  for  leave  to  amend  a  bill,  only  for  To  rectify 
tbe  purpose  of  rectilymg  Bome  clerical  error  m  names, 
dates  or  sums,  may  be  obtained,  at  any  time,  upon  mo- 
tion or  petition,  without  notice. 

LXVI.  One  order  of  course  for  leave  to  amend  a  bill,  Pl&intiff  en- 
as  the  Plaintiff  may  be  advised,  may  be  obtained  by  the  orderof course 
Plaintiff,  at  any  time  before  filing  (or  undertaking  to  ^.^?®"^ 
file}  a  replication,  and  within  four  weeks  after  the  weeks  after 
answer,  or  the  last  of  several  answers^is  to  be  deemed  ^!!^"*T^ 
snffident ;  but  no  further  order  of  course  for  leave  to 
amend  a  bill  is  to  be  granted  after  an  answer  has  been 
filed,  unless  in  the  case  provided  fi>r  by  Order  LXV. 

LXVIL  A  special  order  for  leave  to  amend  a  bill  is  AfRdaTit  for 
not  to  be  granted  without  aflBdavit,  to  the  effect,  —  ckUrd^^^^ 
first,  that  the  draft  of  the  proposed  amendments  has  amend.  , 
been  settied,  approved,  and  signed  by  counsel;  and 
second,  that  such  amendment  is  not  intended  for  the 
purpose  of  delay  or  vexation,  but  because  the  same  is 
considered  to  be  material  for  the  case  of  the  Plaintiff. 

LXVIIL  After  the  Plaintiff  has  filed  or  undertaken  After  replica- 
to  file  a  replication,  or  after  the  expiration  of  four  weeks  gffidkvirrey'^ 
from  the  time  when  the  answer  or  last  answer  is  deemed  quired  for 
sufficient,  a  special  order  for  leave  to  amend  a  bill  is  ^^^^ 
not  to  be  granted,  without  further  affidavit  showing  that 
the  matter  of  the  proposed  amendment  is  material,  and 
could  not,  with  reasonable  diligence,  have  been  sooner 
introduced  into  such  bill. 

c  S  LXIX.  Such 
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1845.  LXIX.  Such  affidavits  as  are  mentioDed  in  Orders 

c^'T^T^     LXVIL  and  LXVIIL  are  to  be  made  by  the  Plaintiff 

Such  affidavits 

to  be  made  by  and  his  solicitor,  or  by  the  solicitor  alone  in  case  the 

JJ2dtS?     Plaintiff  from  being  abroad  or  otherwise  is  unable  to 

join  therein. 

Plaintiff  not         LXX.  Where  the  Plaintiff  obtains  an  order  for  leave 
^thin Timited  ^  amend  his  bill,  and  does  not  amend  the  same  within 

time,  order       ^hg  i[j^q  limited  for  that  purpose,  the  order  to  amend 
becomes  void. 

becomes  void,  and  the  cause,  as  to  dismissal,  stands  in 

the  same  situation  as  if  such  order  had  not  been  made. 


Amended  bOl. 

After  eight 
days,  no  fur- 
ther time  to 
answer 
amendments 
not  required 
.  to  be  answer- 
ed. 


After  adverse 
appearance. 
Court  may 
order  im- 
mediate at- 
tachment 
against  De- 
fendant likely 
to  abscond. 


Amended  Bill    No  Awmer  required^ 

LXXI.  Where  the  Plaintiff  amends  his  bill  without 
requiring  an  answer  to  the  amendments,  no  warrant  for 
time  to  answer  such  amendments  is  to  be  granted  after 
the  expiration  of  eight  days  from  the  service  of  the  no- 
tice of  the  amendment  of  the  bill. 

Defendant  likely  to  abscond  withoid  answering. 

LXXII.  If  there  is  just  reason  to  believe  ihat  any 
Defendant  means  to  abscond  before  answering  the  bill, 
the  Court  may,  on  the  ex  parte  application  of  the  Plain- 
tiff, at  any  time  after  appearance  has  been  entered  for 
such  Defendant  by  the  Plaintiff,  order  an  attachment 
for  want  of  answer  to  issue  against  him ;  and  such  at- 
tachment is  to  be  made  returnable  at  such  time  as  the 
Court  directs. 


Defendant  attached  for  *mant  of  Ansmer. 

Defendant  LXXIIL  If  any  Defendant,  being  in  custody  of  the 

**  in  custody  of        .       ^    ^  «  ,  , 

serjeant-at-      serjeant-at-arms  or  of  a  messenger  under  an  attachment 

arms  or  mes-    for  want  of  his  answer,  is  not  brought  to  the  bar  of  the 
want  of  an-      Court  within  ten  days  after  he  was  taken  into  custody, 
dT^hare^       he  is  to  be  discharged  out  of  custody  by  the  serjeant-at- 
arms 
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arms  or  messenger  in  whose  custody  he  is,  without  pay-  1845. 

ment  by  him  of  the  costs  of  his  contempt*  which  in  such  ^!^Y"^ 

unless  brought 

case  are  to  be  paid  by  the  Plaintiff;  but  if  such  De-  up  in  ten  days. 

fendant  does  not  put  in  his  answer  within  eight  days  But  after  eight 

after  such  discharge,  the  Plaintiff  may  cause  a  new  at-  ^Simev^imy 

tachment  to  be  issued  against  him  for  want  of  his  issue. 

answer. 

LXXIV.  If  any  Defendant  be  in  prison  under,  or  Defendant^ 

being  already  in  prison  be  detained  under  an  attachment  folTnoTan- 

for  not  answering,  and  be  not  brought  to  the  bar  of  the  swering  to  be 

Court  within  thirty  days  from  the  time  of  his  being  ac-  if  not  brought 

toally  in  custody  or  detained  (being  already  in  custody  ^T^'jly 

under  such  attachment),  he  is  to  be  discharged  from 

the  process  for  want  of  answer  under  which  he  was 

arrested  or  detained,  by  the  sheriff,  gaoler,  or  keeper  of 

the  gaol  in  whose  custody  he  is,  without  payment  of 

the  costs  of  his  contempt,  which  in  such  case  are  to  be 

paid  by  the  Plaintiff;  but  if  such  Defendant  does  not  But  after  eight 

,    ^                        .  days  Plaintiff 

put  in  his  answer  within  eight  days  after  such  discharge,  may  issue  new 

the  Plaintiff  may  cause  a  new  attachment  to  be  issued  •'***^""®°'- 

against  him  for  want  of  his  answer. 

LXXV.  A  Defendant  being  brought  up  in  custody  Prisoner  un- 

for  want  of  his  answer,  and  making  oath  in  court  that  ^^A  IJ^^ 

he  is  unable,  by  reason  of  poverty,  to  employ  a  solicitor  i"  answer,  re- 

to  put  in  his  answer,  the  Court  is  thereupon  to  refer  it  made  then  to 

to  the  Master  to  inquire  into  the  truth  of  that  allegation,  Master, 
and  to  report  thereon  to  the  Court  forthwith ;  and  the 
Court  may  appoint  a  solicitor  to  conduct  such  inquiry 

on  the  behalf  of  such  Defendant ;  and  if  the  Master  re-  Assignment  of 

ports  such  Defendant  to  be  unable,  by  Reason  of  poverty,  ^^^^  ^^ 
to  employ  a  solicitor  to  put  in  his  answer,  the  Court 
may  assign  a  solicitor  and  counsel  for  such  Defendant 
to  enable  him  to  put  in  his  answer. 

c  4  Pro 
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taken  pro 
confeuo^ 


1845.  Proconfesso.    Prdttnituny  Ptvceedings. 

./^^^'^         LXXVI.  Upon  the  execution  of  an  attachment  for 

TJponexccu-  ^       ^  ^  t^     3 

tion  of  attach-  want  of  answer  against  any  Defendant,  or  at  any  time 

"S^^mwlr^^^  within  three  weeks  afterwards,  the  Plaintiff  may  cause 

bill  may  be      such  Defendant  to  be  served  with  a  notice  of  motion  to 

^   be  made  on  some  day  not  less  than  three  weeks  after 

the  day  of  such  service,  that  the  bill  may  be  taken  /iro 

confesso  against  such  Defendant ;  and  thereupon,  unless 

such  Defendant  has,  in  the  mean  time,  put  in  his  answer 

to  the  bill  or  obtained  further  time  to  answer  the  same^ 

the  Court,  if  it  so  thinks  fit,  may  order  the  bill  to  be 

taken  pro  confesso  against  such  Defendant,  either  imme« 

diately,  or  at  such  time^  and  upon  such  terms,  and  sub* 

ject  to  such  conditions,  as,  under  the  circumstances  of 

the  case,  the  Court  thinks  proper. 


Where  writ  of 
attachment 
cannot  be  ex- 
ecutedy  De- 
fendant to  be 
deemed  to 
have  ab- 
sconded* 


LXXVIL  In  cases  where  any  Defendant,  either 
being  or  not  being  within  the  jurisdiction  of  the  Court» 
does  not  put  in  his  answer  in  due  time  after  appearance 
entered  by  or  for  him,  and  the  Plaintiff  is  unable^  with 
due  diligence,  to  procure  a  writ  of  attachment  or.  any 
subsequent  process  for  want  of  answer  to  be  executed 
against  such  Defendant,  by  reason  of  his  being  out  of 
the  jurisdiction  of  the  Court,  or  being  concealed,  or  for 
any  other  cause,  then  such  Defendant  is,  for  the  pur* 
pose  of  enabling  the  Plaintiff  to  obtain  an  order  to  take 
the  bill  pro  confesso^  to  be  deemed  to  have  absconded  to 
avoid,  or  to  have  refused  to  obey  the  process  of  the 
Court, 


Process  to 
take  bill  pro 
cotifesso 
against  ab- 
sconding De- 
fendant who 
has  himself 
appeared. 


LXXVIIL  In  cases  where  any  Defendant  who,  under 
Order  LXXVIL,  may  be  deemed  to  have  absconded  to 
avoid,  or  to  have  refused  to  obey  the  process  of  the  Court, 
has  appeared  in  person  or  by  his  own  solicitor,  the  Plain* 
tiff  may  serve  upon  such  Defendant  or  his  solicitor  a  no* 
tice,  that  on  a  day  in  such  notice  named  (being  not  less 

than 
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than  fourteen  days  after  the  service  of  such  notice)  the  1845. 
Court  will  be  moved  that  the  bill  may  be  taken ^ro  confesso  ^'^^V^*^ 
agunst  such  Def^idant ;  and  the  Plaintiff  is,  upon  the 
hearing  of  such  motion,  to  satisfy  the  Court,  that  such  De- 
fendant ought,  under  the  provisions  of  Order  LXXVIL, 
to  be  deemed  to  have  absconded  to  avoid,  or  to  have  re* 
fiised  to  obey  the  process  of  the  Court ;  and  the  Court 
being  so  satisfied  and  the  answer  not  being  filed,  may, 
if  it  so  thinks  fit,  order  the  bill  to  be  taken  pro  confesso 
against  such  Defendant,  either  immediately  or  at  such 
time  or  upon  such  further  notice  as,  under  the  circum- 
stances of  the  case,  the  Court  may  think  proper. 

LXXIX.  In  cases  where  any  Defendant,  who^  under  Proceu  to 
Order  LXXVIL,  may  be  deemed  to  have  absconded  to  take  bill /ira 
avoid,  or  to  have  refused  to  obey  the  process  of  the  Court,  against  ab- 
has  had  an  appearance  entered  for  him  under  Orders  fg^an?    ^ 
XXIX^  XXXL,  or  XXXIII.,  and  has  not  afterwards  where  appear- 
appeared  in  person  or  by  his  own  solicitor,  the  Plaintiff  entered  for 
may  cause  to  be  inserted  in  ttie  London  Gazette  a  notice,  him. 
that  on  a  day  in  such  notice  named  (being  not  less  than 
fear  weeks  after  the  first  insertion  of  such  notice  in  the 
London  Gazette)  the  Court  will  be  moved  that  the  bill 
may  be  taken  jtto  confesso  against  such  Defendant;  and 
the  Plaintiff  is,  upon  the  hearing  of  such  motion,  to 
satisfy  the  Court,  that  such  Defendant  ought,  under  the 
provisions  of  Order  LXXVIL,  to  be  deemed  to  have  ab- 
sconded to  avoid,  or  to  have  refused  to  obey  the  process 
of  the  Court,  and  that  such  notice  of  motion  has  been 
inserted  in  the  London  Gazette^  at  least  once  in  every 
week  from  the  time  of  the  first  insertion  thereof  up  to 
the  time  for  which  the  said  notice  is  given ;  and  the 
Court,  being  so  satisfied  and  the  answer  not  having 
been  filed,  may,  if  it  so  thinks  fit,  order  the  bill  to  be 
taken  pro  confesso  against  such  Defendant,  either  imme- 
diately or  at  such  time  or  upon  such  further  notice  as, 

under 
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1845* 


Upon  sub- 
mitting to 
decree  pro 
eonfeuo,  De- 
fendant ma^ 
apply  for  hit 
discharge. 


under  the  drcumstances  of  the  case,  the  Court  may  think 
proper. 

LXXX.  Any  Defendant  being  in  custody  for  want 
of  his  answer,  and  submitting  to  have  the  bill  taken 
pro  ccmfesso  against  him,  may  apply  to  the  Court,  upon 
motion  with  notice  to  be  served  on  the  Piaintifl^  to  be 
discharged  out  of  custody;  and  thereupon  the  Court 
may  order  the  bill  to  be  taken  pro  confesso  against  such 
Defendant,  and  may  order  him  to  be  disdiarged  out  of 
custody  upon  such  terms  as  appear  to  be  just,  unless  it 
appears,  from  the  nature  of  the  Plainti£Ps  case  or  other- 
wise, to  the  satisfaction  of  the  Court  that  justice  cannot 
be  done  to  the  Plaintiff  without  discovery  or  further 
discovery  from  such  Defendant. 


Decree  pro 

confeuo. 

Not  to  be 
taken  on  the 
same  day  as 
order  made. 


Pro  confesso  —  Hearing:  Decree. 

LXXXI.  No  cause,  in  which  an  order  is  made  that 
a  bill  be  taken  pro  confesso  against  a  Defendant,  is  to  be 
heard  on  the  same  day  on  which  the  order  is  made;  but 
the  cause  is  to  be  set  down  to  be  heard,  and  the  Court, 
if  it  so  thinks  fit,  may  appoint  a  special  day  for  the 
hearing  thereof. 


Defendant 
entitled  to 
appear  and 
be  heard  on 
taking  bill 
pro  confeuo. 


LXXXII.  A  Defendant  against  whom  an  order  to 
take  a  bill  pro  confesso  is  made,  is  at  liberty  to  appear  at 
the  hearing  of  the  cause ;  and  if  he  waives  all  objection 
to  the  order,  but  not  otherwise^  he  may  be  heard  to 
argue  the  case  upon  the  merits  as  stated  in  the  bill. 


Court  to  make 
such  decree 
pro  conftssif 
as  seems  just 
Decree  to  be 
absolute, 
when. 


LXXXIII.  Upon  the  hearing  of  a  cause  in  which  a 
bill  has  been  ordered  to  be  taken  pro  confesso,  such  de* 
cree  is  to  be  made  as  to  the  Court  seems  just;  and  in 
the  case  of  any  Defendant  who  has  appeared  at  the 
hearing  and  waived  all  objection  to  such  order  to  take 
the  bill  pro  confesso^  or  against  whom  the  order  has  been 

made 
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ittdeafter  appearanoe  by  himaelf  or  hb  own  solicitor,  or        1845. 
opoD  Dodoe  served  on  or  after  the  execution  of  a  writ  of    ^"^V^^ 
attachmeDt  against  him,  the  decree  is  to  be  absolute. 

LXXXIV.  In  pronouncing  the  decree^  the  Court  Court,  imon 

maji  either  upon  the  case  stated  in  the  bill,  or  upon  that  ™   ^/^^ 

case  andii  petition  presented  by  the  Plaintiff  for  the  pur-  may  order 
.  .  J  •  r  ^L     receiver  or 

poie^  as  the  cose  may  requure,  order  a  receiver  of  the  sequestration, 

real  and  personal  estate  of  the  Defendant  against  whom 

the  bill  has  been  ordered  to  be  taken  pro  confe$ao  to  be 

sppointed,  with  the  usual  directions,  or  direct  a  seques- 

trstion  of  such  real  and  personal  estate  to  be  issued,  and 

may  (if  it  appears  to  be  just)  direct  payment  to  be  made  ^^  n  T^J. 

cot  of  such  real  er  personal  estate,  of  such  sum  or  sums  ant. 

of  money,  as,  at  the  hearii^  or  any  subsequent  stage  of 

the  cause,  the  Plaintiff  i^^^ears  to  be  entitled  to :  pro- 

Tided  that  unless  the  decree  be  absolute,  such  payment 

is  not  to  be  directed  without  security  being  given  by 

the  Plaintiff  for  restiCtition,  if  the  Court  afterwards 

thinks  fit  to  order  restitutioo  to  be  made. 

LXXXV.  A  decree  founded  on   a  bill  taken  pro  Decree  pro 
corfesxo  is  to  be  passed  and  entered  as  other  decrees.        ^I^^t^d 

entered. 

LXXXVL  After  a  decree  founded  on  a  bill  taken  pro  Decree  to  be 
amfesto  has  been  passed  and  entered,  an  office  copy  ^^endantor 
thereof  is   (unless   the  Court  dispenses   with   service  hiaaolicitor; 
thereof)  to  be  served  on  the  Defendant,  against  whom 
the  order  to  take  the  bill  pro  confesaa  was  made^  or  his 
solidtor;  and  if  the  decree  be  not  absolute  under  Order  and  also,  if  de- 
LXXXIII.,  such  Defendant  or  his  solicitor  is  to  be,  at  ^tS^^^^th  a 
the  same  time,  served  with  a  notice,  to  the  effect,  that  if  notice  of  time 
such  Defendant  desires  permission  to  answer  the  Plain-  decrM. 
tiff's  bill  and  set  aside  the  decree,  application  for  that 
parpooe  must  be  made  to  the  Court  within  the  time 

specified 
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1845.        specified  in  the  notice,  or  that  such  Derendant  will  be 
^^^y^^     absolutely  excluded  from  making  any  such  application. 

Time  for  ap-  LXXXVII.  If  such  notice  as  is  mentioned  in  Order 
deem  jiift.  LXXXVL  is  to  be  served  within  the  jurisdiction  of  the 
Court,  the  time  therein  specified  for  such  application  to 
be  made  by  the  Defendant  is  to  be  three  weeks  after 
service  of  such  notice ;  but  if  such  notice  is  to  be  served 
out  of  the  jurisdiction  of  the  Court,  such  time  is  to  be 
specially  appointed  by  the  Court,  on  the  ex  parte  applica-* 
tion  of  the  Plaintifi; 

Receiver  and        LXXXVIIL  No  proceeding  is  to  be  taken,  and  no 
uTOodecrfte     receiver  appointed  under  the  decree  nof  any  sequestrator 

pro  confeuo      under  any  sequestration  issued  in  pursuance  thereof  is 
Dot  to  act  1  .        o       .  .  « ^.      .  . 

without  leave   to  take  possession  of,  or  m  any  manner  mtermeddle  with, 

of  Court  ^„y  purj  ^f  ^^  ^^^i  ^^  personal  estate  of  a  Defendant, 
and  no  other  process  is  to  issue  to  compel  performance 
of  the  decree,  without  leave  of  the  Court,  which  is  to  be 
obtained  on  motion  with  notice  served  on  such  Defendant 
or  his  solicitor,  unless  the  Court  dispenses  with  such 
service* 

Rehearing  LXXXIX.  Any  Defendant  waiving  all  objection  to 

mentj^oTcausc  ^^^  order  to  take  the  bill  pro  confessOf  and  submitting  to 

taken  pro  con-  pay  such  costs  as  the  Court  may  direct,  may,  before  en-* 

rolment  of  the  decree,  have  the  cause  reheard  upon  the 

merits  stated  in  the  bill,  the  petition  for  rehearing  being 

signed  by  counsel  as  other  petitions  for  rehearing. 

Decree  fdti  XC.  In  cases  where  a  decree  is  not  absolute  under 

SSe?"^*    Order  LXXXIIL  the  Court  may  order  the  same  to  be 

made  absolute  on  the  motion  of  the  Plaintifi^,  made, 
1.  Where  1,  After  the  expiration  of  three  weeks  from  the  ser- 

cree* within^  vicc  of  a  copy  of  the  decree  on  a  Defendant, 

jurisdiction.  where 
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where  the  decree  has  been  served  within  the        1845. 
jurisdiction.  ^^-^^V^*^ 

2.  After  the  expiration  of  the  time  limited  by  the  2.  Where 

notice  provided  for  by  Order  LXXXVL,  where  |h7jiudic^^ 
the  decree  has  been  served  without  the  jurisdic-  tion. 
tioD. 

3.  After  the  expiration  of  three  years  from  the  date  of  s.  Where  no 

the  decree,  where  a  Defendant  has  not  been  •®"^^®' 

served  with  a  copy  thereof. 
And  such  order  may  be  made  either  on  the  first  hearing  Order  ab- 
of  such  motion,  or  on  the  expiration  of  any  further  time  either  imme- 
whidi  the  Court  may,  on  the  hearing  of  such  motion,  f^^^^  ^^ 
albw  to  the  Defendant  for  presenting  a  petition  for  leave 
to  answer  the  bill. 

XCI.  Where  the  decree  is  not  absolute  under  Order  The  decree 
LXXXIII.  and  has  not  been  made  absolute  under  ^iute,Q>urt 

Order  XC,  and  a  Defendant  has  a  case  upon  merite  not  may.ontermi. 

open  enrol- 
appearing  in  the  bill,  be  may  apply  to  the  Court  by  ment,  and 

petition  stating  such  case,  and  submitting  to  such  terms  ^^'^/|^ 
with  respect  to  costs  and  otherwise  as  the  Court  may  answer  and 
think  reasonable,  for  leave  to  answer  the  bill ;  and  the  ^  ^^^' 
Court,  being  satisfied  that  such  case  is  proper  to  be  sub* 
mitted  to  the  judgment  of  the  Court,  may,  if  it  thinks 
fit,  and  upon  such  terms  as  seem  just,  vacate  the  inrol*- 
ment  (if  any)  of  the  decree,  and  permit  such  Defendant 
to  answer  the  bill ;  and  if  permission  be  given  to  such 
Defendant  to  answer  the  bill,  leave  may  be  given  to  file 
a  separate  replication  to  such  answer,  and  issue  may  be 
joined,  and  witnesses  examined,  and  such  proceedings 
had  as  if  the  decree  had  not  been  made,  and  no  pro- 
ceedings against  such  Defendant  had  been  had  in  the 
cause. 

XCIL  The  rights  and  liabilities  of  any  Plaintiff  or  Rights  and 
Befisndant  under  a  decree  made  upon  a  bill  taken  ^ro  i^^enHcree 

confessQ 
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1845.       ctmfesso  extend  to  the  representatiTes  of  any  deceased 

^*'^*^'^!^     Plaintiff  or  Defendant,  and  to  any  persons  or  person 
proconfesto         ...  ,  .  ™  .     .«•         -»^ 

to  extend  to     Claiming  under  any  person  who  was  Plaintiff  or  I>e- 

t^vnu"'  fendant  at  the  time  when  the  decree  was  pronounced  ; 
and  with  reference  to  the  altered  state  of  parties  and  any 
Court  may  ^  new  interests  acquired}  the  Court  may,  upon  motion  or 
pro^dinn.^'^  petition  served  in  such  manner,  and  supported  by  sack 
evidence  as  under  the  circumstances  of  the  case  the  Court 
deems  sufficient,  permit  any  party,  or  the  representative 
of  any  party,  to  file  such  bill  or  bills,  or  adopt  such 
proceedings  as  the  nature  and  circumstances  of  the  case 
require,  for  the  purpose  of  having  the  decree  (if  abso- 
lute) duly  executed,  or  for  the  purpose  of  having  the 
matter  of  the  decree  (if  not  absolute)  duly  considered, 
and  the  rights  of  the  parties  duly  ascertained  and  de- 
termined. 

Jmmng  iuwe*  Joining  Issue* 

Sybptgna  to  XCIIL  No  subpcma  lo  rejoin  is  hereafter  to  be  is- 

^htA  ^^  ^^ '  ^^  ^^^  ^^^  replication  is  to  be  filed  in  each  cause, 

Only  one  r&-  unless  the  Court  otherwise  orders ;  and  the  replication 

plication  to      is  to  be  in  the  form  set  forth  at  the  foot  of  this  Order,  or 
be  filed,  and  ,  i    -        i  .  <■ 

thereupon  the  &&  ^^^^  thereto  as  curcumstances  admit  and  require ;  and 

d'^^^Jd  ^      VLipon  the  filing  of  such  replication,  the  cause  is  to  be 
issue.  deemed  to  be  completely  at  issue;  and  each  Defendant 

may,  without  any  rule  or  order,  proceed  to  examine  his 
witnesses,  and  the  Plaintiff  may,  in  like  manner,  proceed 
to  examine  his  witnesses  so  soon  as  notice  of  the  repli- 
cation being  filed  has  been  duly  served  on  all  the  De- 
fendants who  have  filed  an  answer  or  plea,  or  against 
whom  a  traversing  note  has  been  filed. 

Fonn  of  Form  of  Beplication. 

replicaUon. 

<<  Between  i4.i?.        ...        Plaintiff. 

<<and 

'<  C.  JD.,  E.  Fy  G.  H^  &c  -  Defendants. 

"The 
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^  The  Plaintiff  in  this  canse  hereby  joins  issue  with  1845. 
the  Defendant  C  D/*  [all  the  Defendants  ixho  have  an-  ^"^V^*^ 
swered  orpteaded^  or  against  wham  a  traversing  note  has 
beenjlled\  **  and  will  hear  the  cause  on  bill  and  answer 
against  tlie  Defendant  E.  F"  [all  the  Defendants  against 
whom  the  came  is  to  be  heard  on  bill  and  answer^^  *^  and 
on  the  order  to  take  the  bill  as  confessed  against  the 
Ddoidant  6.  H,^  [as  the  ease  may  be"]. 

Commission  to  examine  witnesses* 
XCIV.  Commissions  to  examine  witnesses  within  the  Commission 
jarisdiction  of  the  Court  are  to  be  directed  to  two  com-  witnesses  to 
missioners  only,  and,  unless  the  Court  otherwise  orders,  ^  directed  to 
are  to  be  made  returnable  without  delay ;  and  the  com-  or  solicitors; 
missioners  are  to  be  either  barristers  or  solicitors  not 
concerned  in  the  cause,  and  each  one  of  such  two  com- 
missioners is  to  have  all  such  power  and  authority  to  ex- 
amine witnesses,  as  have  heretofore  been  vested  in  the 
acting  commissioners  named  in   the    commissions  to 
ouunine  witnesses  which  have  heretofore  been  issued ; 
but  the  commissioner  first  named  in  the  commissions  to  but  one  alone 
be  hereafter  issued  is  alone  to  act  in  the  execution  of  any 
commission,  unless  he  is,  by  illness  or  other  sufficient 
cause,  incapacitated  from  acting  therein,  in  which  case 
the  commissioner  secondly  named  is  alone  to  act  in  the 
execution  of  such  commission. 


XCV.  Immediately  after  the  replication  is  filed,  the  After  replica^ 
Hamtiff,  if  he  thinks  fit,  may  give  notice  to  all  other  Sj' ^i?^^ 

parties  entitled  to  examine  witnesses  in  the  cause,  of  his  notice  of 
-  ^      .      ^  ^  •    •       r     ^i-  .  J   commission, 

mtention  to  sue  out  a  commission  for  that  purpose ;  and 

the  Plaintiff,  if  he  gives  such  notice  within  two  days  Carriaffe  of, 

after  the  filing  of  the  replication,  or  before  any  De-  ^^  Plwntiff. 

fendant  has  given  notice  of  his  intention  to  sue  out  a 

commission,  is  to  have  the  carriage  of  the  commission. 

XCVI.  After 
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1845.  XCVI.  After  the  expiration  of  two  dajrs  rrom  the 

^^V^*^i  filing  of  the  replication,  if  the  Plaintiff  has  not  previoasly 
by^Deilndant.  g^^^^  notice  to  all  other  parties  entitled  to  examine  wit- 
nesses in  the  cause  of  his  intention  to  sue  out  a  com- 
mission for  that  purpose,  any  Defendant  may  give  notlc^e 
to  all  the  other  parties  entitled  to  examine  witnesses  in  the 
same  cause,  of  such  Defendant's  intention  to  sue  out  a 
commission  for  that  purpose ;  and  any  Defendant  so 
giving  such  notice  is  to  have  the  carriage  of  the  com- 
mission, unless  such  notice  be  given  by  more  than  one 
Defendant,  in  which  case  the  Defendant  who  first  gave 
such  notice  is  to  have  the  carriage  of  the  conunission. 


Parties  may 
agree  on  com- 
missioners. 


XCVIL  Where  the  parties  entitled  to  examine  wit- 
nesses  in  the  cause  agree  to  the  nomination  of  persons  to 
be  commissioners,  and  to  the  order  in  which  such  com- 
missioners are  to  be  named,  the  record  and  writ  clerk, 
upon  being  applied  to  for  the  purpose,  is  to  cause  a 
commission  directed  to  such  persons  to  be  sealed  and 
delivered  to  the  person  entitled  to  have  the  carriage 
thereof. 


Parties  not 
agreeing,  the 
Master  to 
select  or 
nominate 
commis. 
sioners. 


XCVIIL  If  all  the  parties  entitled  to  examine  wit- 
nesses in  the  cause  have  not,  within  four  days  after  the 
filing  of  the  replication,  agreed  to  the  nomination  of 
persons  to  be  commissioners,  any  party  entided  to  ex- 
amine witnesses  in  the  cause  may  apply  to  the  Master 
to  whom  any  former  reference  in  the  cause  has  been 
made,  or  to  the  Master  in  rotation  in  case  no  former  re- 
ference has  been  made,  for  a  warrant,  returnable  in  two 
days,  requiring  the  other  parties  to  attend  for  the  pur^ 
pose  of  having  commissioners  named ;  and  such  Master 
is  to  grant  such  warrant,  and  the  same  bein^  duly 
served,  all  parties,  on  the  return  thereof,  are  lo  propose 
commbsioners;  and  if,  among  the  persons  so  proposed^ 

there 
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there  are  two  or  more  to  whom  no  just  objectioois  made,  1845. 
the  Master  is  to  select  or  nominate  and  certify  to  be  ''^^'^^'^ 
commissioners  such  two  of  the  proposed  persons  as 
appear  to  him  most  proper  to  perform  the  duty ;  but  if 
it  appears  that  no  one  or  only  one  of  such  proposed 
persons  is  free  from  just  objection,  the  Master,  as  the 
case  may  be,  is  to  nominate  and  certify  two  proper  per- 
sons, or  to  nominate  one  proper  person  and  certify  him 
and  the  person  free  from  objection,  to  be  the  commis- 
sioners. 

XCIX.  If  any  question  arises  as  to  the  commissioner  Master  to 
who  is  to  be  first  named,  or  as  to  the  party  who  is  to  questSiw^as 
have  the  carriage  of  the  commission,  the  Master  is  to  to  the  first 
determine  such  question,  and  to  name  the  party  who  is  aioner,  and 
to  have  the  carriage  of  the  commission.  ^®  carriage, 

C.  If  any  party  entitled  to  examine  witnesses  in  a  Master  may 
cause  shall  desire  to  have  any  additional  commission  ^o^ai  com- 
or  commissions,  application  is  to  be  made  to  the  Master  mission, 
for  leave  to  sue  out  such  additional  commission  or  com- 
missions; and  upon  the  Master's  certificate  that  such 
additional  commission  or  commissions  is  or  are  proper 
to  be  issued,  the  same  may  be  sued  out  in  the  same  man- 
ner as  a  first  or  only  ^commission ;   and  in  case   the  and  questions 

.•       J  ^  *.•  ^«       al  thereon  to  be 

parties  do  not  agree,  any  question  respecting  the  com-  determined  by 

missioners  to  be  named  or  the  order  in  which  they  are  him* 

to  be  named  in  the  commission,  or  any  question  respect- 

mg  the  carriage  of  any  such  additional  commission,  is  to 

be  settled  by  the  Master  as  in  the  case  of  a  first  or  only 

commission. 

CI.  The  Master  is  to  deliver  his  certificate  of  the  Master  to 
nomination  of  the  commissioners  to  the  solicitor  of  the  tificate  of  no- 
party  who  is  to  have  the  carriaire  of  the  commission ;  mination  of 

/      1       1.  .        .  1  J  11  commis- 

and  such  soliator  is,  on  the  same  day,  or  at  the  latest  sioners  to  the 

Vol.  VIL  d  on 
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1845.  on  the  day  next  following  the  date  of  the  Master's  cer- 
^^u'^^^  ficate,  to  file  the  same,  and  is,  within  two  days  from  the 
ing  carriage  of  date  thereof,  to  take  an  office  copy  thereof  to  the  record 
noo  who  if  ^"^  ^^'^  clerk,  who  is,  on  the  same  day  or  at  the  latest  on 
to  file  the  the  day  next  following  his  receipt  of  such  office  copy,  to 
and  withiD  ^^  ^  commission  directed  to  the  persons  named  in  the 
two  days  certificate,  and  to  deliver  such  commission  to  the  soli- 

commi^on  ^^^^  '^^"^  whom  he  received  the  certificate ;  and  such 
and  within  a  solicitor  having  received  the  commission  is,  Within  one 
Utte  deliver  ^^^  ^ft®'  ^®  ^^ste  thereof,  to  deliver  the  same  to  the 
the  same  to  commissioner  therein  first  named,  if  he  be  at  the  time 
able  to  act  in  the  execution  of  the  commission,  but  if  not 
then  to  the  commissioner  secondly  named. 


the  Commiiu 

sioner. 


On  default,  cil.  If  any  solicitor  havincr  the  carriage  of  a  com- 

other  party  o                   -t5 

may  apply  for  mission  does  not,  within  six  days  afler  the  date  of  the 

newcommis-  Master's  certificate,   obtain  the  commission,  and  duly 


sion. 


deliver  the  same  to  the  commissioner  by  whom  the  same 
is  to  be  executed,  any  other  party  entided  to  examine 
witnesses  may  apply  to  the  Master  for  leave  to  take  out 
a  new  commission  directed  to  the  same  commissioners, 
and  to  have  the  carriage  of  such  commission ;  and  the 
Costs.  costs  of  such  application  are  to  be  paid  by  the  party  in 

default,  whether  the  application  succeeds  or  not. 

Form  of  Form  of  Commission. 

cm.  The  form  of  a  commission  to  be  hereafter 
issued  for  the  examination  of  witnesses  is  to  be  as  fol- 
lows, with  such  (if  any)  variations  as  the  circumstances 
of  the  case  require :  — 


«  Victoria^  &c 


«  Victoria^  &c 

"To  A. B.  and  C.  Z).,  greeting. 
"  Know  ye,  that  we>in  confidence  of  your  prudence 
'*  and  fidelity,  have  appointed  you,  and  by  these  pre- 

"  sents 
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<<  sents  do  giTe  unto  each  of  you»  foil  power  and  au-  1845. 
**  thority,  diligently  to  examine  all  witnesses  what- 
"  aoer&j  npon  certain  interrogatories  to  be  exhibited 
^  to  you  in  a  cause  wherein  E.  F.  is  Complamant  and 
"  G.  J7.  and  others  are  Defendants;  and  therefore  we 
**  command,  that  one  of  you  do,  at  certain  days  and 
"  places  to  be  appointed  for  that  purpose,  cause  the 
"  said  witnesses  to  come  before  you,  and  then  and 
*^  there  examine  each  of  them,  apart,  upon  the  said  in- 
'*  terrogatories,  either  on  their  respective  corporal 
^  oaths  first  taken  before  you  upon  the  Holy  Evan- 
**  gelists,  or  in  the  case  of  Quakers  upon  their  solemn 
^  affirmation  and  declaration,  or  in  such  other  solemn 
^  manner  as  is  or  may  be  authorised  by  law,  and  that 
*^yoa  do  take  such  their  examinations  and  reduce 
^them  into  writing  on  parchment;  and  when  you 
^  shall  have  so  taken  them,  you  are  to  send  the  same 
^  to  us  in  our  Chancety  without  delay,  wheresoever 
^  it  shall  then  be,  closed  up  and  under  your  seal, 
*^  distinctly  and  plainly  set,  together  with  the  said 
'*  interrogatories  and  this  writ.  And  we  further 
*^  command  you,  that  before  you  act  in  or  be  present 
^  at  the  swearing  or  examining  any  witness  or  wit- 
^'  nesses  you  do  take  the  oath  first  specified  in  the 
^  schedule  hereunto  annexed.  And  we  further  com- 
'*  mand,  that  all  and  every  the  clerk  or  clerks  employed 
*^  in  taking,  writing,  transcribing,  or  engrossing  the 
^  deposition  or  depositions  of  witnesses  to  be  ex* 
'*  amined  by  virtue  of  these  presents  shall,  before  he 
**  or  they  be  permitted  to  act  as  clerk  or  clerks  as 
^  aforesaid,  or  be  present  at  such  examination, 
"  severally  take  the  oath  last  specified  in  the  said 
''schedule  annexed;  and  we  also  give  to  you  full 
''  power  and  authority  to  administer  such  oath  to  such 
''  clerk  or  clerks  in  manner  aforesaid.  Witness  our^ 
d  2  «  self 
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<<  self  at  Westminster^  the  day  of 

<<  in  the  year  of  our  reign. 

«  Lanodale.** 

• 

(Endorsement) 

«  By  order  of  Court'* 

(Name  and  address  of  agent  and  solicitor  issuing  writ) 

CommiB-  CIV.  The  oath  to  be  taken  by  a  commissioner  b  to  be' 

set  forth  in  a  schedule  annexed  to  the  commission,  and 
is  to  be  in  the  form  following;  tIz. 

**  You  shall,  according  to  the  best  of  your  skill  and 
<<  knowledge,  truly,  faithfully,  and  without  partiality  to 
*^  any  or  either  of  the  parties  in  this  cause,  take  the 
<<  examinations  and  depositions  of  all  and  every  wit- 
<*  ness  and  witnesses,  produced  and  examined  by 
**  virtue  of  the  commission  hereunto  annexed,  upon 
<<  the  interrogatories  produced  and  left  with  you  \ 
**  and  you  shall  not  publish,  disclose,  or  make  known 
**  to  any  person  or  persons  whatsoever,  except  to  the 
^'  clerk  or  clerks  by  you  employed  and  sworn  to 
**  secrecy  in  the  execution  of  this  commission,  the 
<^  contents  of  all  or  any  of  the  depositions  of  the  wit- 
<*  nesses,  or  any  of  them,  to  be  taken  by  you  by  virtue 
**  of  the  said  commission,  until  publication  shall  pass 
<*  pursuant  to  some  general  or  special  order  of  the 
"  High  Court  of  Chancery. 

«  So  help  you  God.** 

And  the  said  oath  is  to  be  taken  by  the  commissioner 
who  is  to  act  in  the  execution  of  the  commission  previ- 
ously to  his  acting  therein,  before  any  master  in  ordinary 
or  before  any  master  extraordinary  of  the  Court  who  is 
not  employed  or  concerned  in  the  cause,  and  such  mas- 
ter extraordinary  is  hereby  authorised  and  required  to 
administer  such  oath. 

CV.  The 
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CV.  The  oath  to  be  taken  by  the  clerk  or  clerks        1845* 
employed  in  taking,  writing,  transcribing,  or  ingrossing  p^^TT'^T^ 
the  dqposition  or  depositions  of  witnesses  to  be  examined 
by  virtue  of  a  commission  is  to  be  set  forth  in  a  schedule 
annexed  to  the  commission,  and  is  to  be  in  the  form 
following;  viz. 

'^  You  shall  truly  and  faithfully,  and  without  par- 
^^  tiali^  to  any  or  either  of  the  parties  in  this  cause, 
**  take  and  write  down,  transcribe  and  ingross,  the 
^*  depositions  of  all  and  every  witness  and  witnesses 
^  produced  before  and  examined  by  either  of  the 
^  commissioners  named  in  the  commission  hereunto 
^  annexed,  as  far  forth  as  you  are  directed  and  em- 
"  ployed  by  the  said  commissioner  to  take,  write  down,^ 
'*  or  ingross  the  said  depositions  or  any  of  them ;  and 
I  ^  you  shall  not  publish,  disclose,  or  make  known  to 
"  any  person  or  persons  whatsoever,  the  contents  of 
^*  all  or  any  of  the  depositions  of  the  witnesses  or  any 
*'  of  them  to  be  taken,  written  down,  transcribed,  or 
<<  ingrossed  by  you^  or  whereto  you  shall  have  re- 
**  course,  or  be  any  ways  privy,  until  publication  shall 
**  pass  pursuant  to  some  general  or  special  order  of 
**  the  High  Court  of  Chancery* 

*«  So  help  you  God/' 

And  the  said  oath  is  to  be  taken  before  the  acting  com- 
missioner, by  the  clerk  or  clerks  employed  as  aforesaid, 
before  he  or  they  be  permitted  to  act  as  such  clerk  or 
derks,  or  to  be  present  at  the  examination  of  witnesses 
under  the  commission ;  and  the  commissioner  is  hereby 
authorised  and  required  to  admbister  the  said  oath  to 
SQch  clerk  or  clerks  accordingly. 

CVI.  The  commissioner  having  taken  such  oath  is,  Notice  to  be 
at  the  instance  of  any  party  entitled  to  examine  wit.  fn^a  piace*of^ 
nesses,  to  sign  and  deliver  to  such  party  a  notice  in  examination. 
d  3  writing 
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1845.  writing,  specifiying  the  time  and  place  when  and  where 
^^^V^^  he  will  proceed  to  examine  witnesses,  and  such  notice 
is  to  be  duly  served  by  the  party  who  obtains  it  opoa 
the  solicitors  of  all  the  other  parties  entitled  to  examine 
witnesses  under  the  commission,  and  in  case  any  soch 
party  has  no  solicitor,  upon  such  party,  at  least  ten  clear 
days  before  the  day  therein  named  for  proceeding  to  ex- 
amine witnesses. 

Deposidonsto  CVII.  All  depositions  of  witnesses  are  to  be  taken 
^I^Q^  ^         and  expressed  in  the  first  person  of  the  deponent. 

Commissioner  CVIII.  If  the  examination  of  witnesses  cannot  be 
diem  diem^  Completed  in  one  day,  and  the  circumstances  of  the  case 
m  hours  a  permit,  the  commissioner  is  to  proceed  de  die  in  diem^ 
during  six  hours  of  each  day  between  the  hours  of  eight 
in  the  morning  and  six  in  the  afternoon,  until  the  wit- 
He  may  ad-  nesses  for  all  parties  are  fully  examined ;  nevertheless, 
joum ;  ^j^g  commissioner  may,  if  in  his  opinion  the  circumstances 

of  the  case  require  an  adjournment,  adjourn  the  pro- 
ceedings, from  time  to  time  and  from  place  to  place,  in 
Certain  mat-     such  manner  as  he  thinks  proper ;  but  he  is  in  all  cases 
tered  on  de-     ^  enter  on  the  depositions  any  adjournment,  and,  where 
positions.         gy^ij  adjournment  is  from  place  to  place  or  otherwise 
than  de  die  in  diem^  the  cause  or  reason  of  such  adjourn- 
ment, and  he  is  also  to  enter  on  the  depositions  the 
hours  of  the  day  on  which  he  commences  and  concludes 
the  examination  of  witnesses  on  each  day,  and  the  true 
cause  of  his  not  proceeding  for  the  fiiU  time  of  six  hours 
on  each  day,  if  such  should  be  the  case. 

Depositions  to  CIX.  When  the  examination  of  witnesses  is  com- 
Bnd*^rMft."^  pleted,  the  commissioner  is  to  seal  up  the  depositions, 
mitted.  and  is  to  transmit  the  same,  sealed  up  with  the  com- 

mission, to  the  record  and  writ  clerk's  office. 

ex.  The 
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CX«  The  commissioner  is,  for  the  performance  of 
his  duty  as  such  commissioner,  entitled  to  receive  the 
following  sums  of  money ;  viz. 

For  every  day  in  which  he  is,  neces-    £  s.    d. 
sarily  and  without  any  default  of  his 
own,  detained  in  the  execution  of  the 
commission,  for  his  expenses  the  sum  of    2 

For  every  day  in  which  he  is  bon&Jide 
employed  in  the  examination  of  wit- 
nesses, the  further  sum  of 

For  every  mile  that  he  travels  directly 
from  his  place  of  residence  to  the  place 
where  he  opens  the  commission,  and 
from  place  to  place  where  the  commis- 
sion is  adjourned,  and  from. the  place 
where  he  last  acts  in  the  execution  of 
the  commissicm  to  his  place  of  residence, 
the  sum  of-  -  -  -016 


1^45. 


Fees  to  com- 
nuMioner. 


2     0 


-880 


Publication^ 


TvbRadum. 


CXI.  Publication  is  to  pass,  without  rule  or  order,  on  Publication  to 

die  expiration  of  two  months  after  the  filing  of  the  re-  ^\^  ^  ^^^^ 

plication,  unless  such  time  expires  in  the  long  vacation  ^^  ^l>c°* 
or  is  enlarged  by  order. 


CXII.  If  the  two  months  after  the  filmg  of  the  re-  Do,  where 

plication  expire  in  the  long  vacation,  publication  is  to  Si™om  ybc* 

pass  on  the  second  day  of  the  ensuing  Michaelmas  term,  tion. 
unless  the  time  is  enlarged  by  order. 


CXIII.  If  the  time  is  enlarged  by  order,  publication  Do.  where 
is  to  pass,  without  rule  or  order,  on  the  expiration  of  the  ^™eeiilaiiged, 
enlarged  time,  unless  the  enlarged  time  expires  in  the 
long  vacation,  in  which  case  publication  is  to  pass,  with- 
out rule  or  order,  on  the  second  day  of  the  ensuing 
,        d  ^  Michaelmas 
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1845.       Michaelmas  term,  unless  the  time  is  further  enlarged  by 
order. 


Defendant 
may  move  to 
dismiss,  when. 


U  IfPlaiatiir 
neglects  to 
proceed  after 
answers  suf- 
ficienty 


s.  or  to  reply 
to  plea,  ac- 
cording to 
undertoking. 


J.  or  to 
amend. 


4.  orto  set 
down  cause, 
&c« 


Dismissal. 

CXIV.  Any  Defendant  may,  upon  notice,  move  the 
Court,  that  the  bill  may  be  dismissed  with  costs  for 
want  of  prosecution,  and  the  Court  may  order  accord- 
ingly, 

1.  If  the  Plaintiff,  having  obtained  no  order  to  en- 

large the  time,  does  not  obtain  and  serve  an 
order  for  leave  to  amend  the  bill,  or  does  not 
file  the  replication,  or  set  down  the  cause  to  be 
heard  on  bill  and  answer,  within  four  weeks 
after  the  answer,  or  the  last  of  the  answers,  is 
found  or  deemed  to  be  sufficient,  or  after  the 
filing  of  a  traversing  note ;  or 

2.  If  the  Plaintiff,  having  undertaken  to  reply  to  a 

plea  to  the  whole  bill,  does  not  file  his  replica- 
tion within  four  weeks  after  the  date  of  his  un- 
dertaking; or 

S.  If  the  Plaintiff,  having  obtained  no  order  to  en- 
large the  time,  does  not  amend  the  bill  within 
fourteen  days  after  the  date  of  the  order  for 
leave  to  amend ;  or 

4.  If  the  Plaintiff,  having  obtained  no  order  to  en« 
large  the  time,  does  not  set  down  the  cause  to 
be  heard,  and  obtain  and  serve  a  subpoena  to  hear 
judgment  within  four  weeks  after  publication  ha^ 


Dismissal  for 
want,4kc., 
where  no 
answer  re- 
quired to 
amendments, 
and  Plaintiff 
neglects  to 
reply:  — 


CXV.  Where  the  Plaintiff  has,  after  answer,  amended 
his  bill  without  requiring  an  answer  to  the  amendments, 
any  Defendant  may,  upon  notice,  move  to  dismiss  the 
bill  with  costs  for  want  of  prosecution,  if  the  Plaintiff^ 
having  obtained  no  order  to  enlarge  the  time,  does  not 

file 


I 


ORDERS  IN  CHANCERY.  Ixvii 

file  the  replication,  or  set  down  the  cause  to  be  heard       1845* 
on  bill  and  answer,  within  the  times  following ;  viz.  ^"^V*^ 

1.  Within  fourteen  days  after  service  of  notice  of  the  i.  Where  De- 

amendment  of  the  bill,  in  cases  where  the  De-  ^t^'desireto 
fendant  does  not  desire  to  answer  the  amend-  answer. 
ments. 

2.  Within  fourteen  days  afler  the  Master's  refusal  to  3.  Where  fur- 

allow  further  time,  in  cases  where  the  Defendant,  an»wer"rc-'^ 
desiring  to  answer,  has  not  put  in  his  answer  fused, 
within  eight  days  after  the  service  of  notice  of 
the  amendment  of  the  bill,  and  the  Master  has 
refused  to  allow  further  time. 

3.  Within  fourteen  days  after  the  filing  of  the  answer,  3.  Where 

in  cases  where  the  Defendant  has  put  in  an  awwered."^ 

answer  to  the  amendment,  unless  the  Plaintiff 

has,  within  such  fourteen  days,  obtained  from  the 

Court  a  special  order  for  leave  to  re-amend  the 

bUI. 


CXVI.  If,  after  publication  passed,  the  Plaintiff  ne-  After  publica*' 
gleets  to  set  down  the  cause  to  be  heard,  any  Defendant,  ani^  on  Phb- 
after  the  expiration  of  four  weeks,  may  set  the  same  tiff's  default, 
down  at  his  own  request,  instead  of  proceeding  to  dis*  ^^H^Sic!^^^ 
miss  the  bill  for  want  of  prosecution,  and  may  obtain  a 
oipcena  to  hear  judgment,  and  serve  the  same  on  the 
Plaintiff. 


CXVIL  If  the  Plaintiff,  after  the  cause  is  set  down  Dismissal  by 
to  be  beard,  causes  the  bill  to  be  dismissed  on  his  own  ^^^^^t^^^^^ 
application,  or  if  the  cause  is  called  on  to  be  heard  in  down,  or  upon 
Court  and  the  Plaintiff  makes  default,  and  by  reason  default  in  ap- 
thereoC  the  bill  is  dismissed,  then  and  in  such  case,  such  pean°R>  to  be 
dismissal  is,  unless  the  Court  otherwise  'orders,  to  be  dismissal  on 
equivalent  to  a  dismissal  on  the  merits,  and  may  be  '*^®  ments. 
pleaded  in  bar  to  another  suit  for  the  same  matter. 

CXVIII. 
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Defendant  not 
to  move  to 
difmiM  till 
time  to  amend 
has  expired. 


CXVIII.  A  Defendant  is  not  to  be  at  liberty  to  move 
to  dismiss  a  bill  for  want  of  prosecution,  until  after  the 
expiration  of  the  time  within  which  a  Plaintiff  may  ob- 
tain an  order  to  amend  sudi  bilL 

Conditional  Order. 
ConditioQal  CXIX.  In  all  cases  where  any  person  or  party,  having 

compl^^with  ^^l^^'"^  fr*^"*  ^^^  Court  or  from  a  Master  any  order 
considered  as  upon  condition,  does  not  perform  or  comply  with  such 
^  ^  ^^  •  condition,  he  is  to  be  considered  to  have  waived  or 
abandoned  such  order  so  far  as  the  same  is  beneficial  to 
himself,  and  any  other  party  or  person  interested  in  the 
matter  may,  on  breach  or  non-performance  of  the  con- 
dition, take  either  such  proceedings  as  the  order  may 
in  such  case  warrant,  or  such  proceedings  as  might  have 
been  taken  if  no  such  order  had  been  made,  unless  the 
Court  orders  to  the  contrary. 


Costs  to  be 
allowed  on 
tiixadon 
between  party 
and  party. 

Service  of 
certain  pro- 
ceedings. 

Conferences. 


Settling 
pleadings  and 
petitions. 


Consultations. 

Attendance  of 
counsel  in 
Master's 
office,  on 
pleadings  or 
title. 

Procuring 
evidence. 


Cosis. 

CXX.  Where  costs  are  to  be  taxed  as  between  party 
and  party,  the  taxing  Master  may  allow  to  the  party 
entitled  to  receive  such  costs  all  such  just  and  reasonable 
expenses  as  appear  to  have  been  properly  incurred  in 

The  service  and  execuUon  of  writs,  and  the  ser- 
vice of  orders,  notices,  petitions,  and  warrants. 
Advising  with  counsel  on  the  pleadings,  evuience 

and  other  proceedings  in  the  cause. 
Procuring  counsel  to  settle  and  sign  pleadings, 
and  such  petitions  as  may  appear  to  have  been 
proper  to  be  settled  by  counsel. 
Procuring  consultations  of  counsel, 
Procuring  the  attendance  of  counsel  in  the  Mas- 
ter's offices  upon  questions  relating  to  plead- 
ings or  title. 
Procuring  evidence  by  deposition  or  aflUavit, 
and  the  attendance  of  witnesses, 

and 
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and  1845. 

Supplyinfr  counsel  with  copies  of  or  extracts  J'^^^'T^ 
z,^  "^    °  ,  Copies  of 

from  necessary  documents.  documenti  for 

cooniel. 

But  in  allowing  such  costs,  the  taxing  Master  is  not  Rule  to  guide 

to  allow  to  such  party  any  costs  which  dp  not  appear  to  Muten"^ 

have  been  necessary  or  proper  for  the  attainment  of  thereon. 

jnstioe^  or  for  defending  his  rights,  or  which  appear  to 

have  been  incurred  through  over  caution,  negligence, 

csr  mistake,  or  merely  at  the  desire  of  the  party. 

CXXL  The  costs  of  such  copies  of  pleadings  and  SamecosUof 
proceedings  as  have  heretofore  been  allowed  in  the  tax-  allowed  m 
ation  of  costs  between  party  and  party  in  country  causes,  ^^  causes 
are,  hereafter,  to  be  allowed  in  the  taxation  of  costs  be-  causes, 
tween  party  and  party  in  town  causes. 

CXXII.  If  upon  the  hearing  of  any  cause,  petition.  Court  may 
*  or  motion,  the  Court  is  of  opinion  that  any  pleading,  pJrt^pSid. 
petition,  or  affidavit  which  has  not  been  referred  for  logs  improper, 
impertinence,  of  any  part  of  any  such  pleading,  petition,  swy  Ick^S^ 
or  affidavit,  is  improper  or  of  unnecessary  length,  the  ^% '' *|^  ^« 
Court  may  either  declare  such  pleading,  petition,  or  to  distinguish, 
affidavit,  or  any  part  thereof,  to  be  improper  or  of  un- 
necessary length,  or  may  direct  the  taxing  master  to 
look  into  such  pleading,  petition,  or  affidavit,  and  dis- 
tinguish what  parts  or  part  thereof  are  or  is  improper 
or  of  unnecessary  length,  and  may  direct  the  taxing 
master  to  ascertain  the  costs  occasioned  to  any  party  by 
such  parts  or  part  thereof  as,  in  the  one  case,  may  have 
been  declared  to  be,  and  in  the  other  case  may  have 
been  distinguished  as  being,  improper,  or  of  unnecessary  As  to  the 
length,  and  may  make  such  order  as  is  just  for  the  pay-  ^^'      ^'^ ' 
ment,  set-ofF,  or  other  allowance  of  such  costs. 

CXXIII.  Upon  interlocutory  applications,  where  the  Upon  inter- 
Court  deems  it  proper  to  award  costs  to  either  party,  g^'ji^on 

the 
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1845.       the  Court  may,  by  the  order,  direct  payment  of  a  sum  in 

^^^■^^V^*     cross  in  lieu  of  taxed  costs,  and  direct  by  and  to  whom 
Court  may        »  •    .    i.        •  j 

award  tum  in   8uch  sum  m  gross  IS  to  be  paid. 
gross  for  costs. 

Taxing  Mas-        CXXI V.  In  cases  where  a  bill  or  petition  is  dismissed 
^cmtswkh-  ^'^^^  costs,  or  a  motion  is  refused  with  costs,  or  any 

out  any  order  costs  are  by  any  ireneral  or  special  order  ordered  or 
of  reference,       .  i         i  .  i      ,  .       mr  « 

in  certain         decreed  to  be  paid,  the  taxing  Master  may  tax  such 

cases,  costs  without  any  order  referring  the  same  for  taxation, 

unless  the  Court,  upon  the  application  of  the  party  al-' 

leging  himself  to  be  aggrieved,  prohibits  the  taxation  of 

which  are  to     such  costs ;  and  the  costs  to  be  certified  by  the  taxing 

byTi^^iL  ^  Master  are  to  be  recovered  by  subpama. 

Costs  of  cross       CXXV.  The  costs  of  a  bill  of  discovery  filed  by  any 
covery.  Defendant  to  a  bill'  for  relief  are  to  be  costs  in  the 

original  cause,  unless  the  Court  otherwise  orders. 

Affidavits. 

Affidavits  to         CXXVI.  All  affidavits  are  to  be  taken  and  expressed 
in  the  first  person  of  the  depooenL 


be  in  the  first 
person 


Copies  of  affi-  CXXVII.  All  copies  of  affidavits  are  to  be  ready  ibr 
raidy  in  forty-  delivery  within  forty-eight  hours  after  the  same  are  be- 
eight  hours.       spoke. 

Costs  of  affi-  CXXVIII.  Any  solicitor,  party,  or  person  filing  an 
pressed  hi  first  affidavit  not  taken  and  expressed  in  the  first  person  of 

person  to  be  •  thg  deponent  is  not  to  be  allowed  the  costs  of  preparing 
disallowed-  ^  ^.V  •«•■«..  .        ^ 

and  filmg  such  affidavit  m  any  taxation  of  costs. 
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1845. 
Fomu  qfSuipona.  v^"-^ 

Iw— To  appear  and  answer,  or  to  appear  only,  when  the  writ  is  to  be  Subpena  to 

aenred  on  a  Defendant  [or  Defendants]  within  the  jurisdiction,     appear,  or  to 

appear  and 
Fidoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  aMwer. 

Btilam  and  Irelmui  Qaeen,  Defender  of  the  Faith, 

To  greetmg, 

We  oonunand  you  [and  every  of  you,  where  more  than  one  De^ 

fsmimt£^  that  within  eight  days  after  the  service  of  this  writ  on  you, 

excfaisive  of  the  day  of  such  service,  laying  all  other  matters  and 

e^cuaes  aside,  you  do  cause  an  appearance  to  be  entered  for  you  in 

our  High  Court  of  Chancery  to  a  bill,  \or^  at  the  case  may  be,  an  in- 

lbrmation»  or  amended  biU,  or  informadon,  bill  of  revivor,  bill  of 

retivoc  and  supplement,  or  supplemental  bill,]  filed  against  you  by 

[and  others,  or  another],  and  that  you  do  answer 

concemmg  such  things  as  shall  then  and  there  be  alleged  against 

yoo,  and  observe  what  our  said  Court  shall  direct  in  this  behalf, 

upon  pain  of  an  attachment  issuing  against  your  person,  and  such 

other  process  of  contempt  as  our  said  Court  shall  award. 

Witness  onrself  at  Westminister  the  day  of 

in  the  year  of  our  reign. 

Devon. 

[ThefuUowiftg  Memorandum  to  he  placed  at  the  foot.] 
Appearances  are  to  be  entered  at  the  record  and  writ  clerk's 
office  in  Chancery  Lane,  London  /  and  if  you  do  not  cause 
your  appearance  to  be  entered  within  the  tone  limited  by  the 
above  writ,  the  Plaintiff  will  be  at  liberty  to  enter  an  appear- 
ance for  you  at  your  expense,  and  you  will  be  subject  to  an 
attachment  against  your  person,  and  such  other  process  as 
the  Court  shall  award,  and  to  such  order  or  decree  being 
made  against  you  as  the  Court  shall  think  just,  upon-  the 
Plaintiff's  own  showing. 


j?.— To  appear  and  answer  when  the  writ  b,  by  leave  of  the  Court,  Stibpeena  to 

to  be  served  on  a  Defendant  [or  Defendants]  out  of  the  juris-  >PP^'  >"<^ 

diction.  *  answer  where 

served  out  of 

Victoria,  Ac.  the  jurisdic- 

To,&c.  *»«*"• 
We  command  you  [and  every  of  you,  where  more  than  one  De- 
fendantl  that  within  [insert  the  Ume  directed  by,  the  order  gkmg  leave 

to 
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1845»  to  serve  the  writ  out  of  the  juriMdktum]  after  the  sendee  of  this  writ 
on  you,  exclusive  of  the  day  of  such  service,  laying  all  other  matters 
and  excuses  aside,  you  do  cause  an  appearance  to  be  entered  for 
you  in  our  High  Court  of  Chancery  to  a  bill  [or,  <i«  M^  ctue  may  b^^ 
4*^]  filed  agunst  you  by  [and  others,  or  another] 

and  that  within  ^ntert  the  time  durected  by  the  same  order]  you  do 
put  in  your  answer  to  the  same  Mil  [or,  as  the  ease  may  be,  ^e,],  and 
that  you  do  answer  concerning  such  things  as  shall  then  and  there 
be  alleged  against  you,  and  obeerve  what  our  said  Court  shall  direct 
in  this  bdbal^  upon  pain  of  such  process  as  our  said  Court  diall 
award* 

Dbton. 

I7%e  following  Memorandum  to  be  placed  at  the  foot,] 
Appearances  are  to  be  entered  at  the  record  and  writ  clerk's 
office  in  Chancery  Lane,  London  ;  and  if  you  do  not  cause 
your  appearance  to  be  entered  within  the  time  limited  by  the 
above  writ,  the  Plaintiff  will  be  at  liberty  to  enter  an  appear- 
ance for  you  at  your  expense,  and  if  you  do  not  plead,  an- 
swer, or  demur  to  the  bill,  &c.  within  the  time  limited  by  the 
above  writ,  you  will  be  subject  to  such  process  as  the  Court 
shall  award,  and  to  such  order  or  decree  being  made  against 
you  as  the  Court  shall  think  just,  upon  the  Plaintiff's  own 
showing. 


Subpcma  to       3, — Subpoena  to  appear,  when  the  writ  is,  by  leave  of  the  Court,  to 
^P^9  ^^^^  be  served  on  a  Defendant  [or  Defendanto]  out  of  the  juris- 

out  of  juris-  ^^^^ 

diction.  Vidoria,  &c 

To,  &c. 
We  command  you  [and  every  of  you,  where  more  than  one  Db- 
fendani],  that  within  [insert  the  time  directed  by  the  order  giving  leave 
to  serve  the  writ  out  rf  the  jurisdiction]  after  the  service  of  this  \mt  on 
youy  exdunve  of  the  day  of  such  service,  laying  all  other  matters  and 
excuses  aside,  you  do  cause  an  appearance  to  be  entered  for  you  in 
our  High  Court  of  Chancery  to  a  bill  [or,  as  the  case  may  be,  ^c] 
filed  against  you  by  [and  others,  or  another] ;  and  that 

you  do  answer  concerning  such  things  as  shall  then  and  there  be 
alleged  against  you,  and  observe  what  our  said  Court  shall  direct  in 

this 
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dut  behalf  upoo  {mui  of  sudi  process  as  our  siud  Court  shall         I845. 
award. 
Witness,  &c. 

Dbyon. 

[TkefoUowittg  Memorandum  to  be  placed  at  thefiot.] 
Appearances  are  to  be  entered  at  the  record  and  writ  clerk's 
office,  in  Chancery  Lane,  London  ;  and  if  you  do  not  cause 
your  appearance  to  be  entered  within  the  time  limited  by  the 
above  writ,  the  Plaindff  will  be  at  liberty  to  enter  an  appear- 
ance for  you  at  your  expense^  and  you  will  be  subject  to  such 
process  as  the  Court  shall  award,  and  to  such  order  or  de- 
cree bdng  made  against  you,  as  the  Court  shall  think  just 
upon  the  Plaintiff's  own  showing. 


4.  —  Subpoena  to  hear  Judgment.  Svbptena  to 

ment. 
To  greeting. 

We  oomiiiaod  you  [and  every  of  you]  that  you  appear  before  our 
Lord  II%h  Chancellor  [or  before^  his  Lordship  or  Honour  the  Ma^ 
terof  the  RoUs,  or  ^  cause  may  he  Met  down]  on  the  day  of 

next,  or  whenever  thereafter  a  certain  cause  now 
depeading  in  our  High  Court  of  Chancery  wherein  A,  B,  [and  others, 
or  soother,  are  or]  is  Plaintiff  [or  Plaintifib],  and  C.  D,  [and  others, 
or  aaocfaer,  are  or]  is  Defendant  [or  Defendants],  shall  come  on  for 
hesrbg,  then  and  there  to  receive  and  abide  by  such  judgment  and 
decree  as  shall  then  or  thereafter  be  made  and  pronounced,  upon 
psh  of  judgment  being  pronounced  against  you  by  default. 

Witness,  &c. 

Devon. 


5. — Subpoena  ibr  Costs.  Suipana  for 

rtdoria^Scc.  ^"^^ 

To  greeting. 

We  coBunand  you  [and  every  of  you]  that  you  pay  or  cause  to  be 

pnd,  immediat^y  after  the  service  of  this  writ,  to  or  the 

besrer  of  these  presents,!.  costs  [in  a  cause  wherein 

A.  B.  [and  others,  or  ao6ther»aie  or'}  is  Pbdntiff  [or  Plaintiffi],  and 

CD. 
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C  D.  [and  others,  or  another,  are  or]  is  Defendant  [or  Defendants^ 
or  in  the  matter  of  OMthe  cate  wuty  be,]  by  our  Court 

of  Chancery  adjudged  to  be  pud  by  you  the  said  under 

pain  of  an  attachment  issuing  against  your  person,  and  such  process 
for  contempt  as  the  Court  shall  award  in  defeult  of  sudi  payment. 
Witness^  &c. 

Dbton. 


Stihpoena  to 
testify  vivd 
voce,  and 
before  the 
Master. 


C. — Subpoena  to  testify  Ti?a  voce  in  Court,  or  to  testify  before 

the  Master. 
Victoria,  &c. 

To  greeting. 

We  command  you  [and  every  of  you]  that,  laying  all  other  mat- 
ters aside,  and  notwithstanding  any  excuse,  you  personally  be  and 
appear  before  our  Lord  High  Chancellor  [or  before  his  Lordship  or 
Honour  the  Master  of  the  Rolls,  or  before  Mr.  one 

of  the  Masters  of  our  High  Court  of  Chancery,  or  before  E,  F,  or 
G.  H.,  Commissioners  named  in  a  Commission  issued  to  them  for 
that  purpose],  at  such  time  and  place  as  the  bearer  thereof  shall  by 
notice  in  writing  appoint,  to  testify  the  truth  according  to  your 
knowledge  in  a  certain  suit  now  depending  in  our  £Ugh  Court  of 
Chancery,  wherein  A.  B,  [and  others,  or  another,  are  or]  is  Plaintiff 
[or  Plaintifls],  and  C  D,  [and  others  or  another,  are  or]  is  Defendant 
[or  Defendants],  on  the  part  of  the  [in  ctue  of 

subpcma  duces  tecum,  add,  and  that  you  then  and  there  bring  with 
you  and  produce,  &c.]    And  hereof  fail  at  your  peril. 

Witness,  &c. 

Devon.. 


Subpoma  ad 
test,  and  duces 
tecum. 


7.  —  Subpcena  ad  test,  and  Subpoena  duces  tecum. 
Victoria,  &c. 

To  greeting. 

We  command  you  [and  every  of  you]  that,  laying  all  other  matters 
aside,  and  notwithstanding  any  excuse,  you  personally  be  and  appear 
before  Mr.  one  of  the  examiners  of  witnesses  in  our 

High  Court  of  Chancery,  at  his  office  in  Hoils  Vardy  Chancery  Lane, 
London,  at  such  times  as  the  bearer  hereof  shall  by  notice  in  writing 
appoint,  [or  before  E.F.  or  G^H,  Commissioners  appointed  for  the 

examination 
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I  of  vitDflMes  in  our  Chancery,  at  such  times  and  places  1 845. 
as  dw  bearer  hereof  shall  by  notice  in  writing  appoint,]  to  testify 
the  tntth  aocording  to  your  knowl^  in  a  certain  cause  depending 
hi  oar  said  Court  of  Chancery,  wfaerem  A.  B,  [and  others,  or  another, 
sre  «r]  is  Plaintiff  [or  Plaintiff],  and  C.  !>•  [and  others,  or  another, 
are  or]  18  Defendant  [or  Defendants],  on  the  part  of  the 
[■  eoBe f^mAp€gnadMon tecumf  add,  and  that  you  then  and  there 
br^g  with  yoa  and  produce.  Sec]  And  hereof  fell  not  at  your  peril. 
Witiie8B,&c. 

Detox. 

LtnohursTi  C. 

Lakodale,  M.  R. 

Lancelot  Shadwell,  V.  C.  E. 

James  Wioram,  V.  C 
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ARGUED  AND  DETERMINED  jg^j^ 

IN 

THE  ROLLS  COURT. 


The  Marquis  of  HERTFORD  v.  Lord  LOWTHER,      i««^  »«• 
(Countess  Zichys  Case.) 

"DY  a  codicil  to  his  will,  dated  the  Sd  of  May  1827,  the  Generally, 

^^  late  Marquis  of  Hertford  bequeathed  as  follows :  —  jo  notpMs 

by  a  bequest 
of  **  goods  and 
^  I  give  and  bequeath  to  Charlotte  Leopoldina,  now  chattels,"  in  a 

Countess  Emanuel  de  Zichy,  over  all  other  bequests  and  f^^JIJ*^" 
l^acies,  all  the  goods  and  chattels^  plate^  linen^  money  at      Beouest  of 
&e  hankers  or  stock  in  the  Monte  de  Milano^  linen,  horses,  „  *j  chattels, ' 
carriagesj  SfC*,  I  may  die  possessed  of  at  Milan,  or  in  plate,  linen, 
Lombardy,  on  condition  she  gives  SOOO/.  sterling  to  the  bankers,  or 
Cssa  d'Assicurazione,  to  make,  an  annuity  for  the  life  of  *J2^^  ^^}^^ 

JnOHic  de 

Angelica  Felicite  Borel,  (late  of  Milan^  No.  1246.  Con-  MUano,  linen, 

trada  di  Monte,  and  of  No.  S.'^Rue  Provence  at  Paris,)  horses,  car- 
'  ^'  nages,  ace.  I 

•and  may  die  pos- 
sessed of  at 
MJ*  Hdd,  not  to  pass  PoMtk  certificates  and  KeapoRian  bordereaux  (being  govern- 
ment obligations),  there  situate,  entitling  the  bearers  to  receive  the  interest  and 
capital  at  a  future  time.  Held  also,  that  such  securities  could  not  be  considered  as 
DMmey  or  cash ;  and,  sdly,  that  not  having  their  locality  at  M^  they  did  not  pass 
nader  the  words  et  catera  at  Jkf . 

Vol  VII.  B 
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and  that  her  husband  gives  her  power  to  hold  this  as 
her  own  separate  property.     A  codicil" 

The  testator,  at  the  time  of  his  death,  was  the  owner 
of  property  at  Milan  of  various  descriptions  and  of  con- 
siderable value,  the  particulars  of  which  the  Master  set 
forth  in  a  schedule  to  his  report,  and  amongst  them  he 
included  the  following  particulars :  — 

600  Polish  certificates  A,  of  SOO  florins  each,  with  5 
per  cent,  interest,  payable  1st  January  and  1st  July;  in 
total,  180,000  florins. 

1259  Polish  certificates  B,  of  200  florins  each,  with- 
out interest;  in  total,  251,800  florins. 

Four  certificates  of  the  Vienna  loan,  to  be  reimbursed 
^91  January  1848,  of  870  florms  each;  in  total  1480 
florins. 

Seventeen  certificates  of  the  Vienna  loan,  1681,  of 
500  florins  each,  nominal  capital,  without  interest;  in 
total,  8500  florins. 

Eight  bordereaux,  each  bearing  10  coupons  of  ax 
months'  interest  of  12  ducats  and  50  grains,  relative  to 
the  VfeapoUtan  state  obligations. 

The  Master  found  that,  together  with  other  proper^ 
of  various  kinds,  these  certificates  and  bordereaux  passed 
to  the  Countess  Zichy^  by  the  codicil  of  the  8d  day  of 
May  1827. 

The  Plaintiff  took  exceptions  to  this  report^  which 
now  came  on  for  argument 


The 
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The  precise  nature  of  the  certificates  and  bordereaux 
did  not  appear  upon  the  report ;  but  the  Master  had 
treated  them  as  negotiable  8ecuriti^$  which  passed  by 
delivery.  Previous  to  judgment  being  delivered,  authen- 
ticated translations  were  obtained,  from  which  the  Court 
considered  that  they  <<  constituted  the  bearers  the  per- 
sons entitled  to  receive,  at  future  times,  the  interest  and 
capital  to  which  the  instruments  respectively  were  the 
evidence  of  title." 


1848. 


The 

Marquis  of 

HsmTFORD 

Lord 

LOWTSBR. 


Mr.  Kinderdy  and  Mr.  Sehombergy  in  support  of  the 
ezcepdons.  The  certificates  and  bordereaux  do  not 
pass  by  the  codicil.  There  are  two  rules  of  construe- 
tioo  which  determine  this  question.  First,  where  there 
is  a  gift  of  certain  enumerated  descriptions  of  personal 
proper^,  followed  by  general  words,  as  **  all  other 
goods  and  chattels,'*  the  operation  of  the  latter  words 
is  limited  to  things  ejtadem  generis^  as  those  enumerated, 
and  they  will  not  be  extended  to  the  general  personal 
estate.  Thus,  in  Traffbrd  v.  Berrige  (a),  money  was  held 
not  to  pass  by  the  words  **  all  goods,  chattels,  household 
stuff,  furniture,  and  other  things  **  in  the  testator's  house; 
the  reasoD  given  is  this :— <<  for  by  the  words  other  things^ 
shall  be  intended  things  of  the  like  nature  and  species 
with  those  before  mentioned."  The  general  rule  was 
admitted  in  Hotham  v.  Sutton,  (b)  So  in  Timeooell  v. 
Perkins  {c)  it  was  held  that  a  devise  of  plate,  jewels, 
linen,  household  goods,  and  coach  and  horses,  will  be 
confined  to  things  of  the  same  nature;  and  that  gold- 
smiths' notes  and  bank  bills  do  not  pass  by  those 
words,  {d) 


These  certificates,  therefore,  not  being  in  the  nature  of 
^  goods,  chattels,  ftc."  will  not  pass  under  this  bequest. 

Secondly, 
(a)  1  Bq.  Ca.  Ab.  SOI.  {d)  See  SwUtm  v.  Sharp,  1 

{h)  15  Vet.  326.  Ruu.  146. 

(c)  9  Alk.  103L 
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The 
Marquis  of 
Hertford 

V. 

Lord 

LoWTBBR« 


Secondly,  where  there  is  a  gift  of  personal  property 
in  a  given  locality,  ckoses  in  action,  which  have  no 
locality,  will  not  pass,  although  the  securities  may  be 
there  situate :  the  only  exception  is,  that  of  Bank  of 
England  notes,  which  are  considered  rooAey.  In  Chap^ 
man  v.  Hart  {a)  there  was  a  gift  of  all  the  testator's 
<' goods  and  chattels  in  his  house  and  on  board  the 
Warwick^  (a  man-of-war).  Lord  Hardmcke  said, 
*'*  Undoubtedly  no  goods  and  chattels  in  the  house  cao 
pass  but  such  as  were  properly  in  possession,  not  ckoses 
in  action,  except  Bank  notes,  which  the  Court  con- 
siders as  cash ;  for  these  words  may  certainly  extend 
farther  than  to  bare  furniture :  and  if  any  ready  money 
in  the  house  (if  not  an  extraordinary  sum,  and  just  re- 
ceived) that  would  pass.  In  the  Countess  of  Ayles^ 
btin/s  Case  (b)  I  was  of  opinion,  that  by  devise  of  all 
things  in  a*  house,  money  and  bank  notes  passed  to 
the  testator's  wife,  and  that  the  testator  meant  to  con- 
sider the  notes  as  cash:  but  bonds  do  not  pass,  not 
admitting  of  a  locality,  except  as  to  the  probate  of 
wills,"  &c. 


In  Green  v.  Skftnonds  (c)  B.  bequeathed  to  C  all  his 
goods,  &c.  in  his  study,  except  his  books  and  writings. 
•He  gave  to  Z).  all*  his  books  at  his  chambers  in  the 
Temple.  At  the  testator's  death,  there  were  in  his 
study  a  considerable  sum  of  ready  money,  securities 
for  money  and  plate ;  but  he  had  removed  the  books 
into  the  country.  One  of  the  questions  was,  whether 
C  should  take  the  money,  securities,  &c.  which  were  in 
the  study,  or  the  furniture  only.  And  the  Lord  Chan- 
cellor held,  the  money  and  plate  to  pass,  but  not  the 
securities  for  money,  as  they  were  ckoses  in  action. 


In 


(a)  1  Ves,  sen.  fi71.    And  see 
BelCs  Supfdemen^,  146. 


(b)  Ami,  68. 

(c)  iBro.CC.  lS9.n. 
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In  Moore  ▼.  Moore  (a)  Lord  ThurUm  held  that,  under 
a  bequest  of  «  all  in  St^ffiMc  to  IL  M,"  a  bond,  which 
happened  to  be  at  the  testator's  house  in  SuffbUc^  did 
not  pass.  And  in  Brooke  v.  Turner  (i),  under  a  be- 
qoest,  of  *^  all  the  property  over  which  the  testatrix  had 
a  disposing  power  in  and  about  her  dwelling-house/'  was 
held  to  pass  Bank  of  England  notes,  but  not  country 
bank  notes,  or  promissory  notes*  A  bequest  of  ^'  all 
my  property,  of  whatever  nature,  &c.  in  Duke  Street^ 
except  a  bond  of  F.  M.,"  was  held  not  to  pass  a  bond 
from  G.  C.  ;  Fleming  v.  Brook,  (c) 
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Mr.  G.  Turner  and  Mr.  Tripp^  contrd.  This  is  purely 
a  question  of  intention.  The  words  **  goods,  chattels, 
ftc,**  are  quite  sufficient  to  carry  the  property  in  ques- 
tion, and  there  is  no  intention  by  the  specific  description 
of  particular  property  to  limit  the  operation  of  these 
general  words.  The  particular  enumeration  of  pro- 
perty was  introduced,  not  for  the  purpose  of  diminishing 
the  extent  of  gift,  but  from  an  anxiety  that  the  legatee 
should  take  all  property  whatever  at  Milan  ;  the  words 
et  cetera  extend  the  gift  to  every  species  of  property  at 
that  place. 


The  bequest  b  not  confined  to  things  ejusdem  ge- 
neris.  In  Kendall  v.  Kendall  {d)  it  was  held,  that  a  bequest 
of  ^  all  monies,  goods,  chattels,  clothing,  &c.,  the  tes- 
tator's property  which  might  remain  after  paying  his 
funeral  charges  and  debts,"  will  pass  the  testator's  in- 
terest in  stock  and  money.  And  in  Arnold  v.  Arnold  {e) 
a  bequest  of  **  my  wines  and  property  in  England"  was 
held  to  pass  the  testator's  property  in  England  of  every 

description. 


(«)  I  B,C.C.  J27. 

(b)  7 l^m<mi,61l. 

(c)  1  Sdk.  4-  Lef.  SIS.    And 
see  Collier  v.  Squire^  3  Mums.  467. 


Id)  4  Rut*.  360, 

(e)  2  Myl.  4-  jr.  365. 
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description,  including  money  in  tbe  funds  and  at  his 
bankers,  debts,  and  arrears  of  pension,  and  that  it  was 
not  confined  to  property  gusdem  generis  with  wines; 
and  in  Parker  v.  Mordant  (a)  a  bahmce  at  the  bankers 
was  held  to  pass  under  the  words  **  ready  money.** 
Supposing,  however,  the  operation  of  the  general  words 
to  be  limited  to  property  ejusdem  generis^  then  these 
certificates  are  of  the  same  nature  as  the  "money  at  the 
bankers,  and  stock  in  the  MofUe  de  MilanoJ* 


Secondly,  the  certificates,  which  of  themselves  give  a 
title  to  the  holder,  have  a  locality;  the  legatee  is  en* 
titled  to  those  certificates,  and  having  rightful  possession 
of  those  documents,  she  will  become  entitled  to  the  money 
payable  on  them.  Here  the  legatee  has  a  condition  im* 
posed  on  her  of  paying  S0002>,  and  it  does  not  Appear 
whether  the  other  property  given  by  this  codicil  will  be 
sufficient  for  that  purpose;  this  therefore  u  a  strong 
reason  for  extending  the  operation  of  the  words  of  gift, 
if  that  be  necessary,  {b) 

Mr.  Kinderdetf  in  reply. 

The  Master  of  the  Rolls  reserved  his  judgment. 


Dec.  M,  The  Master  of  the  Rolls. 

After  tbe  arguments  were  concluded,  I  was  requested 
to  suspend  my  judgment,  until  the  parties  had  obtained 
authenticated  translations  of  the  instruments  in  question. 

Such  translations  have  since  been  supplied  to  me; 
the  documents  appear  to  me  to  be  evidences  of  ob- 
ligations 


(a)  1  r  4*  C.  (C  C.)  S90.,  and 
1  Phillips,  S66. 


(b)  See  the  cases,  SjarMomm 
WUls,  171. 
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li^tioDS  entered  into  by  the  governments  established 
in  Poland^  Jmhria^  and  NqpUs  respectively ;  and  they 
appear  to  be  so  expressed,  as  to  constitute  the  bearers 
die  persoos  entided  to  receive,  at  future  times,  the  interests 
and  the  capitals  of  the  title  to  which  the  instruments 
respectively  are  the  evidence*  The  Master  has  treated 
them  as  negotiable  securities  which  pass  by  delivery. 

The  question  is,  whether  they  pass  by  the  words  of 
the  bequest 

The  Master  has  considered  that  they  are  compre- 
hended within  the  true  meaning  of  the  words  ^'  good^ 
tod  chattels,'*  and  that  the  extensive  meaning  of  these 
words  is  not  reduced  by  the  effect  of  the  words,  *'  I 
may  die  possessed  of  at  Milan  or  in  Lowbardy^^  which 
follow  after  the  enumeration  of  many  particulars  which 
he  has  distinctly  named. 

From  the  words  which  are  used,  it  appears  to  me  so 
probable  that  the  testator  intended  to  give  this  lady  all 
which  he  had  at  Milarij  that,  independently  of  authority, 
I  should  have  concurred  in  the  Master's  opinion. 

But  in  Green  v.  Symonds  (a)  Lord  King  held  that  a 
gift  of  all  the  testator's  goods  and  moveables  whatsoever 
in  his  study,  except  books  and  writing,  did  pass  money 
and  plate  found  there,  but  did  not  pass  securities  for 
money,  they  being  choses  in  action. 

In  Lady  Aylesbun^s  Case  (6),  Lord  Hardwicke  held, 
that  a  gift  of  the  testator's  house  and  all  that  should  be 
in  it  at  his  death,  though  it  passed  cash  and  bank  notes, 
did  not  pass  promissory  notes  and  securities,  as  they 
were  evidence  of  title  to  things  out  of  the  house,  and  not 
to  things  in  it. 

^  In 

(a)  1  Bro.  C  C  1S9.  n.  (6)  AwAUr^  68^  1 1  Vn,  SS9. 
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In  Chapman  v.  Hart  (a)  the  same  Judge  declared, 
that  no  securities  for  money,  nor  other  ekoies  in  action, 
passed  by  a  bequest  of  all  goods  and  chattels  in  the 
testator's  house,  or  on  board  the  ship  tVarwick.  Bank 
notes  might  pass,  because  the  Court  considered  them 
as  cash. 


In  Moore  ▼.  Moore  (b)  Lord  Thurlcm  (as  Lord  Rede*- 
dak  says  on  a  view  of  all  preceding  cases  on  the  sub- 
ject) decided,  that  a  legacy  of  **  all  the  testator's  goods 
and  chattels  in  St^Uc^^  did  not  pass  a  bond  which  was 
in  the  testator's  house  there. 


In  the  case  of  Fleming  v.  Brook  {c\  Lord  RedesdaU 
held,  that  bonds  and  bankers'  receipts  did  not  pass  by 
a  gift  of  **  all  the  testator's  property,  of  whatever  nature 
or  kind  the  same  might  be  "  in  a  particular  house. 

And  in  Brooke  ▼•  Ttamer  (d),  the  Vice-Chancellor  of 
England  held,  that  country  bank  notes,  promissory 
notes,  and  accountable  memoranda,  did  not  pass,  under 
the  description  of  "  property  of  every  sort  and  kind, 
over  which  the  testatrix  had  a  disposing  power,  in  or 
about  a  dwelling-house." 

It  does  not  appear  to  me  that  the  effect  of  these 
authorities  is  altered  by  the  cases  of  Kendall  v.  Ken^ 
dall(e)f  and  Arnold  v.  Amdd{g\  which  were  cited. 
In  Kendall  v.  Kendall  the  gift  was  not  confined  to  pro- 
perty in  any  particular  place;  and  in  Arnddy,  Arnold ih^ 
gift  was  of  all  wines  and  property  in  England^  and  the 
particulars  claimed  by  the  legatees  were  found  to  be  the 
testator^s  property  in  England  at  the  time  of  his  decease. 

In 

(a)  1  Vei,  sen.  871.  {d)  7  iSim.  671. 

(5)  1  Bro.  C,  C.  187.  [e)  4  i^tiif.  360. 

(e)  1  Seh.  4r  Lefrcy,  31S.  (g)  9  M^.  i  £,  565. 
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In  the  cases  to  which  I  have  referred,  the  securities 
held  not  to  be  property  in  the  places  where  the 
securities  were,  but  choses  in  action  and  evidences  of 
property  existing  elsewhere;  and  the  distinction  at^ 
tempted  to  be  made  m  this  case,  between  securities 
which  pass  by  delivery  and  those  which  require  some* 
thhig  more  than  delivery,  has  not  been  observed.  Lord 
EUan  (a)  said,  that  he  did  not  know  why,  in  these  cases, 
bank  notes  were  considered  as  cash,  for  he  thought 
them  just  in  the  same  situation  as  promissory  notes  and 
securities,  which  were  the  evidences  of  title  to  things 
out  of  the  place.  Perhaps  the  reason  might  be  found, 
in  the  common  habit  of  men  to  speak  of  Bank  notes  as 
cash,  and  the  manifest  defeat  of  their  testamentary  in- 
tentions, which  would  be  the  effect  of  the  Court  not  so 
considering  them;  but  be  this  as  it  may,  I  consider 
myself  bound  by  authority,  and  that  cJiOses  in  action  do 
not  pass  under  the  words  *'  goods  and  chattels''  in  a 
particular  locality. 


1848. 


I  do  not  think  that  the  securities  can  be  considered 
as  money  or  cash,  and  the  words  **  et  cetera "  which 
were  relied  on  in  argument,  can  only  be  extended  to 
things  which  the  testator  was  possessed  of  at  Milatij  or 
in  hombarAf;  and  the  authorities  determine  that,  in 
such  cases,  chores  in  action  (except  bank  notes)  are  not 
considered  as  having  the  locality  of  the  places  where 
the  securities  are.  Being  of  opinion  that,  in  that  sense, 
the  certificates  and  bordereaux  are  ehotez  in  action  — 
evidences  of  title  to  property  elsewhere — I  think  that 
they  did  not  pass  by  the  codicil,  and  that  the  exception 
to  the  Master's  report  must  be  allowed. 


NoTS.  —  The  parties  appealed  to  the  Lord  Chancellor, 
(a)  11  r«f.  668. 
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i^oii.6.  YOUNG  V.  ENGLISH. 

Dec.  29. 

A  Plaintiff  TN  the  year  1835,  the  Defendant  English^  who  was 
DefMdMt*M  entitled  to  a  leasehold  hoase  and  premises  in  Si. 

a  witoesfi  in  Jameis  Street^  borrowed  800/.  from  the  Plaintiff  Youngs 

Held*that  ^^  ^^  secnrity  of  certain  promissory  notes,  a  warrant 

such  De-  of  attorney  to  confess  judgment,  and  an  agreement  that 

on  that  ac-  Ef^liA  would,  at  a  future  time,  deliver  up  to  him  the 

count,  entitled  [ease  and  other  deeds  beloninnfi:  to  the  premises.  Por- 
to his  costs  of  o    o  r 

suit.  suant  to  the  agreement,  the  lease  and  deeds  were  ac- 

eaJatable""  ^"^'^  delivered  to  the  Plaintiff  in  the  year  1837,  and 
mortgagee,  200/.,  part  of  the  debt,  being  afterwards  paid,  the  Plain- 
deeds  to  C.  A  ^'^  temained  equitable  mortgagee  of  the  premises  lor 

the  mort-  the  sum  of  600t  and  interest 
or,  to  en- 


able him  to 

arrange  a  sale       The  Defendant  English  carried  on  the  business  of  an 

of  the  pro- 

perty.    C.  D,   hotel  keeper  upon  the  premises,  and  the  Plaintiff,  being 

was^indebted^  ^  ^^°®  *"^  V^"'  merchant,  supplied  English  with  goods, 

on  the  mort*  in  respect  of  which,  a  debt  became  due  to  him  in 

u^e^counL  addition  to  the  mortgage.     In  1840,  the  Plaintiff  having 

a  D.  paid  to  the  lease  and  other  deeds  as  equitable  mortgagee  for 

of  the  produce  ^00/.  and  interest,  and  being  also  a  creditor  o{  English 

of  the  sale;       f^j.  /^jods  sold  and  delivered,  the  trustees  for  the  G>n- 

but  there  was  ^  ' 

no  e?idence      servative  Club,  who  were  Defendants,  by  their  solicitors, 

made  any*"*  applied  to  English  to  dispose  of  his  interest  in  the  lease, 
express  ap-  and  give  up  his  business  as  an  hotel  keeper,  in  order 
that' payment  ^^^^  ^^  house  might  be  converted  into  a  club  house ; 
Held,  that  it  and 

must  be 

understood  that  the  pajrment  was  made  on  the  mortgage  account,  and  that  A.  B. 
had  no  right  to  appropriate  it  to  the  trade  account. 

A  mortgagor,  who  had  borrowed  the  title  deeds  from  an  equitable  mortgagee,  to 
enable  him  to  sell  the  property,  handed  them  to  his  solicitor,  in  order  to  complete. 
The  mortgagee  acquiesced  in  the  sale.  Held,  that  the  solicitor  had  a  lien  on  the 
deeds  for  nis  costs  of  the  transaction  only,  but  not  for  his  other  claims  for  costs 
against  the  mortgagor. 
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and  after  some  treaty,  English  agreed  to  this,  in  coa-        1843. 
sideratioD  of  the  sum  of  1 150/.  to  be  paid  him.  ^▼^^ 

«• 
Upon  the  terms  being  agreed  to,  English  desired  the  •*"*"•■• 
Defendant  Mr.  Henry  Walker^  whom  he  employed  on 
other  occasions  as  his  solicitor,  to  act  for  him  in  com* 
pleting  the  sale.  Mr.  Walker  stated  that  he  should 
want  the  lease  and  title  deeds ;  English  undertook  to 
procure  them,  and  he  accordingly  applied  to  Mr.  Farrell, 
an  agent  of  the  Plaintiff,  in  whose  possession  the  deeds 
were,  for  a  loan  of  them  for  two  or  three  days ;  and 
the  Plaintiff  having  consented  to  lend  them  on  terms, 
they  were,  on  the  Sd  day  of  November  1840,  placed  in 
the  hands  of  English^  upon  his  signing  and  delivering 
to  FarreU  a  memorandum  dated  on  the  same  day,  and 
in  these  words:  —  '*  I  hereby  acknowledge  to  have  re- 
ceived from  you  the  different  deeds  hereafter  specified, 
relating  to  my  house,  the  St.  Jameses  Royal  Hotel, 
SS.  Si.  Jameses  Streetj  which  I  undertake  to  return  safe, 
on  or  before  Friday  next,  the  6th  of  the  present  No^ 
vewberP  At  the  foot  of  the  memorandum  was  a  list  of 
the  deeds,  and  to  the  list  was  subjoined  this  note :  -— 
^  The  whole  of  the  above  documents  being  in  de- 
posit with  Mr.  Young  (the  Plaintiff),  as  securities  for 
monies  advanced  to  roe  [En^ish)j  and  yet  remaining 
unpaid." 

English  having  thus  obtained  the  deeds,  carried  them 
to  Walker^  and  gave  him  instructions  to  do  what  was 
necessary  for  carrying  the  sale  into  effect. 

Mr.  Walker^  by  his  answer,  which  had  not  been  replied 
to,  said  positively,  that  at  the  time  when  the  deeds  were  so 
delivered  to  him,  English  did  not  inform  him,  nor  did  he 
know,  or  in  any  way  suspect,  that  the  Plaintiff,  or  any 
other  person,  had  any  equitable  or  other  mortgage  on 

the 


IS 
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the  premises,  or  any  lien  or  claim  on  the  deeds  relating 
thereto. 

Mr.  Walker  prepared  the  abstract  of  title  from  the 
deeds,  communicated  with  the  solicitors  of  the  pur* 
chasers,  and  on  the  16th  day  of  November  1840,  the 
agreement  in  writing  for  the  sale  was  settled  and  ap* 
proved. 

In  the  mean  time,  English  had  not  performed  his 
undertaking  to  return  the  deeds  to  the  Plainti£F;  and 
having  stated  (when  he  was  applied  to  on  the  subject) 
that  he  had  delivered  them  to  Walter,  the  Plainti£F 
became  alarmed,  and  on  the  ISth  of  November,  Messrs. 
Wood  and  Ellis,  his  solicitors,  wrote  to  Walker  as  fol- 
lows :  —  **  We  find  that  Mr.  Young  has  allowed  Mr. 
English  of  the  St.  Jameses  Hotel,  to  have  the  deeds  of 
that  house,  for  the  purpose  of  enabling  you,  as  his 
solicitor,  to  prepare  and  settle  an  agreement  for  the 
disposition  of  the  residue  of  the  term  therein.  Under 
these  circumstances,  it  is  right  that  Mr.  Young  should 
have  your  acknowledgment  that  you  hold  them  for 
him,  subject  to  immediate  return  to  him  on  demand,  in 
order  that  no  doubt  or  difficulty  may  hereafter  arise,  by 
reason  of  the  special  accommodation  so  ^offered  to  Mr. 
English.  We  shall  be  obliged,  therefore,  by  the  receipt 
of  such  acknowledgment  and  undertaking,  in  due  form, 
at  your  earliest  convenience." 

Mr.  Walker  did  not,  upon  the  receipt  of  the  letter, 
appear  to  have  made  immediate  enquiries  into  the 
foundation  of  the  Plaintiff's  claim.  If  he  had  done  so, 
he  would  then,  at  least,  have  known  that  the  Plaintiff 
was  clearly  entitled  as  equitable  mortgagee,  and  that  the 
purchase-money  ought  to  be  applied  in  satisfaction  of 
his  debt. 

Instead 
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Instead  of  making  any   such  enquiry,  Mr,  Walter    ^  ]^^^ 
returned  a  very  unsatisfactory  answer  to  the  letter  of 
Wood  and  EUis.     English  misrepresented  the  real  facts 
of  the  case,  and  apparently  misled  Mr.  Walker  as  well 
as  the  Plaintiff,  by   telling  the   former  that  he  had 
satisfied  the  latter.     Mr.  Walker,  notwithstanding  the 
letter  of  the  ISth  of  NoDember,  and  another  letter,  dated 
the  16th  of  November^  which  he  received  from  Wood 
and  EUis,  proceeded  to  the  completion  of  the  agreement 
with   the  trustees  of  the  Conservative  Club,  without 
paying  any  regard  to  the  claim^  of  the  Plaintiff.     The 
agreement  was  engrossed  ;  it  was  executed  by  English  / 
the  sum  of  300/.  was  paid  to  English  in  part  of  the  pur- 
chase money,  and  the  purchasers  were  let  into  possession 
on  the  18th  day  oi  November,   By  the  agreement,  the  sum 
of  300/.,  further  part  of  the  purchase  money,  was  to  be 
paid  on  the  20th  of  January  1841,  and  the  remainder, 
being  550/.,  on  the  29th  of  September  1841,  and  Mr. 
Walter  signed  an  undertaking  to  deliver  up  the  title  deeds 
on  the  execution  of  the  assignment.     English,  notwith- 
standing his  having  misrepresented  some  of  the  &cts, 
called  on  the  Plaintiff  and  paid  him  the  300/.  which  he  had 
received  as  the  first  instalment  of  the  purchase  money ; 
but  on  the  23d  of  January  1841,  English  received  the 
second  instalment  of  300/.  and  then  absconded. 

This  bill  was  filed  on  the  2d  of  March  1841,  and 
prayed  that  the  Plaintiff  might  be  declared  to  have  a  lien 
upon  the  unpaid  purchase  money,  for  the  amount  of  what 
is  due  to  him ;  and  that  he  might  be  declared  to  have 
been  entitled  to  apply  300/.  (part  of  the  purchase  money 
which  had  been  paid  to  him)  towards  the  discharge  of 
a  book  debt ;  that  accounts  might  be  taken  of  the  pur- 
chase money  unpaid,  and  of  what  remained  due  to  him ; 
that  the  purchasers  might  be  declared  not  to  be  en- 
tided  to  a  sum  of  SlL  2s.  5d,,  which  they  claimed  in 

respect 
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respect  of  rent ;  and  that  as  against  the  Plaintiff's 
claim,  the  Defendant,  Mr.  Walker^  bad  not  any  lien  on 
the  lease  and  title  deeds,  for  his  general  bill  of  costs 
against  Mr.  EngliA.  Walker^  as  before  stated,  by  his 
answer,  denied  all  notice  of  the  Plaintiff's  claim,  and  he 
thereby  claimed  such  a  lien  as  the  Court  should  con- 
sider him  entitled. to.  A  replication  was  filed  to  his 
answer,  which  was  afterwards  withdrawn,  and  he  was 
examined  as  a  witness  on  behalf  of  the  Plaintiff. 

IxCjamiary  1842,  English  became  bankrupt,  and  bis 
assignees  were  brought  before  the  Court  by  supple- 
mental bill. 

Mr.  Pemberton  Leigh  and  Mr.  Bagshawe  for  the 
Plaintiff.  The  Defendant,  fValker,  who  claims  merely 
an  equity,  is  entitled  to  such  interest  only  as  English 
himself  had;  English  had  expressly  undertaken  to  re- 
turn the  deeds,  which  in  equity  both  he  and  his  solicitor 
are  bound  to  perform.  Walker,  therefore,  has  no  lien 
whatever. 

As  no  appropriation  was  made  by  English  of  the 
300/.  paid  by  him,  the  Plaintiff  has  a  right  to  attribute 
it  to  the  trade  account  (a),  thus  leaving  the  equitable 
mortgage  undischarged. 

Mr.  Goodeve  for  Walker^  There  being  no  replication 
to  this  Defendant's  answer,  it  must  be  taken  to  be  true 
in  all  its  parts,  and  the  Plaintiff  having  examined  him 
as  a  witness,  can  have  no  decree  against  him  (i),  and 
must  pay  his  costs  of  suit 

In 

(a)  See  Devmfnes  ▼.  Noble  {h)  2  DaniePs  Practice,  451,; 
{OayUnCt  Cate\  1  M^r.  S05»  Carter  ▼.  Howley,  cited  ia  Am^ 
606.  bUr^  58J. 
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In  Bernard  v.  Drought  (a\  it  was  held  that  an  incum-  1848. 
bninoer  negligently  leaving  title  deeds  in  the  grantor's 
possession,  a  lien  may  be  obtained  on  them  by  the 
grantor  delivering  them  to  a  solicitor.  Here  Walker 
has  obtained  a  lien,  not  only  for  the  costs  of  completing 
this  purchase,  but  for  his  other  general  business  trans- 
acted for  English, 

Mr.  6.  Tumerf  for  the  trustees  of  the  Conservative 
Club,  claimed  to  be  entitled  to  deduct  from  the  pur- 
chase money  67L  2s.  Sd.^  being  such  portion  of  the 
ground  rent  due  at  Lady  Day  1841,  as  accrued  due 
before  possession  was  given  up. 

Mr.  Kindenky^  for  the  assignees,  claimed  to  be  en- 
titled to  the  unpaid  purchase  money,  on  the  ground 
that  the  deeds  were  in  the  order  and  disposition  of  the 
bankrupt;  secondly,  that  the  Plaintiff  had  no  right  to 
make  the  appropriation  of  the  800iL  which  he  con- 
tended for,  as  that  sum  formed  part  of  the  produce  of 
the  mortgaged  premises,  and  must  be  taken  to  have 
been  paid  in  part  discharge  of  the  mortgage  thereon ; 
thirdly,  that  a  great  portion  of  the  purchase  money  was 
the  consideration  for  the  good  will  of  the  business,  on 
which  neither  the  Plaintiff  nor  Walker  could  have  any 

Mr.  Pemberion  Leigh  in  reply.  It  is  not  true  that 
you  cannot  have  a  decree  agunst  a  Defendant  whom 
yon  examine  as  a  witness.  The  rule  is,  that  yon 
cannot  have  a  decree  as  to  those  matters  alone  as  to 
which  you  have  examined  him.  Nightingale  v.  Dodd  (i), 
Murray  v.  ShadweU{c)f  EUis  v.  Deane{d);  biesides  this, 

the 

(a)  1    MoUoy,  38.;    but   see         (b)  Ambler^  $S3. 
SmUh  V. Ckidkegter^2  Dr.  i  War.         (c)  S  Va.  ^  B.  401. 
39S.  {d)  3  MoUoy^  85. 
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1848.  the  DefeDdant  himself  requires  a  declaration  of  right 
in  order  to  obtain  the  benefit  of  his  alleged  lien. 
HuUon  y.  Sandys.{a) 

If  Walker  has  a  lien,  it  is  limited  only  to  the  costs 
of  the  purchase.    Elunden  ▼.  Deuart.  (b) 


Dee,  98.  The  Master  of  the  Rolls. 

Four  questions  are  made. 

First  The  assignees  claim  to  be  entitled  to  the  re- 
maining purchase  money,  on  the  ground  that  the  deeds 
were  in  the  order  and  disposition  of  the  bankrupt.  For 
this  claim  there  is  no  foundation. 

Secondly.  The  Plaintiff,  being  creditor  in  respect  of 
his  mortgage  debt,  and  also  in  respect  of  a  book  debt, 
claims  to  be  entitled  to  the  sum  of  300/.,  which  he  re- 
ceived on  the  19th  of  November  1840,  in  satisfaction  of 
the  book  debt.  In  support  of  his  claim,  in  that  respect, 
he  alleges,  that  nothing  was  said  as  to  the  application  of 
the  money  which  he  received,  and  he  insists,  that  in  the 
absence  of  express  direction,  he  has  a  right  to  make  the 
application  most  beneficial  to  himself.  But  it  appears 
to  me,  from  the  nature  of  the  transaction,  that  English 
paid  this  money  only  in  respect  of  the  Plaintiff's  right  to 
the  mortgage,  and  that  it  must,  from  the  circumstances, 
be  understood,  that  English  meant  the  payment  to  be 
applied  towards  satisfaction  of  the  mortgage. 

Thirdly.  The  purchasers  claim  to  be  entitled  to 
deduct  from  the  purchase  money  the  sum  of  67/.  25.  5d.j 
being  such  portion  of  the  ground  rent  due  at  Lady  Day 

1841, 
{a)  Vounge,  602.  (*)  8  Dr,  ^  War,  405. 
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1841|  as  accrued  due  before  possession  was  given  up.        1843. 
The  agreement  however  affords  no  foundation  for  this 
claim,  and  I  am  of  opinion  that  it  cannot  be  sustained. 

Fourthly*  Mr*  Walker  claims  to  have  a  lien  on  the 
deeds,  not  only  for  the  costs  of  completing  the  purchase, 
but  also  for  a  general  bill  of  costs,  which  he  states  that 
he  has  against  English. 

The  replication  to  his  answer  was  withdrawn,  and 
the  Plaintiff  has  examined  him  as  a  witness.  The  con- 
sequence of  which  is,  that  his  answer  must  be  taken  to 
be  true,  and  the  Plaintiff  must  pay  him  his  costs  of  the 
cause.  He  has  further  contended,  that  he  is  entitled  to 
have  hb  claim  allowed  to  its  fullest  extent;  but  any 
question  on  the  subject  is,  in  this  case,  precluded  by 
the  form  of  the  answer,  in  which  Mr.  Walker  says  that 
he  claims  such  a  lien  as  the  Court  shall  consider  him 
entitled  to ;  and^having  considered  what  he  is  entitled  to, 
I  am  of  opinion  that  his  lien  extends  only  to  the  costs 
incurred  in  completing  the  purchase  for  which  the  deeds 
were  placed  in  his  hands. 

The  Plaintiff  is  now  seeking  the  benefit  of  the  pur- 
chase in  which  he  acquiesced  from  the  beginning,  and 
he  cannot  have  the  remaining  purchase  money  without 
paying  to  Mr.  Walter  the  proper  costs  of  the  transaction 
by  which  it  was  made  available ;  but  to  extend  the  lien 
further,  would  be  to  allow  Mr.  Walker  to  profit  by  the 
fraud  of  his  own  client,  and  that,  in  a  case  where  a  little 
proper  attention  on  his  own  part,  would  have  procured 
him  full  information  of  all  the  circumstances.  I  think 
that  Mr.  Walker  is  entitled  to  his  costs  of  the  suit,  only 
because  the  Plaintiff  has  thought  proper  to  examine  him 
as  a  witness. 

Vol.  VII.  C  Mr. 
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1843.  Mr.  Walker  alleging  that  the  purchase  money  to  be 

paid  by  the  clubivas  in  part  for  the  relinquishment  by 
English  of  his  business  as  an  hotel  keeper,  has  endea- 
voured to  resist  the  PlaintifiTs  claim,  on  the  ground  that 
his  lien  extends  only  to  so  much  of  the  purchase  money 
as  ought  to  be  attributed  to  the  leasehold  interest  in  the 
premises ;  but  in  the  circumstances  of  this  case,  I  am  of 
opinion  that  no  such  distinction  can  be  maintained. 

An  account  must  be  taken  of  what  remains  due  to 
the  Plaintiff  on  his  mortgage;  and  in  taking  the  account 
credit  must  be  given  for  the  sum  of  300/.  paid  on  the 
1 9th  of  Naoember  1 840.  An  account  must  also  be  taken 
of  what  remains  due  from  the  trustees  of  the  Conser- 
vative Club  for  the  purchase  money.  The  costs  of  the 
suit  and  the  costs  of  Mr.  Walker  in  completing  the  pur- 
chase must  be  taxed :  what  is  due  to  the  trustees  and 
Mr.  Walker  must  be  paid  ;  the  residue  must  be  paid  to 
the  Plaintiff  towards  satisfaction  of  his  mortgage;  and 
on  such  payment,  Mr.  Walker  must  deliver  up  the 
deeds  to  the  trustees  of  the  club. 
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1848. 


The  BARNSLEY  Canal  Cbmpany  v.  TWIBELL.        Maj,  n. 

Nov.  17,  18. 
1844 

nnHE  case  came  twice  before  the  Court :  in  the  first      jan,  is. 

'"'   instance,^ to  obtain,  and  on  the  second  to  dissolve,  a  canal  com- 

an  injanction  to  restrain  the  Defendant,  his  solicitor,  &c,  P*]^'  ^**    . 

from  appearing  or  producing  any  evidence  before  a  jury  its  Act,  to  pur- 

wbich  had  been  summoned,  under  a  canal  act,  to  assess  ^i^Vthe^^  * 

the  compensation  for  the  coal  which  was  required  to  be  safety  of  the 

left  unworked  for  the  safety  of  the  canal.  to  be  left  un- 

worked.    The 
purchase  of 
By  nn  act  passed  in  the  thirty-third  year  of  the  reign  part  was  de- 

of  George  III.  (a),  the  company  were  mcorporated,  for  the  '^m  and  m 

purpose  of  making  a  canal  from  the  river  Colder  to  or  the  meantime 

near  to  the   town  of  Bamsley^  in  Yorkshire^  with  the  ^^^^  granted 

usual  powers  to  take  and  hold  land ;  and,  in  order  to  by  the  owner 

fix  the  price  which  was  to  be  paid  by  the  company  for  worker.   The 

any  lands  which  they  should  require,  in  case  the  com-  company  pur- 

pany  and  the  owners  should  not  agree  as  to  the  amount  terest  of  the 

of  porchase-money,  commissioners  were  appointed,  who  Jhat\hecoal 

were  to  call  a  meeting  and  decide  all  such  differences,  worker  was 

also  endtled 
upon   jQ  compensa- 
(a)  55  &•  J.  c.  110.  tion. 

No  equity 
can  be  founded  on  an  aii^tion  that  a  court  legally  constituted  is  not  properly  com- 
petent to  decide  questions  within  its  jurisdicuon ;.  and  where  the  legislature  has 
piyen  juiisdiction  to  a  court  provided  by  the  act,  and  has  made  its  decision  final, 
if  any  inconvenience  arises  from  the  legal  exercise  of  the  jurisdiction,  the  legislature 
alone  can  supply  a  remedy. 

A  canal  act  provided,  that  in  case  the  company  and  the  coal  owner  could  not 
agree  as  to  the  amount  of  compensation  for  the  coal  taken  for  the  purposes  of  the 
canal,  it  should  be  settled  by  a  jury  summoned  by  the  commissioners,  whose  verdict 
was  *  to  be  conclusive,  and  should  not  be  removed,  by  certiorari  or  other  process 
whatever^  into  any  of  die  courts  of  record  at  fVeiimmtter^  or  any  other  court."  A 
bill  was  filed,  prayii^  an  injunction  to  restrain  proceedings  before  a  jury,  on  the 
ground  that  the  Defendant  was  entitled  to  no  compensation,  and  that  the  special 
;[uri8diction  provided  by  the  act  was  not  so  constituted  as  to  be  likely  to  come  to  a 
fust  conclusion.  Held,  that  the  Plaintiffs  were  not  entitled  to  an  injunction  if  the 
Defendant  was  entitled  to  any  compensation,  the  amount  of  which  had  to  be  ascer- 
tained ;  but  whether  this  Court  had  any  jurisdiction  to  interfere  in  the  matter,  if  it 
bad  clearly  appeared  that  the  Defendant  was  entiUed  to  no  compensation^  qvare, 

C  2 
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The 
Barnsley 
^  Canal 
CompaDy 

V, 
TWIBSLL. 


upon  being  requested  to  do  so  either  by  the  company 
or  by  the  owners  of  the  land;  and,  if  either  of  the  par- 
ties refused  to  submit  to  the  decision  of  the  commis- 
sioners, they  were  empowered  to  issue  a  warrant  to  the 
sherifip  of  the  county  of  Yorkf  commanding  him  to  em- 
pannel  a  jury  to  assess  the  amount  of  compensation  to 
be  paid  by  the  company ;  and  it  was  declared  that  the 
verdict  of  the  Jury  should  be  conclusive,  and  should  not  be 
remooedf  by  certiorari  or  other  process  vAatever,  into  any 
of  the  Courts  of  Record  at  Westminster^  or  any  other  Court. 
By  the  fortieth  section  it  was  declared,  that  the  act  was 
not  to  prejudice  or  affect  the  right  of  the  lord  of  any 
manor,  or  any  other  owner,  to  the  minerals  under  any 
of  the  land  taken  by  the  company ;  but  that  it  should  be 
lawful  for  them  (subject  to  the  restrictions  thereinafter 
contained)  to  work  and  get  the  minerals,  not  thereby  in- 
juring, prejudicing,  or  obstructing  the  said  canal. 


The  Plaintiffs  were  to  be  at  liberty  to  inspect  the 
workings :  and  it  was  further  enacted,  that  "  if  the 
owner  or  worker,  owners  or  workers  of  any  coal  or 
other  mine  or  mines  should,  in  pursuing  such  mine  or 
mines,  work  so  near,  in  the  opinion  of  the  said  com- 
pany of  proprietors,  to  the  said  intended  canal,  as  to 
endanger  or  damage  the  same,  or,  in  the  opinion  of  the 
said  owner  or  worker^  owners  or  workers  of  the  said 
mine  or  mines,  to  endanger  or  damage  the  further  work- 
ing thereof,  then,  it  should  be  lawful  for  the  said  com- 
pany of  proprietors  to  treat  and  agree  with  the  owner 
or  worker,  owners  or  workers,  for  all  such  coal  or  other 
minerals  as  might  be  near  or  under  the  said  intended 
canalj  as  should  be  thought  proper  to  be  left  for  the 
security  or  preservation  of  the  said  intended  canal,  or 
other  works,  or  mine  or  mines  as  aforesaid."  And  in 
case  the  company  and  the  worker  of  any  such  mine 
could  not  agree  as  to  the  amount  of  compensation,  it 


was 
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was  to  be  settled  by  a  jury,  as  before  mentioned ;  and» 
upon  payment  of  the  money,  the  owner  or  worker  of 
such  mine  was  to  be  perpetually  restrained  from  work- 
ing such  mine  within  those  limits. 

The  canal  had  been  long  completed,  and  passed  for 
495  yards  through  the  estate  of  Mr.  Beatmontj  in  the 
township  of  Bamgh.  The  land  itself  under  which  it 
passed  was  purchased  by  the  Plaintiffs  many  years  ago ; 
but  by  the  canal  act  above  referred  to,  the  coal  mines  and 
the  coals  under  the  canal  were  reserved  to  the  owners, 
their  heirs  and  assigns,  who  were  to  be  at  liberty  to 
work  the  mines  so  as  not  to  injure  the  canal. 

The  Plaintiffs  did  not  point  out  what  quantity  of  coal 
they  required  to  be  left  for  the  safety  of  the  canal,  nor 
did  they  take  any  steps  to  ascertain  the  compensation 
payable  in  respect  thereo£ 

In  this  state  of  things,  in  the  year  1830,  Mr.  Beau- 
laonty  the  then  owner  of  the  coal  in  this  place,  agreed 
to  let  to  Fratik  Burton  and  the  Defendant  all  the  coal 
on  the  north  and  south  sides  of  the  canal,  on  the  one 
side  up  to  the  canal,  and  on  the  other  side  up  to  the 
canal  and  towing-path,  at  a  certain  rent,  and  under  an 
obligation,  on  the  part  of  the  lessees,  to  work  a  certain 
quantity  annually.  Burton  and  the  Defendant  thereby 
acquired  an  interest  in  the  coal  comprised  in  the  lease, 
and  which  interest  afterwards  became  vested  in  the  De- 
fendant alone. 


1843. 


In  consequence  of  the  state  of  the  workings  in  1839, 
Mr.  Brakenridgej  the  solicitor  of  Mr.  Beaumont^  re- 
quested the  Plaintiffs  to  state  what  reservation  of  coal  they 
desired  to  have  made  for  the  safety  of  their  canal.  This 
request  was  often  repeated  by  Mr.  Brakenridgej  and  in 
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February  1840,  the  Defendant  gave  notice  to  the  Plain* 
tiflEs,  that  he  was  willing  to  enter  into  an  agreement  for 
such  coal  as  they  might  require  to  be  left  for  the  security 
and  preservation  of  the  canal. 

Mr.  Beaumont  was  entitled  to  the  coal  under  the  canal 
and  towing-path  absolutely,  but  he  was  not  so  entitled 
to  the  coal  under  the  land  on  each  side  of  the  canal  and 
towing-path ;  for  as  to  that,  the  Defendant  Mr.  7W* 
beU  bad,  under  bis  lease  or  agreement,  a  right  to  get 
it,  upon  paying  Mr.  Beaumont  the  due  consideration. 

The  Plaintiffi,  on  the  9th  of  March  1840,  informed 
Mr.  Brakenridge  that  they  were  advised  to  purchase 
from  Mr.  Beaumontf  coal  to  the  extent  of  eight  yards  in 
breadth,  on  each  side  of  the  canal  and  towing-path.  At 
this  time  the  Plaintifis  seemed  to  have  supposed  that 
all  the  coal  which  they  might  require  to  be  left  for  the 
safety  of  the  canal  had  been  reserved  out  of  the  De- 
fendant's lease;  but  this  being  explained,  by  a  letter  of 
Mr.  Brakenridge^  dated  on  the  same  9th  of  March  1840, 
the  Plaintifis  afterwards,  on  the  11th  oi  March  1840, 
served  the  Defendant  with  a  notice,  not  to  work  the  coal 
within  eight  yards  of  either  side  of  the  canal  and  towing- 
path,  and  required  him  to  state  hb  claim,  if  he  had  any, 
to  compensation. 

The  Defendant,  in  August  1840,  stated  the  sum  of 
551/.,  as  the  amount  of  his  claim  to  compensation,  and 
the  Plaintiffs,  with  full  knowledge  of  this  claim  of  the 
Defendant,  treated  separately  with  Mr.  Beaumont  for  a 
settlement  of  his  claim,  and,  after  long  delay,  the  interest 
of  Mr.  Beaumont  in  the  coal  under  the  canal  and  towing- 
path,  and  under  the  eight  yards  on  each  side  of  them, 
was  purchased  by  uid  conveyed  to  the  Plaintiffs  for  the 
sum  of  756/. 

It 
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It  was  in  dispute,  but,  from  the  evidence,  the  Court 
was  of  opinion,  that  the  sum  of  756/.  did  not  include 
any  compensation  to  which  the  Defendant  was  entitled 
in  respect  of  his  claim ;  that  it  was  not  so  intended  by 
Mr.  Beaumont^  or  Mr.  Brakenridge  who  acted  for  him^ 
and  that  there  was  nothing  to  shew  that  it  was  so  under- 
stood by  the  Plaintiffs,  or  by  Mr.  Foljambe  who  acted  for 
them.  On  the  conthiry,  it  appeared  that  the  Plaintifls 
made  their  bargain  with  Mr.  Beaunumtf  with  full  know- 
ledge that  the  Defendant's  claim  was  outstanding  and 
unaffected  by  their  arrangement  with  Mr.  Beaumont. 


1843. 


The  Plaintiffs,  though  fully  aware  of  the  Defendant's 
claim,  made  frequent  attempts  to  postpone  and  evade 
the  consideration  of  it;  but  at  length  the  Defendant 
succeeded  in  bringing  the  matter  before  the  commis- 
sioners under  the  act  of  parliament,  with  the  view  of 
procuring  the  proper  steps  to  be  taken  to  ascertain,  in 
the  manner  directed  by  the  act,  the  amount  of  the  com- 
pensation which  might  be  due  to  him. 

This  bill  was  filed  on  the  8th  oi  May  1843,  praying 
a  declaration  that  the  Defendant  was  not  entided  to 
any  compensation,  and  that  he  might  be  restrained  from 
proceeding  to  take  any  steps  for  the  purpose  of  ascer- 
taining the  amount  of  such  compensation. 

On  the  11th  of  May  1843  the  case  was  brought 
forward  on  an  application  for  an  injunction ;  but  the  evi- 
dence being  then  imperfect,  and  one  of  the  parties  re- 
fusing to  consent  to  an  arrangement  which  would  leave 
the  matter  in  statu  quo  until  the  case  could  be  brought 
before  the  Court  in  a  more  perfect  form  — 


The  Master  of  the  Rolls  granted  the  injunction, 
giving  liberty  to  apply  to  dissolve  it,  and  imposing  on 

C4  the 
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the  Plaintiffs  the  terms  that  the  Defendant  should  not 
be  prejudiced,  in  case  he  should  be  ultimately  allowed 
to  proceed. 


On  the  17th  of  Nooember  1843  the  Defendant  moved 
to  dissolve  the  injunction.  The  effect  of  the  argument 
on  the  motion  for  the  injunction,  and  on  the  motion 
to  dissolve,  is  stated  together. 

Mr.  Pemberton  Leigh  and  Mr.  W.  T.  5.  Daniel  for 
the  Plaintiffs,  in  support  of  the  motion  for  an  injunction, 
and  in  opposition  to  the  motion  to  dissolve  it. 

The  whole  of  the  coal  has  been  purchased  by  the 
company  from  Beaumont ^  and  fully  paid  for;  the  De- 
fendant, therefore,  who  is  Beaumonfs  lessee,  has  no 
right  to  any  compensation.  After  the  passing  of  the 
act  of  parliament,  whoever  took  from  Beaumont^  took 
subject  to  the  rights  conferred  on  the  Plaintiffs  by  that 
act;  thenceforward,  Beaumont  could  only  demise  sub- 
ject to  the  rights  of  the  company ;  and  it  was  not  compe- 
tent for  him  to  create  new  and  additional  interests 
which  would  prejudice  or  defeat  the  rights  of  the  com- 
pany. The  Defendant  insists,  that  the  company  are 
bound  to  pay,  not  only  the  full  value  of  the  coal  as  lying 
in  the  seam,  but  also,  in  addition,  the  value  which  he  might 
make  by  workings  it ;  the  act,  however,  directs  compen- 
sation for  the  coal  only,  and  not  for  any  profits  to  be 
made  from  the  sale  of  it,  after  it  has  been  removed  from 
the  mine.  If  the  Defendant  is  not  entitled  to  compen- 
sation, the  commissioners  have  no  right  to  summon  a 
jury.     As  to  Martin  v.  Porter  {a)^  which  will  be  relied 

on, 
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OD, Parke  Justicef  in  a  cause  of  Woody.  Morwood^  lately 
tried  at  Derbyy  held,  that  the  principle  of  that  case  only 
applied  to  casesj  where  the  party  taking  the  coal  had 
no  tide  at  all. 

Secondly,  The  construction  and  nature  of  the  juris* 
diction  appointed  by  the  act  for  determining  the  question 
of  compensation,  renders  it  quite  incompetent  to  deter- 
mine the  difficult  questions  of  law  arising  in  this  case. 
Here  the  commissioners,  mere  country  gentlemen,  are 
to  preside  and  direct  a  jury  in  matters  of  law,  to  lay 
down  to  them  the  construction  of  this  act  of  parlia- 
ment, and  the  law  of  the  case  as  regards  the  Defend- 
ant's right  to  compensation,  the  effect  of  the  absolute 
purchase  from  Beaumont^  and  of  the  Defendant's 
laches  in  not  prosecuting  his  claim  until  after  payment 
to  Beaumont.  These  are  not  matters  which  it  was  ever 
intended  that  the  commissioners  and  jury  should  decide ; 
and  where  the  remedy  to  be  obtained  from  another  juris- 
diction is  incomplete,  this  Court  will  assume  jurisdic- 
tion, {a)  The  damage  which  may  be  sustained  by  the 
Haintiffs  will  be  irremediable,  in  case  the  trial  pro- 
ceeds ;'  for  whatever  errors  in  law  may  be  committed, 
the  Plaintiffs  will  be  left  without  redress.  On  thbt 
ground,  at  all  events,  this  Court  ought  to  interfere,  and 
prevent  the  proceedings  going  on  until  it  sees  that  com- 
plete justice  can  be  done  to  the  Plaintiffs. 
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Mr.  G.  Turner  and  Mr.  Glasse  for  the  Defendant. 

The  Defendant  is  entitled  to  a  valuable  interest,  under 
his  lease  from  Mr.  Beaumont.    If,  for  the  accommodation 
of  the  Plaintiffs  he  is  deprived  of  that  interest,  he  is  en- 
titled to  some  compensation  for  his  loss,  and  which  com- 
pensation 

{a)  Redesdale,  112. 
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pensation  is  to  be  determined  by  a  jury  in  the  way  pointed 
oat  by  the  act  The  act  of  parliament  passed  so  long^ 
back  as  the  year  179S,  and  the  Plaintifi  have  postponed 
and  neglected  availing  themselves  of  the  powers,  given 
to  them  by  that  act,  of  purchasing  the  coal  in  question  : 
they  are  therefore  liable  to  pay  compoisation  for  every 
existing  interest,  though  it  may  have  arisen  in  the  in- 
terval. 


The  payment  was  made  to  Mr.  Beaumani  after  notice 
of  the  Defendant's  rights:  no  payment  to  him  could  pre- 
judice the  rights  of  the  Defendant ;  and  the  compensa- 
tion was,  in  fact,  made  in  respect  of  BeoMononfs  interest 
only :  TwibeWs  interest  was  not  included  Jn  the  amount, 
and  has  never  been  paid  for. 


The  Plaintiflb  have  no  right  to  complain  of  the  im- 
perfection of  the  special  tribunal,  appointed  by  their 
own  act,  for  finally  determining  the  questions  between 
them  and  the  owners,  for  they  themselves  have  selected 
it.  This  is  an  attempt  to  evade  the  act,  and  to  with- 
draw the  consideration  of  the  question  from  the  only 
tribunal  which  has  complete  jurisdiction  to  decide.  If 
there  be  no  jurisdiction  to  determine  the  question, 
according  to  the  inode  pointed  out  by  the  act,  then  the 
whole  proceeding  will  be  a  nullity,  and  no  injury  will  be 
done  to  the  Plaintiffs;  for  where  a  limited  tribunal  takes 
upon  itself  to  exercise  a  jurisdiction  which  does  not  be- 
long to  it,  its  decision  amounts  to  nothing,  and  does  not 
create  any  necessity  for  an  appeal ;  The  Attorney*- 
General  v.  Lord  Hotham  (a) ;  but  by  staying  the  trial, 
the  question  will  be  excluded. 

Tlie  Mast£R  of  the  Rolls,  on  the  motion  to  dissolve 
the  injunction,  reserved  his  judgment. 

The 
(a)  Tunu  4*  Ruu.  819. 
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The  following  cases  were  ako  cited :  The  Queen  v.  The 
Bristol  and  Exeter  BaUwoy  Compamf  (a),  Martin  v.  Por^ 
ter  (&),  Barnard  v.  Watlit  {c\  Wtfrley  Canal  Company  v. 
Bradley  (d),  T^e  Dudley  Canal  Company  v.  Graze* 
brook  (e\  Ktmp  v.  The  London  and  Brighton  Railway 
Company  {g\  The  Oarence  Railway  Compamf  v.  The 
Great  North  of  England  Railway  Coa^pany  (A),  WUd  v« 
H6U.  (f ) 


184S. 


The  Master  of  the  Rolls. 

The  owners  and  workers  of  coal  in  this  township  do 
not  appear  to  have  had  any  information  as  to  their 
liabilities,  except  that  which  they  might  have  obtained 
from  the  canal  act,  which  reserved  to  the  owners  the 
liberty  of  working  the  coals,  not  thereby  injuring  the 
canal.  From  the  correspondence  which  has  been  proved 
in  this  case,  it  seemsi  that  the  Plaintiffs  did  not  think 
it  incombent  tipon  them  to  point  out  what  quantity 
of  coal  they  required  to  be  left  for  the  safety  of  the 
canal,  bat  rather  desired  the  worker  to  go  on  at  his  own 
peril,  and  either  leave  the  coal^  receiving  no  compensa- 
tion for  it,  or  run  the  hazard  of  doing  an  injury  to  the 
canal,  for  which  he  might  be  made  answerable.  If  this 
was  the  intention  of  the  Plaintiffi,  it  was  defeated  by  the 
proper  attention  given  to  the  subject  by  Mr.  Braten^ 
ridge f  the  i^ent  ofHuBeaumont. 


1844. 
Jan,  18. 


It  was  argued,  for  the  Plaintiffs,  at  the  bar,  that  the 
Court,  which  under  the  act  is  entrusted  with  the  duty  of 

ascertaining 


(a)  1  Sailway  Cotes,  99. 
ib)  S  Mee.^  WeUiZSU 
(e)  S  Rmlway  Cases,  162. 
(<0  7  JBatt,  568. 


{e)  I  Bam.tJd.S9. 
(g)  1  Railway  Cases,  495. 
\h)  2  JRtalway  Cases,  763. 
(t)  9  Met.  4-  Wels.  679. 
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ascertaining  what  satisfaction  is  to  be  paid  to  the  coal 
worker,  is  not  so  constituted  as  to  be  likely  to  come  to  a 
just  conclusion.  But  I  agree  with  the  argument  of  the 
Defendant  on  this  point.  No  equity  can  be  founded 
on  an  allegation,  that  a  Court  legally  constituted  is  not 
properly  competent  to  decide  questions  within  its  juris- 
diction. The  legislature  has  given  the  jurisdiction  to  the 
Court  provided  by  the  act,  and  has  made  its  decision 
final.  If  any  inconvenience  arises  from  the  legal  exer- 
cise of  the  jurisdiction,  the  legislature  alone  can  apply  a 
remedy. 


It  was  next  argued,  that  the  Plaintiffs  had,  in  fact, 
paid  the  whole  value  of  the  coal  to  Mr.  BeaununUf  and 
that  nothing  more  can  be  required  from  them.  Havings 
as  they  say,  paid  to  Mr.  Beaumont  the  full  value  of  the 
coal  in  the  bed,  they  are  under  no  obligation  to  give  to 
the  Defendant,  any  compensation  for  profit  which  he 
might  have  made  by  selling  the  coal,  which  he  intended 
to  obtain  under  his  lease ;  and  the  rather,  because  the 
act  of  parliament  informed  the  Defendant  of  the  Plain- 
tiffs' powers,  and  that  he  was  not  to  work  so  as  to  injure 
the  canal.  It  was  further  argued,  that  the  Court  to 
be  constituted  under  the  act,  is  only  to  try  and  determine 
the  amount  of  compensation,  in  cases  where  it  is  agreed, 
or  in  some  way  decided,  that  some  compensation  is  to  be 
paid,  and  that  the  Court  is  not  competent  to  decide  the 
question  whether  any  or  no  compensation  is  to  be  paid* 


I  consider  it  to  be  clear,  that  the  Plaintifis  are  not 
entitled  to  an  injunction,  if  the  Defendant  be  entided  to 
any  compensation,  the  amount  of  which  has  to  be  ascer- 
tained; and  I  am  of  opinion,  that  the  Defendant, 
under  his  lease,  had  an  interest  in  the  coal  under  the 
eight  yards  on  each  side  of  the  canal  and  towing-path : 
he  had  a  right  to  get  the  coal,  to  sell  it  for  what  he 

could. 
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coald,  paying  the  sums  which  became  due  to  Mr.  Beau» 
moni.  Upon  this  dealing  there  might  have  been  profit| 
which  he  is  prevented  from  making  by  the  notice  of  the 
Plaintiffs  and  the  powers  given  to  them  by  the  act. 
The  value  of  the  coal  in  the  bed,  or  the  price  paid  to 
the  coal  owner,  can  be  no  compensation  to  the  coal 
worker  for  the  loss  of  the  interest  which  he  had  ac- 
qaired* 


1844. 
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The  ground  on  which  it  is  argued  that  he  should 
have  no  compensation  is,  that  when  he  took  his  lease  he 
had  notice^  or  was  informed  by  the  act  of  parliament,  that 
he  was  not  to  work  the  coal  so  as  to  injure  the  canal. 
But  at  the  time  when  he  took  his  lease  he  had  no 
notice  that  the  Plaintiffs  would  require  eight  yards  of 
breadth  of  coal  to  be  left  on  each  side  of  the  canal  and 
towing-path.  The  coal  under  the  canal  and  towing- 
path  was  not  comprised  in  his  lease,  and  he  had  no 
interest  in  it;  but  he  did  not  know  that  the  Plaintiffs 
would  require  more  or  less  then  eight  yards,  or  indeed 
any  breadth  of  coal  on  each  side  of  the  canal  and 
towing-path.  He  knew  that  he  was  not,  by  working  his 
cod,  to  injure  the  canal,  and  it  does  not  appear  that  he 
did  so ;  be  also  knew  that  the  Plaintiffs  were  entitled  to 
inspect  his  workings,  and  if  he  worked  contrary  to  the 
directions  of  the  act,  were  entitled,  at  his  expence,  to 
make  the  repairs  rendered  necessary  by  his  improper 
working ;  but  as  the  Plaintiffs  did  not  think  fit,  for  so 
many  years,  to  give  any  notice  as  to  the  quantity  of  coal, 
if  any,  which  they  required  to  be  left  for  the  safety  of 
the  canal,  it  does  not  appear,  why  the  Defendant  might 
not  enter  into  an  agreement  for  working  and  getting  all 
the  coal  comprised  in  his  lease. 


I  think  it  very  probable,  that  the  powers  given  by 
the  act  might  have  been  so  exercised  as  to  enable  the 

'Plaintiffs 
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Plainti£&  to  buy  the  ooal  under  the  canal  and  towing- 
path  and  a  reasonable  distance  on  each  side  of  them, 
at  the  valne  of  the  coal  in  the  bed;  but  for  reasons  of 
their  own,  they  probably  desired  to  delay  the  notices  as 
long  as  they  could ;  they  left  it  quite  uncertain  whether 
they  would  or  would  not  require  any  coal  to  be  left  for 
the  safety  of  the  canal,  and  I  think  that  they  cannot 
justly  complain,  of  any  rights  which  the  coal  owners  may 
have  conferred  upon  the  coal  workers,  during  the  time 
that  their  notices  were  delayed  for  their  own  amve- 
nience.  Under  the  circumstances  of  this  case,  I  am  of 
opinion,  that  the  Defendant  lawfully  acquired  an  interest 
in  the  coal  which  the  Plaintiffi  desire  to  be  left  for  the 
safety  of  the  canal. 


I  do  not  consider  what  may  be  the  value  of  that  in- 
terest, or  what  may  be  the  proper  mode  of  computing 
it  I  am  of  opinion  that  the  Defendant  has  an  interest, 
in  respect  of  which  he  is  entitled  to  receive  satisfaction, 
and  that  the  amount  of  the  satisfaction  which  he  is  to 
receive  is  to  be  assessed  and  determined  in  the  manner 
directed  by  the  act 

Under  these  circumstances,  I  have  not  thought  it 
necessary  to  give  any  opinion  upon  the  question  of 
jurisdiction,  in  case  it  had  clearly  appeared  that  the 
Defendant  was  not  entitled  to  any  compensation ;  and  for 
the  reasons  which  I  have  stated,  I  dissolve  the  injunction 
which  has  been  granted  to  restrain  the  Defendant's  pro- 
ceedings. 


On  the  application  to  dissolve  the  injunction  the  De- 
fendant had  filed  a  vast  number  of  affidavits,  thirty  in 
number,  and  it  was  objected  by  the  Plaintiffs  that  an 
unnecessary  expence  bad  been  incurred  by  the  De- 

fendanty 
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feodant,  and  that  he  ought  to  have  filed  a  simple  de-        1844. 
muirer,  by  which  the  point  might  have  been  deter- 
mined. 

2^  Master  of  ike  Rolls  said.  With  regard  to  the 

a£Bdavits,  I  do  not  think  that  parties  against  whom  an 

injoDction  is  applied  for  and  obtained,  upon  evidence  on  tiff  ^*^„i"n' 

one  side,  are  under  any  obligation  whatever  to  demur,  injunction  o 

if  by  abstaining  from  doing  so  and  by  filing  affidavits.  Defendant  is 

they  think  they  can  place  their  case  in  a  better  view  not  wrong  in 

meeting  the 
before  the  Court.     I  think  the  affidavits   in  this  case  case  by  affi- 

were  of  this  character ;  for  although  I  agree  with  the  ^^^^^^^^ 

argument  of  the  counsel  for  the  company,  that  the  real  solve,  aU 

question  in  issue  in  the  cause  might  have  been  decided  po^QfiQj|.htbe 

npon  demurrer;   still,  if  an  injunction  is  applied  for  determined 

^     t^     .      ^  i»j     .  .J       T  shortly  by 

tfid  obtaued  on  affidavits  on  one  side,  I  cannot  say  filing  a  de- 

tfaat  the  other  party  is  wrong,  in  endeavouring  to  im-  >°^'^* 
prove  his  case  by  stating  facts  on  affidavits. 


The  injunction  was  dissolved ;  and  the  Defendant  was 
to  be  placed,  as  nearly  as  possible,  in  the  same  position 
as  he  was  in  when  the  injunction  was  granted :  and  he 
was  not  to  be  obliged  to  serve  the  notices  required  by 
the  act,  or  to  begin  his  proceedings  de  naoo. 


KoTB.-^  The  company  appealed  from  this  deduon,  but  it  was 
afinaed  by  the  I«ord  Chancellor  on  the  ssd  dJune  1844. 
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^'"'•*"-  REED  ».  O'BRIEN. 

Where  a  vo-  npHE  bill  Stated,  that  General  Maurice  de  Laeyj  who 

U  pM^fecVed '  ^^  ^^  *«  Ireland^  bat  had  become  domicaed  ui 

the  settlor  is  Russioj  had  remitted  to  Ireland  several  sums  of  money, 

sary  party  to  for  the  benefit  of  the  families  or  descendants  of  his  de- 

a  suit  by  the     ceased  sisters,  Johanna  (/Brien  and  Benedicta  Murphf^ 

ceum  que 

trust  against     and  that  such  remittances  were  divided  amongst  such 

rompefite'  ^  families  or  descendants/;^  siirpes^  grandchildren  taking 
performance,    the  place  of  and  representing  such  of  their  parents  (the 

demurrer  is      children  of  the  deceased  sisters)  as  were  dead, 
overruled,  the 

give  the  Plain-  The  bill  then  stated,  that  in  1815,  the  Defendant 
TTh^'^tate!^'  Cyfln^  claiming  to  be  a  relation,  went  to  Russia  to 
mentsofthe     General  De  Lacy,  and  that  afterwards  (but  at  what 

Sdtli^cIISn.  ^^^^  ^^^  *^^"  ^»^  "^^  5^^^)'  ^^^  Defendant  O'Brien 
received  from,  or  by  the  directions  of  the  said  General 
Maurice  de  Laa/f  divers  large  sums  of  money,  or  the 
securities  for  the  same,  which  were  afterwards  realized, 
and  the  proceeds  received  by  the  said  Patrick  CfBrienj 
in  trust  for,  and  for  the  benefit  of  the  families  or 
descendants,  in  this  kingdom,  of  the  said  Mrs.  Johanna 
O^Brien  and  Mrs.  Benedicta  Muiyhy^  equally  and  per 
stiryes^  grandchildren  taking  in  manner  aforesaid.  That 
the  said  Patrick  O'Brien  did  not  divide  or  pay  the  same, 
or  any  part  thereof,  to  such  descendants  respectively^ 
or  their  representatives,  but  retained  and  applied  the 
same  to  his  own  uses  and  purposes ;  and  that  among 
other  sums  so  received  by  Patrick  O^Brien  from  General 
Maurice  de  Lacy^  were  three  several  sums  of  50,000 
silver  roubles,  60,000  silver  roubles,  and  19S1/.  145. 2d. 
sterling. 

That 
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That  10  the  coarse  of  the  year  1817,  General  Maw  1843. 
rice  De  Loiy  delbfeted  to  Patrick  XyBrien^.  at  different 
iimeS)  divers  sums  of  money,  amoaniiug  to  the  said  sum 
of  50»000  rilver  roubles,  in  trust  for  and  for  the  benefit 
aforesaid.  That  Patrick  OBrien  accepted  the  said 
trust,  and  that  he  thereafter  falsely  represented  to  the 
said  General  Maurice  de  Laof^  or  led  him  to  suppose, 
that  he  had  distributed  this  sum  among  the  relations. 
That  he  accepted  the  said  trusts,  and  wrote  to  persons 
in  JMandy  stating  that  he  had  received  the  two  last 
mentioned  sums,  on  the  trusts  and  for  the  benefit 
aforesaid. 

That  in  1818,  General  He  Lacy  delivered  to  OBrien 
60,000  silver  roubles,  in  trust  for  and  for  the  benefit  of 
the  said  descendants  oljohanna  Cf  Briefly  and  Benedicta 
Murphff  and  of  Maty  OBrien^  in  three  equal  shares 
per  stirpes  as  aforesaid.  And  that  Patrick  O'Brien  also, 
about  the  same  period,  received  from  General  Maurice 
de  iMofy  in .  trust  for  and  for  the  benefit  of  the  families 
or  descendants  of  the  sisters,  Johanna  and  Benedicta^ 
per  stirpes^  in  manner  and  proportion  as  aforesaid,  a  sum 
of  19S12.  145.  2d. 

That  in  1837,  a  part  of  the  trust  funds  was  assigned 
to  the  Plaintifis,  as  trustees  for  tlie  issue  of  the  mar- 
riage between  Charles  Nash  and  Mary  De  Imo/  his 
wife,  who  was  one  of  the  descendants. 

The  bill  sought  to  recover  these  sums,  and  prayed 
an  account  of  them ;  but  neither  the  issue  of  this  mar- 
riage, nor  the  legal  personal  Representatives  of  General 
De  Lacy,  were  made  parties  to  this  suit. 

The  principal  Defendants  demurred    for  want  of 
equity,  and,  ore  tenus,  for  want  of  parties. 
Vol.  VII.  D  •  Mr. 
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2^4S.  ^  Mr.  TfedsndMx.  Auoii,insiippoitof thedemairer, 
ccmtended,  that  the  circiiiDstatioes  stittd  in  tlie  bill 
thewed  a  mere  agency,  and  not  a  tmat*  lliat  the 
General,  according  to  the  statements  of  the  bill,  had 
delivered  monies  to  the  Defendant  as  his  agent,  tot  dis-> 
tributf on  amongst  his  relations ;  bat  that  this  did  not 
give  to  such  relations  the  right  of  insisting  on  its  being 
handed  over  to  them.  That  Of  Brim  had  no  trust  to 
perform  to  the  Plaintiffs,  and  that  his  duty,  at  the  utmost, 
was  to  hand  over  the  fiinds;  that  for  this  he  was  account- 
able to  the  Oeneral  only,  whose  agent  he  was,  and  not  to 
the  Plaintifis.  Acton  v.  fVoodgaie{a),  Petre\.Espimatte.{b) 

Secondly,  that  the  statements  were  so  vague  and  un- 
certain, that  it  was  impossible  to  ascertain  who  were  the 
persons  for  whose  benefit  the  funds  were  intended* 
Wormald  v.  De  Lide.  (c) 

Thirdly,  that  as  the  legal  personal  representatives  of 
the  General  had  a  right  to  insist  that  the  Defendant 
was  merely  an  agent,  and  as  they  would  become  en- 
titled to  the  fund,  in  case  of  failure  or  uncertainty  of 
the  objects,  such  representatives,  and  also  the  issue  of 
the  marriage  of  Charles  Nash  and  his  wife  (who  were 
the  cestuis  que  trust  of  the  Plainti£&)  were  necessary 
parties  to  this  suit 

Mr.  Pemberton  Leigh  and  Mr.  Anderson  in  support  of 

the  bill.     The  bill  expressly  states  that  the  Defendant 

received  the  money  as  trustee,  and  accepted  the  trust ; 

this  statement  cannot,  on  demurrer,  be  contested.    The 

case  is  not  one  of  agency  ;  it  is  a  trust  executed,  which 

requires  no  aid  of  this  Court  to  complete.    M^Faddeny. 

Jenh/ns.  {cQ    ^ 

Secondly, 

(a)  8  ilfy.  4r  K,  49S.  {d)  1  Hare,  458.,  and  1  Pkd. 

\b)  i&.496.  159. 

(c)  3  BeaVn  18. 
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Seoondly,  the  Coort  will  take  steps  to  escertain  the       IMS. 
cbss  ci  objects;  and  it  has  often  taken  upon  itsdf  the 
perfonnanoe  of  trnsts,  where  there  have  been  gifts  to  a 
dass  equally  uncertain  as  the  present 

The  representatives  of  the  settlor  are  not  necessary 
parties,  for,  from  the  moment  the  gift  became  inre* 
Tocable,  the  donor's  interest  ceased. 

Mr.  Teed  in  reply. 

Wkeaaeyyr/Purr{a\Chmnsanr.Pattndk{b\  BiUr. 
Cureton  (c),  were  cited. 

The  Mastee  i^ihe  Rolls  said  he  would  look  at  the 
authorities  before  he  decided  the  demurrer  for  want  of 
ecpdty. 

As  to  the  objection  for  want  of  parties,  he  said  that  if 
the  bill,  on  the  whde,  contained  an  allegation  of  a  Talid 
trust,  then*  there  would  be  a  cessation  of  property  in 
the  donor,  and  his  representatives  would  not  be  neces- 
sary parties.  As  to  the  issue  of  Nash  being  made  par- 
ties, it  appeared  that  a  specific  interest  in  the  property 
had  been  assigned  for  the  benefit  of  persons  who  had 
not  been  brought  before  the  Court;  and  that  his  present 
impression  was,  that  they  were  necessary  parties. 


TTie  Mastter  of  the  Rolls.  Aov.  s. 

The  bUl  states,  that  General  Maurice  de  Lacjff  who 

was  domiciled  in  Buma^  bad  remitted  to  Jrdand  several 

sums 

(a)  1  Keen,  551.  (c)  9  MyL  4r  JC.SO$. 

(ff)  2  Keen,  ISS^and  ConuDig. 
Ckmeent,  4  IF.  >.  5. 
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sums  of  money  for  the  benefit  of  the  fiunilies  or  de- 
scendants of  jhis  deceased  sisters,  Johanna  OBrien  and 
Benedida  Mwrphf^  and  that  such  remittances  were  to 
be  divided  amongst  soch  iamilies  or  descendants  per 
stirpes  grandchildren  taldng  in  the  place  of,  and  repre- 
senting such  of  their  parents,  the  children  of  the  de- 
ceased sbters,  as  were  dead. 


The  bill  then  states,  that  at  a  time  not  distincdy 
mentioned,  the  Defendant  Patrick  CfBrien  received 
from  General  Maurice  de  Laof  divers  large  sums  of 
money,  in  trust  for  and  for  the  benefit  of  the  fiunUies 
or  descendants  of  Johanna  CfBrien  and  Benedida 
Murphy,  equally  and  per  stirpes,  grandchildren  tak- 
ing in  manner  aforesaid ;  and  that  among  other  sums  so 
jreceived  were  50,000  silver  roubles  and  IBSIL  I4ts.  ^d. 
current  money  of  Great  Britain,  or  a  sum  of  Russian 
money  equal  in  value  thereto;  and  that  the  Defendant 
Patrick  CfBrien  accepted  the  said  trust,  and  repre- 
sented to  General  Maurice  de  Laof  that  he  had  dis- 
tributed the  money  accordingly* 


The  bill  further  states,  that  in  1818  General  Maurice 
de  Lacy  delivered  to  the  Defendant  Patrick  CfBrien 
60,000  silver  roubles,  in  trust  for  and  for  the  benefit  of 
the  said  descendants  of  Johanna  GBrien  and  Benedkta 
Murphy,  and  otMary  CfBrien,  in  three  equal  shares^Mr 
stirpes  as  aforesaid;  and  that  the  Defendant  Patrick 
OBrien  also,  about  the  same  period,  received  from  or 
by  the  directions  of  General  Maurice  de  Laof,  in  trust 
for  and  for  the  benefit  of  the  families  or  d^cendants  of 
the  sisters  Johanna  and  Benedida  per  stirpes,  in  manner 
and  proportions  aforesaid,  a  sum  of  1931/.  145.  2d. 

Th^  bill  alleges  that  die  Defendant  Patrick  O'Brien 
accepted  the  said  trusts,  and  wrote  to  certain  persons 

in 
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in  Lrdandj  stating  that  he  had  received  the  two  last-  1843. 
mentioned  sams,  on  the  trusts  and  for  the  hen^  afore* 
saiif  and  that  he  pkced  with  Sir  3L  Tiemof  a  large 
part  of  the  trust  monies,  and  that  the  said  Sir  Jf.  Tiem^ 
accepted  and  received  the  same  with  knowledge  of  the 
trusts,  and  afterwards  invested  2BBiLt  part  thereof,  in- 
die purchase  of  S\  per  cent  annuities. 


These  allegations  are  admitted  for  the  purpose  of  the 
demurrer ;  but  it  is  argued,  that  although  a  trust  be 
stated,  yet,  taking  the  statements  of  the  alleged  trust, 
together  with  the  context  of  the  bill,  it  appears,  that  the 
real  transaction  meapt  to  be  alleged  was  a  mere  agency, 
and  not  a  trust  to  be  executed  in  this  Court,  and, 
further,  that  if  it  be  a  trust,  the  nature  and  purposes  are 
stated  with  so  much  uncertainty,  as  to  make  it  unfit 
for  this  Court  to  entertain  the  suit. 

There  is,  indeed,  a  considerable,  and  perhaps  an  in- 
tended ambiguity  in  the  statements  of  the  bill ;  but,  on 
carefiiUy  reading  the  whole^  and  being,  I  confess,  unable 
to  understand  why  some  of  the  statements  are  ihtro^ 
duced,  I  cannot  say  that  there  b  any  thing  irreconcile- 
able  with  the  distinct  allegations  of  trust;  and  if  a  trust 
should  ultimately  be  established,  I  think  that  the  nature 
and  objects  of  it  are  not  stated  with  such  vagueness  and 
uncertainty  as  to  make  it  impracticable  for  the  Court  to 
execute  it  The  statements  are  indeed  not  satisfactorily 
made,  and  they  are  such,  as  to  make  it  probable  that 
there  may  be  great,  if  not  insuperable^  difficulties  iii 
establishing  the  case  alleged  by  the  Plaintifis;  but, 
taking  the  allegations  as  they  stand  admitted  on  this 
occasion,  I  think  that  the  demurrer  for  want  of  equity 
must  be  overruled. 

D  S  The 
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184S.  The  Defimdants  demurred  are  term  for  want  of  par- 

ties, and  stated  several  objections.  Having  r^ard  to 
die  allegations  of  the  bill»  I  do  not  think,  that  as  the 
case  is  now  stated,  the  legal  personal  representative  of 
General  de  Laey  is  a  necessary  party*  But  the  Plain- 
^ti£Gl  are  only  assignees  of  a  share  onoe  vested  in  Jokanna 
Pierce^  in  trust  for  persons  who  are  not  parties;  and  it 
does  not  appear  to  me,  that  the  suit  can  proceed  in  the 
absence  of  these  cestuis  qtte  trust. 

The  trusts  are  allq[ed  to  have  been  created  in  or 
about  1817  or  1818,  for  the  benefit  of  the  families  or 
descendants  of  the  sisters  of  General  de^Laof. 

Johanna  CfBrieny  one  of  the  sisters,  died  before  1795, 
leaving  a  daughter  Johatma  Pierce^  who  died  in  1821, 
leaving  children.  Johanna  Pierce  was  living  in  1818, 
and,  according  to  the  statement  in  the  bill,  was  entitled 
to  a  share  of  the  trust  funds,  and  upon  her  death,  this 
share  would  pass  to  her  legal  personal  representative. 

Mary  de  Lacy  Pierce  was  one  of  the  children  of 
Johanna  Pierce.  In  April  1886,  she  married  Charles 
Ncuhf  and  in  April  18S7,  it  is  alleged,  that  a  deed  was 
executed,  whereby  JbAn  Fitzmaurice  Pierce  (the  surviv- 
ing husband  of  Johanna  Pierce)^  and  other  persons,  as- 
signed to  the  Plaintiff  (yConnor  and  George  Pierce  a 
share  of  the  60,000  silver  roubles,  part  of  the  alleged 
trust  fiinds,  in  trust  solely  for  the  issue  of  the  marriage 
of  Charles  Nash  and  Maty  de  Lacy  Pierce.  Such,  at 
least,  appears  to  me  to  be  the  effect  of  the  statement  of 
this  deed  which  is  in  the  bill ;  but  the  statement  is  in 
itself  not  only  ambiguous,  but  so  made,  as  to  throw  some 
doubt  upon  the  nature  of  the  principal  trust  allq;ed  in 
the  bill. 
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It  is  subsequently  alleged,  that  John  Pierce  (meaning,        184S. 
I  presume,  John  Fttzmaurice  Pierce)  became  the  legal 
personal  representative  of  his  deceased  wife  Johanna^ 
and  that  by  a  subsequent  deed,  the  Plaintiff  Reed  was 
substituted  ^as  a  trustee  for  George  Pierce. 

This  bill  is  filed  by  Reed  and  OConnor^  the  trustees 
of  the  post-nuptial  settlement  of  Nash  and  his  wife;  and 
it  being  stated  that  the  settlement  b  made  solely  for  the 
benefit  of  the  issue  of  the  marriage,  it  is  said,  that  there 
is  issue  of  the  marriage ;  but  they  are  not  parties  to  the 
suit,  and  they  may  file  a  bill,  against  these  Defendants 
in  respect  of  the  same  matters,  after  an  adjudication  in 
this  suit  in  their  absence.  I  am  therefore  of  opinion, 
that  they  must  be  made  parties  before  the  cause  can 
proceed. 

Allow  the  demurrer  ore  tenus  for  want  of  parties  with- 
out costs,  and  let  the  Plaintifl&  have  leave  to  amend. 

I  wish  to  add,  that  the  frame  of  this  bill  is  such,  that 
having  thought  it  right  to  overrule  the  demurrer  for 
want  of  equity,  I  must  nevertheless  refuse  to  the  Plain- 
dfis  the  costs  of  that  demurrer. 


D  4 
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1845. 

^^'•^-  BLISS  V.  PUTNAM. 

A.  ^..  bein«     TTNDER  the  will  of  a  testator,  who  died  in  18S8, 

entitled  to  a       ■;     -  ,     ^   -.  .  •    ,  i.*.    • 

legacy,  and  John  C.  Putnam  was  entitled  to  a  ure  interest  in  a 

^,fc^JD**^b^a  ^^^^^y  ®^*®  testotor's  residuary  esUte« 

deed  whicli 

^Sr^  Jo^n  C.  Pvinam,  beings  together  with  his  copartner, 

<<unincum-  indebted  to  Messrs.  Wild  and  Co.   in' the  sum  of 

signed  irtoC.  4000IL,    executed    an   indenture,   dated   in  September 

D.  upon  trust,  1838,  and  thereby,  after  recitioir  the  will,  and  that  he 
to  retain  a         ,     .  ,  ^-      .  •*»  wr*.  *  .      i. 

moiety,  and      had  proposed  to  pay  2500/.  to  Messrs.  Wild  in  dis* 

as  to  the  re-     charge  of  his  individual  liability,  and  that  he  had  r»re- 

sidue  intrust  ,,,...#.. 

for  A,  B.  The  sented,  that  his  *<  lite  interest  was  not  then  incumbered/* 

CourT  and  ^^  ^^^  proposed  to  secure  the  2500£.  as  after  men- 
liable  to  le-  tioned,  John  C  Putnam  assigned  to  Messrs.  WUd  all 
He^,  first,       ^^^  interest,  &c  thereafter  to  arise  from  one  moiety 

that  C.  d:%      p{  the  testator's  residuary  estate^  upon  trust  to  retain  a 

moiety  must  .  ^    .  •.!,■  .. 

bear  its  share    moiety  of  the  monies  received  by  them,  until  2500L 

dut^*  a^^^    should  be  paid,  and  as  to  the  residue  of  the  monies  in 

secondly,  that  trust  for  John  C.  Putnam, 

C,  D.  was  not 

entitled,  as 

against  A.  B.'i      John  C.  Putnam  died  in  July  1840 ;  his  interest  there- 

cosu  ofthe^     ^P^^^  ceased,  and  it  was  found  that  the  moiety  of  his 

proceedings  to  portion  of  the  income  was  insufficient  to  discharge  the 
clear  and  as-  _      _,,         .    ,  .     r-i  ^  i  i 

certain  the       2500/.    The  whole  was  m  Court,  and  legacy  duty,  at 

fund  and  ob-  ^jj^  ^^^  ^f  3  p^,.  Qeiit,^  was  payable  on  the  amount, 
tain  poyment.  ^  .     ,  . 

Messrs.  Wild  and  Co.  had  incurred  the  costs  of  a  petition 

presented  by  them,  and  of  certain  proceedings  before  the 
Master  to  inquire  what  was  due  under  the  deed,  and 
what  portion  of  the  fund  in  Court  had  arisen  from  in- 
come accruing  after  the  date  of  the  deed. 

A  petition 
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A  petition  was  now  presented  by  the  executors  of  184S. 

John  C.  Putnam  for  payment  to  them  of  the  money  in  ^^^^^ 

Court,  after  providing  for  the  claim  of  Wild  and  Co.  v. 


The  questions  were,  first,  whether  the  moiety  to 
which  Messrs.  Wild  were  entitled,  was  to  bear  its  share 
of  the  legacy  duty ;  and,  secondly^  whether  Messrs. 
Wilts  costs  ought  to  be  paid  out  of  the  portion  of  the 
fund  belongmg  to  the  executors  of  Jo&it  C.  Putnam. 

Mr.  Kinderdey  and  Mr.  Goodeve,  for  the  executors  of 
mMh  C.  Puinam. 

Mr.  Turner  and  Mn  Sievens,  for  Messrs.  Wild  and 
Co.  contended,  that  as  John  C  Putnam  had  represented 
his  life  estate  to  be  unincumbered^  and  had  agreed  to 
assign  an  unincumbered  moiety,  his  share  ought  to  bear 
the  whole  amount  of  the  duty;  and,  secondly,  that 
Messrs.  WUd  were  entitled  to  the  costs  incurred  in  ob- 
taining the  fund,  especially  as  they  were  to  some  extent 
trustees. 

Tlie  Master  of  the  Rolls. 

The  question  is,  what  is  to  be  done  as  to  Che  legacy 
duty  and  the  costs.  The  legacy  duty  being  a  government 
charge  on  the  fund,  does  not,  I  think,  come  within  the 
view  of  the  parties  under  the  word  **  incumbrance." 
It  appears,  therefore,  to  me  that  the  legacy  duty  is  pay- 
able out  of  the  whole  fund. 

As  to  the  costs,  I  expected  some  authority  would 
have  been  cited.  If  none  can  be  found,  my  impression 
is,  that  the  second  moiety  is  not  applicable  to  the  pay- 
ment of  the  costs,  because  by  the  deed  it  is  made  the 
property  of  John  C.  Putnam  himself.  Each  party  must 
bear  his  own  costs. 


PuTlf4M. 
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184S. 

Dec.  s.  NICHOLLS  V.  STRETTON. 

A.  on  being      TN  January  1839,  the  Plaintiff  took  the  DeTendttit  as 
cwrawt^^*'        *"  articled  clerk  for  five  years  without  premium.     At 
not  to  be  con-  the  same  timei  an  indenture  was  executed  between  thero, 
of*!^.'!  ctients^  whereby  the  Defendant  covenanted  that  he  would  not, 
and  to  forfeit  'during  the  said  term  of  five  years,  nor  at  any  time  after 
such  breach,     the  expiration  of  such  term,  either  directly  or  indirectly, 
iimitSd'^   interfere,  or  intermeddle  with,  or  be  concerned,  as  at- 
acted  in  con-    tomey,  agent,  or  otherwise,  for  any  person  who  had 
tSi  cove^  ^     already  been,  or  who  should,  from  time  to  time  there- 
nant.    He        after,  become  or  be  the  client  or  correspondent  in  busi* 
by  injunction,   n^ss  of  or  with  the  Plaintiff,  or  any  partner  or  partners 
he  might  admit  to  a  share  or  shares  with  him,  or  any 
person  or  persons, to  whom  he  might  sell  or  assign 
the  whole  or  any  part  of  his  business  or  profession  of 
attorney,  solicitor,  and  conveyancer.     And  that  he  the 
Defendant  would  not  act  as  partner,  clerk,  or  assistant 
with  or  to  any  person  or  persons  who  should  interfere 
or  intermeddle  as  aforesaid.    And  in  case  the  Defendant 
should  commit  any  breach  or  breaches  of  his  said  cove- 
nants, promises,  and  agreements,  he  should  forfeit  and 
pay,  as  and  for  liquidated  damages,  the  sum  of  100/.  for 
every  such  breach.     And  it  was  thereby  declared,  that 
each  day's  repetition  or4:ontinuanoe  of  any  interference 
or  inteirmeddling,  as  aforesaid,  should  be  deemed  a  fresh 
breach  of  covenant,  and  incur  a  new  and  separate  penalty 
and  right  of  action.     Provided  nevertheless,  that  the 
same  covenant  was  not  to  restrict  the  Defendant  from 
being  concerned  in  business  for  any  of  the  connections 
of  the  said  Defendant,  who  might,  through  his  intro- 
duction, become  clients  of  the  Plaintiff,  and  being  on 

the 
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die  books  of  the  Ftaintiff^  admitted  by  him  to  have  I84S. 
been  so  introduced  by  the  said  Defendant  And  it  was 
thereby  expressly  declared,  that  it  was  the  true  intent 
and  meaning  ol  the  now  stating  deed  and  of  the  said 
articles  of  clerkshipi  that  the  Plaintiff  should  not  be 
obliged  to  continue  the  said  Charles  Marston  StretUm  in 
his  service,  against  his  will,  during  the  whole  or  any 
part  of  the  said  term  of  five  years,  but  that  the  said 
Defendant  should  and  would,  notwithstanding  the  said 
articles  of  clerkship,  at  any  time  quit  the  service  of  the 
PlamUfl^  on  receiving  from  the  Plaintiff  one  week's  no- 
tice in  writing  so  to  do,  the  Plaintiff  thereby  agreeing 
to  assign  the  said  articles  of  clerkship  to  such  other 
attorney  as  the  Defendant  might,  in  such  case,  require, 
but  such  assignment  of  the  said  articles  of  clerkship, 
was  not  to  affect  or  invalidate  the  covenants,  promises, 
snd  agreements  therein  contained. 

At  the  expiration  of  the  articles  in  1843,  the  Defend- 
ant left  the  Plaintiff  and  was  admitted  an  attorney. 

The  Plaintiff,  finding  that  the  Defendant  transacted 
business  for  some  country  solicitors  who  had  been  his 
clients  and  connections,  filed  this  bill,  praying  that  the 
Defendant  might  be  perpetually  restrained  by  injunction 
from  interfering  or  intermeddling  with,  or  being  con- 
cerned, as  an  attorney^  agent,  or  otherwise,  for  any  client 
or  correspondent  of  the  Plaintiff,  or  of  the  Plaintiff  and 
his  partners,  in  the  Plaintiff's  business  of  an  attorney, 
solicitor,  or  conveyancer. 

A  motion  was  now  made  for  an  injunction  in  the 
terms  of  the  prayer. 

Mr. 


4i 
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184S.  Mr.  Pemberian  Leigh  and  Mr.  Gooievet  for  die  Plain- 

^f*>^^^*^    tiff,  relied  on  WhiUaher  t.  Hone,  la) 

NiCHOLLS  '  ^    ' 


Stbitton. 


Mr.  Kinderdey  and  Mr.  Bogprs^  bt  the  DefimdanU 

The  covenant  is  in  restraint  of  trade,  and  so  oppres- 
sive  in  its  nature,  that  this  Court,  if  asked,  would  not 
interfere  and  direct  specific  performance,  but  would 
leave  the  Plaintiff  to  his  acdon  for  damages.  If  so,  it 
should  not  grant  the  injunction.  The  Defendant  was 
liable  to  be  turned  away  at  a  week's  notice,  and  yet,  by 
the  strict  terms  of  the  deed,  if  the  Plaintiff  had  ceased 
to  be  employed  by  a  client  before  the  Defendant  was 
born,  and  such  client  never  intended  to  employ  the 
Plaintiff  again,  still  the  Defendant  was  to  be  precluded 
from  being  concerned  for  him,  and  no  injury  might  be 
done  to  the  Plaintiff.  It  might  be  most  detrimental  to 
third  parties  to  prevent  the  Defendant  acting  for  them. 

The  deed  was  never  executed  by  the  Plaintiff,  and 
there  is,  therefore,  no  mutuality. 

Mr.  Pemberton  Leigh^  in  reply. 

The  Master  of  the  Rolls. 

In  all  cases  of  this  kind,  where  an  injunction  is  asked 
to  restrain  a  party  from  exercising  his  professional  em- 
ployment, the  Court  has  always  had  some  reluctance  in 
acting,  for  not  only  is  it,  to  some  extent,  a  restriction  on 
trade,  but  it  may  also  have  the  effect  of  depriving  third 
parties  of  the  services  of  those  in  whom  alone  they  may 

have 


(a)  3  Beavan,  SSS.  And  see 
Davit  V.  Mason,  5  Term  R, 
118.;  HitckcockY.  Coker,  6  Adol. 
^  EL  458.;  Archer  ▼.  Marsh, 
id.  9i59.;   Homer  v.   Graves,  7 


Bing.  735. ;  Proctor  v.  SargetU^ 
S  JIf. f  Gr.dO.;  WanLv.  Byrne, 
5  Mee.  4*  W.  548.;  Hmde  v. 
Gray,  1  Man.  4>  G.  195. ;  WaiUs 
V.  Day,  2  Mee.  t  ^*  273. 
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have  confidence.    The  question  has  arisen  not  only  in        1843. 

the  case  of  solicitors,  but  in  that  of  medical  men.    There 

was  a  case  before  Lord  EUUm^  of  a  medical  man  who 

had  covenanted  not  to  be  employed  for  certain  persons, 

and  those  persons  being  taken  ill,  it  was  a  case  of  great 

hardship  to  say  that  he  should  not  attend  them.     It  must 

be  admitted  that  this  Court  cannot  interfere  in  these 

cases  without  the  possibility  of  injury  to  third  parties. 

That  difficulty,  however,  has  been  passed  over,  and  the 

Court  has  repeatedly  exercised  its  jurisdiction  in  cases 

of  this  nature* 

It  is  no  answer  to  say,  in  this  case,  that  the  client 
would  not  have  employed  the  Plaintiff  in  the  particular 
case  referred  to.  Any  interference  with  his  clients  was 
one  of  the  very  things  which  the  Plaintiff,  when  he 
took  the  Defendant  into  his  office,  was  desirous  of 
guarding  against 

I  do  not  see  any  ground  on  which  I  can  say  that  this 
is  a  contract  which  this  Court  will  not  enforce.  The 
perseverance  of  Siretton  in  acting  in  this  manner  and  in 
availing  himself  of  the  introduction  he  accidentally  ac- 
quired in  the  Plaintiff's  office,  has  made  this  application 
necessary.  I  must  grant  this  injunction ;  the  only  ques- 
tion is,  as  to  the  terms  in  which  it  should  be  expressed. 


Non. — An  appeal  was  presented,  and  a  case  was  directed  to  a 
court  of  dhr. 
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^  «•  BACON  V.  BABNETT. 

The  Serjeant-    HPHE  Defendant  obtained  time  to  answer  on  the 

Jj^*^        •*■    terms  of  the  21st  Order  ot  December  ISSS  (a)  con- 

corpus  $ed        senting  to  a  serjeant-at-arms. 

languidttt. 

There  being 

£uc^1i^*diat        '^^^  Defendant  having  neglected  to  put  in  his  answer* 

the  latter  part  the  serjeant-at-arms  went  against  him  on  the  7th  of 

wM^VS""  Naoetnber,  and  on  the  16th  of  November  he  returned  in 

the  Court  effect,  cq>i  corpus  sed  languidus^  and  that  he  could  not 

the  serjeanu  ^  brought  up  without  danger. 

at-arms 

should  brine  -^-^      ^    »    ■«       ,.  •■    i         « 

the  Defendant       ^^'  G-  ^*  Bussell  now  moved  that  the  ser|eaDt-at- 

up  on  a  given  grms  might  bring  the  Defendant  up.  He  application 
should,  on  the  was  supported  by  affidavits  tending  to  shew,  that,  at  the 
K^S'Siusl^to  ^^""®  ^^  *®  nXMny  the  Defendant  was  in  health,  and 
the  contrary,  following  his  usual  occupations  and  pleasures^  He  cited 
Miles  v.  Lingham.  {b) 

The  Master  of  the  Rolls. 

That  affidavit  may  be  true ;  yet  we  all  know  health 
to  be  so  precarious,  that  it  is  possible,  that  to  bring 
him  up  at  the  present  moment  might  be  attended  with 
the  risk  of  his  life.  The  order  I  shall  make  b  that  the 
seijeant-at-arms  do  bring  him  to  the  bar  on  the  6th  of 
December^  unless  on  the  5th  of  December  he  shews  cause 
to  the  contrary.  # 


Dee.  s.  The  Defendant  having  put  in  his  answer, 

The  Master  of  the  Rolls  ordered  his  discharge  upon 
payment  of  all  the  costs  of  the  proceedings. 

(a)  Ordinei  Can.  SO.  (h)  7  Vet.  930. 
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t 

184S. 


THOMAS  A  THOMA&  ^.». 

TtTR.  P/GG07T  moved,  onder  the  2d  Order  of  the  g|J*  J^^ 
^^  11th  of  jfyril  1842(a)  as  amended  by  the  Slst  nOt  of  April 
Order  of  die  26th  of  October  1842  lb),  that  Mr.  iZ.  G.  a  'o^^.  the 
solicitor  of  this  Honourable  Court  not  towards  the  nates  the 
cause,  might  be  appointed  by  this  Court,  guardian  of  ^J^infant^'^ 
the  above-named  Defendant  John  TTumat^  an  in&nt,  and  usually 
under  the  age  of  twenty-one  years,  for  the  purpose  of  sofidtor  of 
putting  in  his  answer.  fo^jT"*^"' 

The  infant  had  appeared. 

The  Mastek  of  the  Rolls. 

The  'Court  makes  the  appointment,  and  usually  ap- 
points Mr.  Johnson  the  solicitor  of  the  suitors'  fund.  I 
will  make  the  appointment,  and  a  communication  will 
then  be  made  to  the  gentleman  named  in  the  notice 
of  motion. 

(a)  Ord.  Can.  197.  (h)  Ord.  Can.  819. 
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1843. 

Dee.  7.  ALCOCK  V.  SLOPER. 

Motion  in  a  T  TNDER  the  decree  in  the  original  cause  certain 

luftT**^  deeds  had  been  deposited  in  the  Master's  office ; 

posit  docu-  others,  relating  to  the  same  matter,  had  not  been  de- 
ments with  ° 


the  Master^  in 
whose  office 
other  docu- 
ments had  A  suf^lemental  bill  having  been  filed, 
been  deposited 
in  the  original 
suit,  instead  Mr.  Kinderdey  moved  for  the  production  of  the  do-* 

wriTclerlcs,      cuments  mentioned  in  the  answer,  and  asked  that  they 

thoug^u""       might  be  deposited  in  the   Master's  office  with  the 

refused/  Other  documents  instead  of  being  deposited  with   the 

Record  and  Writ  Clerk. 

Mr.  Pemberton  Lagkf  for  the  Defendant,  consented^ 
but 


T^e  Master  of  the  Rolls  objected  to  a  departure 
from  the  usual  practice,  and  he  refused  the  application. 


CASES  IN  CHANCERY. 


H AVERGAL  t;.  HARRISON.  Dec.  1 1, 12. 

npHE  testator,  by  his  will  dated  in  1800,  bequeathed  Bequest  to  A. 
^   as  follows :  «  I  will  and  bequeath  unto  my  beloved  [«  £  A^ 
wife  Mary  JViUns  all  my  worldly  effects,  stock  in  trade,  her  brother 
goods  and  chattels  of  every  description  unto  me  be-  andthetes- 
longing,  and  at  my  beloved  wife's  departure  for  her  ^^^^^ 
brother  and  stster^  and  my  brothers  and  sister^  to  have  sister  equally. 
equal  share  of  all  my  stock,  goods  and  chattels."  the  wS^lhi^ 

one  brother 
At  the  time  of  making  his  will  the  testator  had  three  ^^e  tesutor^ 

brothers  and  one  sister,  of  whom  one  brother  only  had  three 

,    ,  brothers  and 

survived  the  testator.  one  sister. 

Held»  that  this 

was  not  a  sift 

At  the  date  of  the  will  his  wife  had  one  brother  and  to  an  unascer- 

one  sister,  of  whom  the  sister  alone  survived.  baiu}  5b^ 

brothers  and ' 

The  testator  died  in  18S2,  and  his  widow  survived  "tthedate^of 

till  18S9.     Under  these  circumstances  the  question  was,  the  will. 

whether  the  brothers  and  sisters  took  in  classes,  so  tfiat  sonal  estate^ 

the  survivors  took  the  whole  residue,  or  whether  by  the  |£^^®^  JJe 

death  of  four  of  them  in  the  lifetime  of  the  testator  terms  of  the 

foar^ixths  lapsed.  SthfET"* 

bate ;  but  i( 

Mr.  Pemberton  Leigh  and  Mr.  JemSf  fot  the  Plain-  of  the  original, 

tifis,  the  next  of  kin,  contended,  that  this  was  a  gift  to  a  doubt  exisu 
,     .  ,  "^  as  to  the  ao- 

the  individuals  answering  the  description  at  the  date  of  curacy  of  the 

the  will,  and  not  a  gift  to  a  class  to  be  ascertained  at  [Ug  couiT'*^' 

the  death  of  the  testator.     That  if  he  had  intended  a  will  give  an 

fluctuating  body,  he  would  have  used  the  words  "  bro-  JJ^^^  parties 

thers  and  sisters"  in  both  instances.     They  insisted  to  apply  to 

therefore  that  four-sixths  were  undisposed  of  and  had  ^^al  Court  to 

kpsed  for  the  benefit  of  the  widow  and  next  of  kin.         ^  "  "S^t. 

V0L.VIL  E  Mr. 
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1843.  Mr.  Titmer  and  Mr.  Craig  tar  the  personal  repre- 

^^^^"^^    sentatives  of  the  widow. 

V. 

Hareison.  j^  Kinderdey,  cantnL  The  testator  intended  a  daas 
to  be  ascertained  at  a  future  period.  The  words  in  the 
original  will  are  her  brothers  and  sister.  Thb  did  not 
answer  the  state  of  her  family,  for  she  had  but  one 
brother :  the  Court  must  act  on  the  origmal  document 
and  not  on  the  probatCy  which  is  incorrect 

iTke  Master  ^ihe  Rolls. 

I  am  bound  by  the  probate,  but  if,  on  the  production 
of  the  original  will,  a  doubt  exists  as  to  theaccuracy  of  the 
probate  copy,  this  Court  will  give  an  opportnni^  to  the 
pardes  to  apply  to  the  Ecclesiastical  Court  to  set  it  right3 

Even  if  the  words  were  *'  brother  and  sister  "  still  it 
would  be  plain  that  the  intention  of  the  testator  was  that 
all  should  take,  and  all  brothers  and  sisters  would  have 
been  let  in  under  those  wcxds. 

Mr.  Pemberion  Leigh  in  reply.  Tlie  testatcHr  must 
dearly  have  meant  the  individuals;  his  parents  appear 
to  have  been  married  in  IISS^  and  his  mother  had  died 
in  1773* 

Finer  y.  Francis  {a)^  ShuMemortk  v«  Qre0!oes^\ 
Eiiight  V.  Gould  (c),  were  cited. 

Uie  Master  tfthe  Rolls. 

The  only  question  is  this, — wiiether  the  testator,  in 
the  use  of  a  general  description,  has  meant  it  to  apply  to 

persons 

(a)  a  Cox,  190.  Hmritm  v.  Harmfm,  I  Jtuit.  4* 

(h)  4  M^  4-  Cr.  55.  M.  78. 

(c)  2Ms^4^K.a95.^  andiee 


Harbison. 
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penons  capaUe  of  bong  enumerated  at  tbe  time,  or  to       184S: 
persons  who  might  afterwards  come  mto  existence  and    ]Q[][^^^[^ 
could  not  therefore  be  enumerated  till  the  death  of  the    _    «• 
testator.    His  wife  had  one  sister^  and  he  hadonesister : 
It  is  therefore  di£Scult  to  suppose  that  he  could  have 
meant  any  other  than  the  sister  of  himself  and  the  sister 
of  his  wife ;  for  if  he  intended  to  comprise  persons  not 
capable  of  bemg  enumerated  at  that  time,  and  persons 
capable  of  increase  or  decreasei  it  is  inconceivable  that 
he  should  have  used  the  words  in  the  singular  number^ 
and  exactly  applicable  to  the  existing  state  of  things. 

If  he  meant  by  this  description  to  enumerate  the  two 
particular  sbters,  how  can  we  conceive,  that,  as  to  the 
brothers,  he  meant  to  comprise  persons  not  then  in 
esdstence,  and  who  might  afterwards  come  into  esse  f 

I  have  a  strong  impression  that,  there  is  a  descripth 
personarum  at  the  time  of  the  making  of  the  wilL 

I  think  that  the  singular  word  *<  sister''  shews  that  he 
did  not  intend  a  class  incapable  of  being  ascertained  at 
the  time,  but  individuals  who  could  be  then  enumerated. 
I  will  consider  my  judgment 


TThe  Master  ^  the  Rolls.  dm.  is. 

I  have  read  the  case  of  Shuttlewortk  v.  GreaveSf  and 
do  not  find  in  it  any  reason  for  altering  the  opinion 
which  I  expressed  yesterday.  The  words  *'  all  and 
every  my  brothers  and  sisters,"  which  were  used  by  the 
testator  in  that  cause,  were  comprehensive  enough  to 
include  persons  not  capable  of  designation  at  the  date 
of  the  will,  and  there  was  nothing  to  indicate  the  de- 

E  2  signation 
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1845.       signation  of  taiy  particular  persrai;  there  were  words 

^V^    creating  a  tenancy  in  common,  and  a  limitatioii  to  ex- 

V.  ecators»  administrators,  and  assigns ;  and  the  question 

Habrison«    ^eems  to  have  turned,  partly  upon  those  words  and 

partly  upon  the  limitation. 

In  this  case,  it  appears  to  me  that  the  use  of  the 
word  *<  sister "  in  the  singular  number  can  only  apply 
to  the  sister  of  his  wife,  and  his  own  sister  then  in  being, 
and  that,  consequently,  as  to  them,  there  was  a  dengnatio 
perspnanm.  The  word  '*  brothers,''  supposing  it  to 
have  been  used  in  the  plural  number  in  both  cases, 
would  have  admitted  of  a  more  comprehensive  construc- 
tion; and,  in  one  case,  it  was  not  accordant  with  the 
fact  as  now  ascertained  to  have  been  then  existing.  It 
creates  some  ambiguity,  but  not  enough  to  overweigh 
the  efiect  of  the  word  **  sister.''  It  seems  in  the  highest 
degree  improbable  that  the  testator  should  have  meant 
to  designate  the  sisters  personally,  and  have  meant  an 
unascertained  and  unknown  class  of  persons  by  the 
word  <<  brothers  "  in  the  same  clause. 

I  am  of  opmion  that  the  brothers  and  sisters  living 
at  the  date  of  the  will  were  the  legatees,  and  that  the 
shares  of  such  of  them  as  died  in  the  testator's  lifetime 
lapsed  and  now  belong  to  the  next  of  kin. 
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LADY  HARTLAND  w  ATCHERLEY.  Jan.ii. 

nnHE  Defendant  Lord  Harttand  was,  in  18S6,  found  It »  not  the 

'^   lunatic  by  inquisition  in  Irelandj  and  Dennis  Mahon  the  Court  to 

was  appointed  committee  of  his  person  and  estate.  Lord  *PH°^  ^  . 
^^  ,  ^  person  resi- 

HarUand  and  his  committee  were  resident  in  Ireland*    '  dent  abroad 

to  be  guardian 

Mr.  W.  H.  Clarke  moved,  that  Dennis  Mohan  might      A.  was 

be  assigned  guardian  of  Lord  Hariland  to  answer  this  j^  jrdand 

bill,  and  defend  the  suit.     He  stated,  that  the  usual  ^^^  ^'  ^^ 

course  to  obtain  the  appointment  of  a  guardian  ad  litem  committee 

to  a  lunatic  Defendant  was,  to  present  a  petition  of  *«jc- -^•*>«ng 

course  for  a  commission  to  assign  a  guardian )  but  he  to  a  suit  in 

argued  that  the  Court  might  dispense  with  a  commission,  £!S^^n" 

as  in  the  case  of  an  infant  resident  abroad,  (a)  was  made  that 

B,  might  be 
appointed 
The  Master  of  ike  Rolls  said,  that  it  was  not  the  guardian  ad 

practice  of  the  Court  to  appoint  a  person  resident  abroad  that  the  pro' 

to  be  ffuardian,  as  the  Court  would  hare  no  power  to  P^  course 

,     ,.  ,,,       was  to  get  the 

compel  obedience  to  its  orders;  that,  unless  the  in->  /ruAcommis- 

terests  of  the  committee  and  lunatic  were  inconsistent,  Jn^^^^ 

they  ought  to  answer  together ;   that  here  the  parties  under  the 

might  get  the  inquisition  recorded  in  England  unier  «.  4il,and 

the  act  (d),  and  then  the  lunatic  anii  committee  could  }^^  f^^  ^^® 

lunatic  and 
answer  together.  committee  to 

.  answer  toge* 

(a)  See  SmUk  v.  Palmer,  5     Drani  v.  Vauie,2  T.  4-  C.  (C.  C.)  ^^' 
Beavam,  10.;    ShutUeworik   ▼•      624, 
Shuiileworik,     S    Hare,    147.;         (*)  I  H^.4.c.65.#.41. 
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Jmu  11.  ROBEY  xh  WHITEWOOD. 

The  1  W.  4.    ^I^HE  Defendant  was  committed  for  contempt  in  not 

RiUen'^doet  answering,  (a)    He  put  in  his  answer^  but  being 

Dot  autbonBo   too  poor  to  pay  the  costs  of  the  contempt,  it  was  moved 

order  ^hst  the  ^^  ^^  behalf,  that  it  might  be  brdered,  under  the  Con- 

gortsof  sDe-  tempt  Actlb\  that  the  Defendant's  costs  of  contempt 
fendant's  oon-      .  f   .  ,  .      ,  ,   ,        .     -.^  *.     , 

tempt  for  not   might  be  made  costs  m  the  cause,  and  that  the  Defend- 

Sdwbo*       ant  might  forthwith  be  discharged  without  payment  of 

too  poor  to      costs. 

peythen^ 

maybeoofts 

in  the  came.        Mr.  Teed^  in  support  of  the  application,  referred  to 

the  1  fF.4.  c.  56.  s.  15.  rule  17*9  by  which  it  is  enacted 
<<  that  in  any  other  case  of  a  commitment  for  contempt, 
not  herdn  specially  provided  for,  the  Court  may,  upon 
any  such  application  as  last  aforesaid,  or  upon  any 
such  report  as  aforesaid,  make  such  order  for  the  dis- 
charge of  the  prisoner,  upon  any  such  terms,  and 
making,  if  the  Court  shall  see  fit,  any  costs  in  the 
cause,  as  to  the  Court  shall  seem  proper.** 

Mr.  ShMeare,  corUrd^  was  not  heard. 

The  Master  of  the  Rolls. 

I  do  not  think  I  can  make  this  order,  the  effect  of 
which  may  be^  to  make  the  Plaintiff  pay  the  costs  of  the 
Defendant's  contempt  I  doubt  whether  the  seventeenth 
rule  of  the  apt  g^ves  authority  to  the  Court :  it  provides 
only  for  *'  any  other  case  of  a  commitment  for  contempt 
not  herein  specially  provided  for ; "  and  the  act  contains 
this  very  humane  provision,  that  the  prison^ shall  be 

visited 
(a)  S  Bern.  509.  {h)  1  W.  4.  e.se. 
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Tuitod  by  an  oflioer  of  the  Coiirt»  upon  whose  report  1844. 

the  Court  msy  make  provision  for  payment4if  the  costs  j^^^O^ 

of  a  party  in  contempt,  not  in  the  way  which  is  here  e. 

isked,  but  oat  of  the  soiton'  fimd.  Whitewoop. 


IRELAND  9.  BADE,  Jan.  is. 

nraBD[S  was  a  petition  of  Ifae  Receiver  in  the  cause,  for  A  Recover 
^  payment  of  certain  costs,  charges,  and  ezpences  pj^^t  af  ^ 

which  he  had  incurred.  tidon,  or 

originate  pro- 
ceediDga,  in 

It  appeared  that  in  18SS,  Ur.'SmaUpiece  the  peti-  the  cause; 

any  necessary 
tioner  had  been  appointed  Receiver,  and  that  he  had  application 

incurred  considerable  expences  in  obtaining  possession  ^^^^^^ 

of  the  property,  in  consequence  of  the  violence  of  one  parties  to  the 

of  the  Defendants.      It  was  also  admitted  that  he  had  JJJ^*'excI^ti^M 

incurred  other  costs,  charges,  and  expences  in  the  per-  to  the  rule; 

formance  of  his  duties  of  Receiver,  which  had  not  been  Recmer  had 

paid.    He  had,  in  18S4  and  afterwards,  made  various  Incurred  costs 
■      ,.      .  ,  1.  .  r   1  .  .    '    intheexecu- 

applications  to  the  soucitors  of  the  parties,  requestmg  tion  of  his 

them  to  obtain  an  order  for  the  taxation,  and  some  fh"^^rtTwhad 

orders  had  been  made  to  that  efiPect,  which  however  long  neglected 

had  fiuled,  upon  technical  objection  afterwards  taken  it  was  held  ^'' 

theretow  ^^  **®  T" 

justified  in 

presenting  a 

In  1839,  Mr.  Daoison  had  obtained  the  conduct  of  If '!^^<^  ^'^ 

their  pay- 

the  cause,  and  he  promised  to  make  an  application  to  ment. 
the  Court  respecting  the  petitioner's  claim;  in  1841 
the  Receiver  had  been  discharged.  No  further  steps 
having  been  taken  to  satisfy  the  Receiver's  claim,  he 
presented  a  petitbn  for  the  taxation  and  payment  of  his 
ooats,  chaiges,  and  expences. 

E  4  Mr. 
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1844.  Mr.  G.  Turner  and  Mr.  Preseoit  WkUe^  in  support  of 

the  petition* 

Mr.  Kindtrsletfy  carUrdf  contended  that  the  Receiver 
ought  not  to  have  presented  this  petition,  and  that  it  had 
been  done  without  any  proper  comnunication  with  the 
other  parties ;  he  urged  that  the  Receiver  ought  to  pay 
the  costs  of  it. 

Mr.  SUirUan,  for  the  Plaintiff: 

'    T^e  Master  ^the  Rolls. 

A  Receiver  ought  not  to  present  a  petition  or  ori- 
ginate any  proceedings  in  a  caiise ;  any  necessary  ap- 
plication should  be  made  by  the  parties  to  the  suit. 
That  is  the  general  rule ;  but  there  is  some  difficulty  in 
adhering  to  it,  and  many  exceptions  to  it  have  been  al- 
lowed. Sir  Jokn  Leach^  however,  did  adhere  to  it  with 
considerable  strictness. 

In  this  case  the  petitioner  was  appointed  Receiver 
twelve  years  ago,  and  all  acknowledge  that  he  incurred 
costs,  charges,  and  expences  in  the  execution  of  his 
duty,  which  he  is  entitled  to  receive.  He  does  not 
seem  to  have  been  desirous  of  presenting  a  petition  of 
bis  own,  and  he  carefully  and  properly  applied  to  the 
parties  to  the  suit,  in  order  that  they  might  take  pro- 
ceedings for  the  satisfaction  of  his  claim.  I  do  not  find 
that  they  were  unwilling  to  do  so;  but  unfortunately 
they  set  about  it  in  such  a  way  as  to  produce  no  result 
to  the  Receiver.  An  order  was  even  obtained,  but  with- 
out due  service,  and  it  could  not  be  acted  on.  This  was 
not  the  fault  of  Mr.^Damson,  who  had  not  the  conduct 
of  the  cause  till  18S9.  Though  he  knew  of  these  costs, 
charges,  and  expences,  and  seems  to  have  intended  to 

provide 
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provide  for  them,  yet  nothing  e£fectaal  was  ever  done.  1844^ 
The  Receiver  being  entitled  ta  costs,  charges,  and  ex* 
pences,  and  the  parties  having  dekyed  for  ten  years  ta 
provide  for  their  taxation  and  payment,  I  think  he  was 
justified  in  presenting  this  petition.  The  order  most  be 
made,  and  I  cannot  charge  him  with  the  costs  of  the 
proceedings.  The  costs  of  all  parties  must  be  paid  out 
of  the  fhnd  in  the  hands  of  the  Receiver. 


ROBERTS  V.  JONES.  Jan.  si. 

TN  this  case,  the  Defendant  had  filed  a  plea;  the  APiaintiir 

-''  Plaintiff  neglected  to  set  it  down   for    argument  setdowna 

within  the  three  weeks,  according  to  the  exigency  of  plea  for  mu- 

the  d5th  Order  of  the  26th  of  August  1841  (a),  in  con-  Defendant 

sequence   of  which,  it  was  "to  be  held  good  to  the  ^^fo^'the 

same  extent,  and  for  the  same  purposes  as  a  plea  allowed  costs  of  the 
^  „  plea  and  of 

upon  argument.*'  •  J'uit.    The 

Court  d^ 
Mr.  Simons  now  moved,  exparte^  that  the  Plaintiff^  make  the 
might  pay  the  costs  of  the  plea  and  suit.    He  observed  ^"^^' 
that  this  was  like  the  case  of  a  demurrer  submitted  to 
under  similar  circumstances  ;   Cartmright  v.  Smith  (&), 
Mackenzie  v.  Claridge{c)\  and  he  referred  to  the  Slst 
Order  of  the  3d  oi  April  1828  (cQ,  which  directs,  that 
on  the  dOawance  of  a  plea  to  the  whole  suit,  the  Plaintitf 
shall  pay  the  taxed  costs  of  the  plea  and  suit,  unless  the 
Plaintiff  undertakes  to  reply,  or  the  Court  shall  think 
fit  to  make  other  order. 

The 

{a)  Ord.  Can.  175.  (e)  6  Beav.  19J. 

ib)  6  Beav.  191.  (iQ  Ord.Cmu  17. 
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1844.  7X«Ma8TXB^^RoiX8. 

The  Plaintiff  ooght  to  have  notice  of  this  motiony 
and  have  an  opportunity  of  undertaking  to  reply.  The 
case  b  not  like  that  of  a  demnrrer;  fori  notwithstanding 
ihe  plea  is  to  be  held  good,  still  Ae  Plaintiff  has  a  right 
to  reply  thereto^  and  to  go  into  evidence  to  disprove 
the  allegations  it  contains. 


Jan.  91.  RICHARDSON  o.  HASTINGS 

Liher^  givea    l^fR*  HUBBACK  moved  ex  parte  for  leave  to  amend 
^mwd'a  deri.  *  demurrer,  by  inserting  the  words  «*  this  De- 

cal  error  in  a    fendant  ^  for  « these  Defendants.'* 

demurrer,  the 

twelre  dayt 

for  demurring       Th^  twelve  days  for  demurring  had  not  expired,  (a) 

pired. 

TTie  Master  of  ihe  Rolls  gave  liberty  to  make  the 
amendment,  the  Defendant  undertaking  to  amend  the 
Plundfi*  office  copy. 

(a)  Ord.  Can.  46. 
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1849. 


UPJOHN  V.  UPJOHN.  ^^^  ^• 

Dee.  98« . 

fpHIS  case  appears  fblly  stated  in  the  judgment.    It  A  testatrix, 
I  ,  ,  ha?iDg  the 

-^  was  argued  by  moie^ofan 

estate^di- 

Mr. PemberUm  Leigh  and  Vix.Prescoit  White^  for  the  ezecaton  to 

and**  if  the 
Mr.S-ifefaWowjMr.Hffl^^  JhSSSto 

Mr.  BagshaoKj  Mr.  C.  J.  HdU^  Mr.  Blunts  Mr.  SsnderS'  completed 

ley,  and  Mr.  jywr,  for  the  several  Defendants.  Tonlhs  aftw 

her  death/' 
the  save  the 
Mr.  PemberUm  LeigA^  in  reply.  entirety  on 

certain  trusts; 
*'  but  in  case 
The  cases*  cited  were  on  points  not  the  subject  of  the  her  executors 
^  ,  J     .  .  should  not 

reported  decision.  5^  able,** 

within  that 
-  time, "  to 

purchase  it," 
she  directed 
ftcss,         3^  Master  of  the  Rolls.  her  moiety  to 

be  sold,  and 

The  questions  in  this  cause  arise  upon  the  construe-  ^Jgh^  whh 

tion  of  the  will  iXAmjTaokie,  dated  the  18th  of  October  noo/.  to  be 
.^^^  held  on  other 

1796.  •  trusts.    The 

will  contained 

Some  time  before  the  date  of  the  will,  an  undivided  r^due  of  her 
mdety  of  the  estate  in  question  had  become  vested  in  ^^Z^^ 
die  testatrix,  by  descent  from  her  cousin  Ann  Burgis.  kind,  &c. 
AnOiony  Burltm  Bennett  was  the  owner  of  the  other  J^^J"  ^t**"* 

moiety,  completed" 
withm  the 
thn^  although  the  executors  *  were  able,"  so  that  neither  of  the  expressed  events 
happened.    Held,  first,  that  the  trusts  both  of  the  estate  and  IJOOL  failed ;  and, 
scoMdlj,  that  as  between  the  devisees  and  heir-atJaw,  the  latter  was  entitled  to  the 
tcitatrix*s  pioietv  of  the  estate. 

As  to  tbeHabaity  ef  the  executon  in  thit  cai^  qucare. 
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1843.  moiety,  and  the  testatrizi  oontemplating  that  her  exe- 
^"fTV^  cutors  might  be  able  to  purchase  Mr.  Benneifs  moie^, 
V.  '  or  might  not  be  able  to  do  so  in  twelve  months,  by 
Upjobic.  j,^j,  ^m^  made  dispositions  adi^ted  to  either  event.  If 
Mr.  Bennett  were  disposed  to  sell  his  moiety,  she  di- 
rected her  executors  to  purchase  it;  and  if  the  purchase 
should  be  completed  within  tvodve  nunUhs  after  her  death, 
she  gave  her  own  moiety  to  trustees,  in  trust,  during  the 
life  of  her  daughter  Catherine  Mary  Page,  to  pay  the 
rents  to  her;  and  after  her  death  she  gave  the  same 
moiety  to  her  grandson  William  George  Page  and  the 
heirs  of  his  body;  and  in  default  of  such  issue,  to  her 
grandson  James  Clement  Page  and  the  heirs  of  his  body ; 
and  in  de&ult  of  such  issue,  to  her  granddaughter 
Catherine  Anne  Page  and  the  heirs  of  her  body;  and 
in  default  of  such  issue,  to  the  heirs  of  the  body  of  her 
daughter  Catherine  Mary  Page;  and  in  default  of  such 
issue  to  her  nephew  William  Burltoti  in  fee.  And  if  the 
executors  should  purchase  Mr.  Bennetfs  moiety,  she 
directed  the  same  to  be  secured  and  settled,  in  the 
manner  she  had  devised  the  moiety  of  which  she  was 
then  possessed,  so  that  the  whole  might  go  and  descend 
together. 

.This  was  the  disposition  she  made,  in  contemplation 
of  her  trustees  and  executors  completing  the  purchase 
of  Mr.  Bennett's  moiety  within  twelve  months  after  her 
death.  She  then  proceeded  to  provide  for  the  other 
event,  and  expressed  herself  as  follows :  <<  But  in  case 
my  said  executors  shaU  not  be  able^  within  twelve  months 
after  my  decease,  to  purchase,  on  fair  and  equitable 
terms,  the  other  moiety  of  the  said  estate,  then  my  will 
and  mind  is,  that  they  do  sell  the  undivided  moiety  that 
I  now  possess,  for  the  most  money  that  they  can  pro- 
cure  for  the  same,  and  place  the  money  arising  from 
such  sale  x>n  mortgage  security,  or  vest  it  in  the  public 

funds; 
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funds;  and  also  that  they  raise  llOOL  out  of  roy  per*       184S. 

sonal  estate,  and  place  it  on  the  like  security."    And     ^tT^^""^^ 
.       ■  1      .  <.   1  ,       1       .  Upjohn 

she  then  gave  the  interest  of  the  sums  to  be  thus  in-  v, 

vested,  to  her  daughter  for  life,  as  she  had  given  to  her  ^wo««» 
the  rents  of  the  whole  estate,  if  Mr.  Bennetfs  moiety 
had  been  purchased ;  and  after  the  death  of  her  daugh- 
ter, she  gave  the  purchase-money  and  the  1100/*  to 
her  grandson  William  George  Page^  if  then  living,  and 
he  should  then  have  attained  the  age  of  twenty-one 
years;  but  if  he  died  under  that  age,  she  gave  the  prin- 
cipal sum  to  his  brother  James  Clement  Page;  and  if  he 
also  should  die  under  age  to  his  sister  Catherine  Anne 
Page^  on  her  attaining  twenty-one  years  of  age  or  day 
of  marriage;  and  if  she  died  under  age  and  unmarried, 
then  she  gave  the  same  sums  to  any  other  children  her 
danghter  might  have^  to  be  divided  between  them 
equally,  or  if  her  daughter  died  without  children  or 
nooe  of  those  she  left  should  attain  twenty-one  years, 
she  gave  the  same  principal  sum  to  her  nephew  William 
BurUon*  And  she  gave  to  her  executors  all  the  residue 
of  her  estate  of  what  kind  or  nature  soever,  in  trust, 
nevertheless,  that  they  should  place  the  same  on  mort- 
gage securities,  or  vest  the  same  in  government  security, 
and  pay  the  interest  therefrom  arising  to  her  daughter 
Caikerine  Mary  Page^  for  her  separate  use  for  life,  with 
power  for  the  executors,  with  her  consent,  to  employ 
any  part  of  the  residue  towards  the  support,  education, 
and  advancement  in  life  of  her  grandson  William  George 
Page;  and  after  the  death  of  her  daughter,  she  gave  the 
residue  to  all  the  children  of  her  daughter,  to  be  equally 
divided  between  them,  share  and  share  alike,  with  sur- 
vivorship, if  any  should  die  under  twenty-one  years  of 
age;  and  if  none  should  attain  that  age^  she  gave  the  re- 
sidue to  WilUam  BurUon. 

By  the  decree  made  on  the  hearing  of  the  cause, 
inqiuiries  were  directed,  for  the  purpose  of  ascertaining, 

whether 
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1845.  whether  all  the  penms  who  were  intereBted  in  die 
estate  were  parties  to  the  cauae;  and  the  Master  was 
directed  (in  case  he  should  find  that  all  parties  interested 
were  parties  to  the  suit)  to  inqniiey  amongst  other  things, 
whether  the  executors  of  Ann  TooUe  were  able^  within 
twelve  calendar  months  after  her  decease,  to  pmrchasey 
on  fidr  and  equitable  terms,  the  moiety  of  the  estate  in 
question  which  did  not  belong  to  her;  and  in  answer 
to  this  inquiry  the  Master  has  reported,  that  a  negoA- 
ation  was  entered  into,  immediately  after  the  decease  of 
the  testatrix,  for  the  purchase  of  the  moiety  of  die  estate 
which  belonged  to  Mr.  Anthanjf  BurUon  BennM^  iHio 
expressed  his  willingness  to  sell  the  same  to  die  trus- 
tees, long  before  die  expnradon  of  the  time  named  by 
her  for  the  completion  of  the  purchase;  and  it  was 
understood  by  the  pardes  interested  under  the  will 
and  by  Mn  Bennett,  that  the  purchase  would  be  com- 
pleted within  twelve  calendar  months  after  the  decease 
of  die  testatrix;  and  the  testatrix's  daughter,  in  expect 
adon  that  it  would  be  cCHnpkted,  entered  inta  posses* 
sion  of  the  entirety  of  the  estate,  soon  after  the  death  of 
the  testatrix,  but,  in  fiict,  the  purchase  never  was  com- 
pleted, and  Mr.  Bennett  having  died  intestate  as  to  his 
moiety»  his  heir  asserted  his  claim  thereto,  and  sold  and 
conveyed  it  to  Mr.  Ugjohn;  and,  under  these  drcum* 
stances,  the  Master  found,  that  M^  exeeuion  of  the  tes* 
tatrix  *were  abkf  within  twelve  calendar  months  after  her 
death,  to  purdiasef  on  fair  and  equitable  terms,  the 
moiety  of  the  estate  which  did  not  belong  to  her. 

We  have,  therefore,  this  state  of  things:  the  execu- 
tors might,  according  to  the  directions  of  the  will,  and 
there  tfore  ought  to  have  completed  the  purchase  within 
tweh^e  calendar  months  after  her  death,  but  they 
negl(K:ted  to  do  so,  and,  in  fact,  the  purchase  never  was 
comi)leted.    In  die  event  of  the  purchase  of  Bennetts 

moiety 
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InasmaGfa  as  the  purchase  of  B^im^s  moiety  was  not 
eompleted  in  twelve  calendar  months  after  the  testatrix's 
deaths  it  is  said,  that  the  limitation  of  the  entirety  of 
the  estate  fiuls.  And  inasmuch  as  the  executors  were 
able  to  complete  the  purchase  within  the  time,  it  is  said, 
that  the  limitation  of  the  purchase-money  and  of  1  lOC^ 
directed  in  the  event  of  their  being  unable  to  complete^ 
fidb.  And  both  these  limitations  failing,  it  is  contended, 
that  die  testatrix's  moiety  of  the  estate  in  question  passes 
by  the  residuary  clause  in  the  wiU. 

The  apparent  object  of  the  testatrix  was,  to  limit  and 
settle  this  particular  estate^  if  the  entirety  could  be  ob- 
tained,  for  the  purposes  of  her  trust ;  she  did  not  intend 
to  limit  any  other  real  estate^  or  her  own  moiety  of  this 
estate,  if  the  other  moiety  could  not  be  obtained.  On 
the  contrary,  her  intention  was  to  limit  money  only,  if 
the  other  moiety  of  the  estate  could  not  be  obtfliined;  and 
for  that  purpose  she  desired  tt>  have  her  own  moiety  sold. 
The  executors,  as  it  would  seem,  by  mere  neglect,  did  not 
eomplete  the  purchase,  and  the  moiety  which  might  and 
ought  to  have  been  purchased  according  to  the  trusts  of 
die  win,  has  now  vested  in  a  person  who  Is  under  no 
obligation  to  selL  Not  only  was  the  purchase  not  com- 
pleted in  the  time  limited  by  the  testatrix,  but  there  is 
no  reason  to  suppose,  and  it  is  not  allied,  that  it  can 
now  be  completed  at  alL    The  mtention  to  limit  this 

particular 


moiety  being  completed  in  twelve  months,  the  testatrix       1843. 
limited  the  entirety  of  the  estate  in  a  particular  manner.    ^"^P^^^"^ 
bi  the  event  of  the  executors  not  being  able  within  t;. 

twelve  months  to  purchase  Benneifs  moiety,  she  di-     ^i'John. 
recced  her  own  moiety  to  be  sold,  and  the  purchase* 
foaoej,  together  with  11002.,  to  be  raised  out  of  her 
personal  estate  to  be  limited  in  another  particular 
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1848.  particular  estate  is  wholly  defeated,  aod»  as  the  testatrix 
did  not  intend  to  limit  any  other  real  estate^  or  her  own 
moiety  of  tliis  particular  estate,  separately,  I  think  that, 
under  the  circumstances,  no  effect  can  now  be  given  to 
this  devise. 

Again,  the  testatrix  did  not,  in  the  evoit  which  hap- 
pened (the  executors  being  able  to  purchase  the  other 
moiety),  intend  to  have  h^r  moiety  sold,  in  order  that 
the  purchase  money,  together  with  1100/L  might  be 
limited  in  the  way  she  directed.  Her  apparent  object 
was  this:-— the  sale  and  the  limitation  of  the  money 
were  to  take  effect,  only  in  the  event  of  the  executors 
being  unable  to  purchase  Benneifs  moiety  in  twelve 
months,  which  they  were  not;  and  I  do  not  think, 
that  the  default  of  the  executors  in  not  purchasings  caa 
be  allowed,  contrary  to  the  intention  of  the  testatrix,  to 
give  effect  to  a  limitation  intended  to  take  effect  under 
different  circumstances. 

It  appears  to  me  that  the  testatrix  intended,  at  all 
events,  to  give  a  life  interest  to  her  daughter,  and  a  cer- 
tain succession  of  interests  to  the  grandchildren  named 
in  her  will ;  but  it  cannot  be  understood,  for  what  rea^ 
son  she  varied  the  limitations  to  grandchildren,  so  as  to 
alter  the  interests,  in  the  different  events  which  she  con- 
templated. 

It  may  be  conjectured  that  she  would  have  made 
no  difference,  between  the  event  of  the  executors  being 
able  and  neglecting  to  make  the  purchase  in  twelve 
months,  and  the  event  of  their  being  unable  to  make 
the  purchase  in  that  time ;  but  this  would  be  no  more 
than  conjecture.  The  will  affords  no  clue  for  the  dis- 
covery of  what  her  intention  might  have  been,  in  the 
event  which  occurred ;  and  the  context  of  the  will  does 

not 


Upjohn. 
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not  assist  in  the  construction  of  the  particular  clauses.        1843. 
In  such  circumstances,  it  appears  to  me  that  the  safest     ^^^^^"^ 
coarse  is  to  adhere  to  the  strict  words  of  the  clauses.  «• 

That  which  was  the  primary  object  of  the  testatrix  was 
defeated  by  the  neglect  of  the  executors.  That  which 
was  her  object  only  in  the  event  of  the  first  being  unat- 
tainable, can  only  have  effect  given  to  it,  by  allowing 
the  neglect  of  the  executors  to  defeat  the  first,  for  the 
purpose  of  making  the  second  available,  in  circumstainces 
different  from  those  which  were  contemplated  by  the 
testatrix. 

Whether  the  executors,  or  those  who  represent  them, 
can,  in  any  way,  be  made  answerable  for  the  conse- 
quences of  their  neglect,  does  not  appear  to  be  a  ques- 
tion in  this  cause;  but  it  appears  to  me,  that,  und^r 
the  circumstances,  both  the  directions  fail:  that  the 
1100/L  is  not  to  be  raised,  but  remains  part  of  the  re- 
siduary personal  estate.  The  remaining  question  is, 
whether  the  testatrix's  moiety  of  the  real  estate  in  ques- 
tion passes  by  the  residuary  devise  in  the  will,  and  I 
think  that  it  does  not,  for  although  the  words  in  which  the 
residuary  clause  is  expressed  are  large  enough  to  com- 
prise real  estate,  yet  the  testatrix  having  clearly  intended 
to  dispose  of  this  particular  estate  in  a  different  manner, 
it  is  plain  that  she  did  not  intend  it  to  pass  as  residue, 
and  it  appears  to  me  that  the  heir-at-law  became  entitled 
to  it  (a) 

It  must,  therefore,  be  declared,  that  the  sum  of  11 00/. 
is  not  to  be  raised  out  of  the  personal  estate,  and  that, 
under  the  circumstances,  the  heir-at-law  of  the  testatrix 
is  entitled  to  her  moiety  of  the  real  estate  in  question. 

(s)  See  Goodrighl  v.O^,  8  v.  Fitidd,  FoH.  184.;  Doedenu 
Mod.  ISS.y  Wright  V.  Home^  Welljt  v.Scotl^  5  Man.  ^  S.  300., 
FoH.  I8S.,  and  8  Jlfo</.222.;  Roe      and  1  Vict,  c.  26.  i.  XX v. 
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Jan.  2S. 


LINGREN  V.  LINGBEN. 
DICK  V.  LACY. 


On  an  appli- 
cation, by 
motion^  for 
the  appoint- 
ment with- 
out a  com* 
mission  of  a 
guardian  ad 
Miem  to  an 
infant  abroad, 
an  affidavit 
should  be 
produced  af 
the  infiincjr 
ofthepartj. 


TtJ^R.  G.  RUSSELL  in  the  fonner  case,  and  Mr. 
-*-^A  Beavan  in  the  latter,  moved  for  the  appointment 
of  a  guardian  ad  litem  to  an  infant  resident  abroad,  with- 
out a  commission,  (a) 

The  Master  of  the  Rolls,  in  both  instances,  said, 
that  after  the  recent  case  which  had  come  before  him  (6), 
in  which  a  guardian  had  been  assigned  to  a  Defendant, 
who  was  represented  to  be  an  infimt,  but  turned  out  to 
have  been  thirty  years  of  age,  he  must,  on  applications 
of  this  kind,  require  an  affidavit,  that  the  party  was  an 
infant  at  the  time  of  making  the  application. 

(a)  See  Smith  v.  Palmer^  5  Beav.  10. 
(6)  Green  v.  Baddeley,  15  Feb.  1844. 


Jan,  2S* 


FIELD  V.  ROBINSON. 


I^TR.  TURNER  moved  to  stay  all  proceedings  in 
•*"^"*-  the  cause,  on  payment  of  the  legacy  claimed  and 
the  costs  of  suit     Pemberton  v.  Tcpham.  (a) 


Mr. 


Where  the 
Defendant 
submits  to 
pay  the  whole 
demand  of 
thePhiinti^ 
the  Court 
stays  the  pro- 
ceedings I  but  if  there  be  a  question  in  dispute  as  to  the  Plaintiff's  right  to  recover 
certain  expenses,  and  the  Defendant  docs  not  submit  thereto,  the  Court  will  not 
interfere  summarily  and  stop  the  suit. 

A  Defendant  submitted  to  the  claim  of  the  Plaintiff  except  the  costs  of  a  </if- 
iringas.  The  Court  would  cot  stay  the  proceedings  till  the  question  was  agreed 
upon  or  determined. 


(a)  1  Beav.  316. 
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Mr.  Kindersley,  for  the  Plaintiff,  opposed  the  applica-  1844. 

tion,  unless  the  Defendant  also  paid  the  costs  of  a  dts»  ^^^^^^^ 

tringaSf  which  the  Plainti£^  for  his  protection,  had  placed  v, 

OQthefiind.  Robinson. 

The  Master  of  the  Rolls. 

Where  all  that  the  Plaintiff  can  recover  is  a  certain 
sum  of  money  and  the  costs  of  the  suit,  and  the  Defend- 
ant comes  and  offers  to  pay  the  whole  demand,  it  is  the 
usual  practice  of  the  Court  to  prevent  the  suit  going 
on;  butof  there  b  a  question  whether  the  Plaintiff  has 
or  not  a  right  to  recover  certain  expenses  incurred  by 
hiniy  and  that  is  in  dispute  between  the  parties,  and  not 
submitted  to  by  the  Defendant,  it  must  be  in  some  way 
determined  (a)  before  the  Court  can  interfere  summarily 
and  stop  the  suit  (&) 

(a)  See  Fm  Sandau  ▼.  Moore,  yBitp.  p.  460. 

(b)  The  parties  afterwards  agreed  on  a  nun  to  be  paid  in  full 


NICHOLSON  V.  NORTON. 


•/aii.95. 


THE  JMendant  Elizabeth  Elisha  was  entitled  to  a  By  the  decree 
fumi  due 
share  of  the  estate  of  the  testator  in  the  cause,  from  a  legatee 

in  respect  of  which,  advances  had  been  made  to  her  by  Jf^^J^y 

the  executor  Norton  to  the  amount  of  SI?/.    She  was  against  her 

-.1-^   share  of  the 
»^^   testator's 
estate,  and 
her  costs  were  ordered  to  be  paid  to  her  solicitor.    It  being  found  that  the  claims 
against  her  exc^ded  her  portion  of  the  estate,  and  the  legatee  being  insolvent,  an 
aj>plication  was  made  by  motion,  that  the  costs  ordered  to  be  paid  to  her  solicitor 
might  be  carried  to  the  credit  of  her  account.    The  Court  staved  the  payment  of 
the  costs  for  a  month,  in  order  that  the  matter  might  be  set  right. 

F2 


CASES  IN  CHANCERY. 

also  indebted  to  the  estate  of  the  testator  in  the  nun  of 

102/. 
Nicholson 

KoaTON.  By  jjjg  decree,  the  Defendant  Norton  was  directed  to 
retain  those  sums  out  of  her  share^  and  her  costs  were 
ordered  to  be  paid  to  her  solicitor. 

Mr.  Wickens^  on  behalf  of  Norton^  now  moved  lo 
vary  the  decree  as  to  the  payment  of  the  costs  to  the 
solicitor,  and  that  the  amount  might  be  carried  to  the 
credit  o(  Elizabeth  Elis/ia  in  taking  the  accounts.  He 
grounded  the  application  on  this,  that  the  share  of 
Elizabeth  EUsha  in  the  estate  amounted  to  250L  only,  a 
sum  quite  insufficient  to  discharge  what  was  due  from 
her,  and  that  she  was  insolvent.  He  argued  that  a 
party  indebted  to  the  estate  will  not  be  allowed  to  re- 
ceive any  payment  while  his  debt  continues  unsatisfied ; 
but  the  costs  due  to  him  will  be  set  off  pro  tanto  against 
the  debt  due  from  him ;  Harmer  v.  Harris  {a)  \  and  that 
this  might  be  done  independently  of  the  solicitor's  lien, 
and  by  motion  after  decree ;  Shine  v.  Gough.  {b) 

Mr.  Teed,  contra.  The  practice  of  the  Court  is  not 
to  vary  the  decree  on  motion,  which  can  only  be  done 
on  a  rehearing.  The  state  of  the  accounts  is  not 
proved. 

The  Master  of  the  Rolls.  I  think  there  is  a  fair 
question  to  be  determined.  I  will  therefore  stay  the 
payment  of  the  costs  for  a  month,  and  give  an  oppor- 
tunity to  apply  to  set  the  matter  right. 

(a)  1  Rust.  155.  (b)  2  Ball^  B,35.    And  see 

CaUeU7.Smom,6  Seav.50S» 
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HOLMES  V.  BADDELEY.  ^^  "- 

BADDELEY  v.  HOLMES. 

rr^HIS  was  an  application  by  the  Defendant  in  the  A  prudent 

-*•    second  suit,  for  a  month's  time  to  answer  after  the  solicitor  never 

takes  an 


production  of  the  documents  mentioned  in  the  answer  order  for  time 

to  answer,  on 
the  condition 
of  a  seijeant- 
atparmsiin 
the  terms  of 

which  the  Defendant  put  in  an  insufficient  answer.      -•     ^®^ill2i!l^ 


of  the  Defendant  to  the  first  suit.  S.'3tion 

of  a  seijean 

On  the  5th  otjuly  1842  the  original  bill  was  filed,  to  the  terms  of 


€)i  December 
18S5. 

On  the  29th  of  March  184S,  the  second  bill,  in  the  5«i^"]??*f^' 

'  ^  ^  ings  on  a 

nature  of  a  cross  bill,  was  filed ;  and  the  Defendant  in  the  cross  cause 

first  suit  having  filed  a  second  answer  on  the  1 5th  of  ^\i^^l^ 

Jiify  184S,   the  Master  of  the  Rolls,  on  the  27th  of  fendantinthe 

July  1848,  ordered  the  production  of  the  documents  in  bad  fully 

the  first  suit  (a) ;  and  the  proceedings  in  the  second  suit  a°*wcred. 

were  stayed,  until  tlie  Defendant  in  the  first  suit  had  in  the  original 

fully  answered.    The  Defendant  in  the  first  suit  i^  fouiSTuiL 

pealed  to  the  Lord  Chancellor,  as  regarded  the  order  for  cient,  but 

production  of  certain  documents  which  he  considered  ^^^tt  though 

privileged.  (&)  ordered,  had 

not  been  pro- 
duced, their 

The  answer  of  the  Defendant  in  the  first  suit  was  not  production 
_        ,       ^  .  .„    ,  1      /.  ^         ,  1         being  the  sub- 

found  sufficient  till  the  12th  of  December  1843 ;  and  an  ject  of  a  pend- 

application  being  made  to  the  Master,  by  the  Defendant  j^e^Q^^ 

in  the  cross  suit,  for  time  to  answer,  the  Master,  on  the  overruling  the 

7th  of  January  1844,  refused  to  grant  it,  except  on  the  thel^Jster 

terms  of  the  21st  Order  of  December  1883  (c),  viz.  of  the  gave  the  De- 

-^  ^     .         fendant  in  the 

JJeiendant  cross  cause  an 

(a)  6  Beavan^  5S1.  (c)  Ord.  Can.  SO*  unconditional 

(6) /*.p.525.ii,  order  for  time 

to  answer^ 
ivith  liberty  to  apply  to  extend  it. 
JP3 
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Defendant  consenting  to  a  seijeant-at4urniS9  which  the 
Defendant  Holmes  declined  to  take ;  whereupon  he  t^ 
plied  to  the  Court 

The  appeal  had  not  been  disposed  o^  and  the  docu- 
ments, the  subject  of  it,  had  not  been  produced.  It  t^ 
peared  also,  that  on  the  11th  oi  January  instant,  an  order 
had  been  made,  in  the  first  cause,  for  the  production  of 
further  documents  mentioned  in  the  further  answer  of 
the  Defendant  Baddeley^  and  that  it  had  not  yet  been 
complied  with. 

The  present  application  was  supported  by  an  affidavit 
of  the  clerk  of  the  solicitor,  stating  that  counsel  had  ad- 
vised that  before  Holmes  answered  the  second  bill,  the 
first  bill  ought  to  be  amended,  which  ought  not  to  be  done 
till  the  documents  had  been  produced ;  and  that  the  de^ 
ponent  believed  that  counsel  could  not  settle  the  answer 
of  Holmes^  until  a  month  after  the  documents  should 
have  been  left  for  inspection,  without  great  injury  to  the 
case  of  Holmes. 

Mr.  Turner  and  Mr.  Birdf  in  support  of  the  motion. 

Mr.  Kinderdey  and  Mr.  G.  JU  Russell^  contri. 

The  Master  of  the  Rolls. 

The  answer  of  the  Defendant  in  the  first  suit  was 
found  sufficient  on  the  12th  of  December  last ;  but  all  the 
documents  have  not  yet  been  produced,  so  that  though, 
in  one  sense,  the  answer  is  sufficient,  yet^  in  another 
sense,  it  is  still  insufficient 


The  answer  having  been  found  sufficient,  the  Defend- 
ant applied  to  the  Master  for  time  to  answer  the  cross 

bill. 
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bill.  He  was  of  opinion  that  time  ought  to  be  granted, 
but  on  the  condition  of  the  Defendant  consenting  to 
a  serjeant-at-anns.  In  my  long  experience,  I  never 
bew  this  condition  submitted  to  by  any  prudent  so- 
licitor. 

BblmeSf  having  had  an  inspection  of  some,  but  not  of 
all,  of  the  documents  which  have  been  ordered  to  be 
produced,  now  asks  for  further  time  to  answer,  and  I 
think  be  is  entitled  to  it. 

» 

If  he  had  stated  that  he  was  unable  to  answer  until 
the  documents  which  are  the  subject  of  the  appeal  had 
been  produced,  I  should  have  suspended  his  obligation 
to  answer  until  they  had  been  produced.  The  affidavit 
however  states  that  he  requires  these  documents  for  the 
purpose  of  amending  his  bill.  I  cannot  attend  to  that ; 
it  can  have  no  weight  on  this  occasion ;  but  then  it  goes 
on  to  say,  that  the  solicitor  believes  that  the  answer 
cannot  be  settled  until  a  month  after  the  documents 
hare  been  inspected.  This  statement  is  sufficient^  and 
it  seems  right  to  grant  him  five  weeks'  time,  with  liberty 
to  apply  to  extend  it,  on  affidavit  shewing  that  an  m« 
spection  of  these  documents  is  material  and  necessary 
before  the  Defendant  can  put  in  his  answer  to  the  cross- 
bill 
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Nov,  8. 


ALLEN  V.  THORP. 


The  ultimate 
trust  in  a  mar- 
riage settle- 
ment of  a 
fund  belong* 
ing  to  the 
wife,  was  to 
her  executort 
or  tubmm9» 
tnUort*   Held, 
first,  that  the 


T)  Y  the  settlement  made  on  the  marriage  of  Munde^ 
^  ford  Alien  with  Elizabeth  Bush^  a  sum  of  SOOOL 
was  settled  on  the  wife  and  husband  for  life,  in  succes- 
sion, with  remainder  to  the  children  of  the  marriage,  as 
the  husband  and  wife  or  the  survivor  should  appoint, 
and,  for  want  of  such  appointment,  to  the  children  of  the 
marriage,  to  be  vested  at  twenty-one  or  on  marriage 

survjvine  hus-  ^{^{^  consent ;  and  in  case  no  child  should  attain  that 

band,whowas  ,    ,.,    ,  ,,      , 

her  adminis-     age  or  many  with  consent  (which  happened),  tlien  to 

transfer  to  such  person  as  the  wife  should  appoint^  and 

in  default  ^  unto  the  executors  or  administrators  of  the 

UBidEUzabethRusk:' 


trator,  and 
not  her  next 
of  kin,  was 
entitled;  and, 
secondly,  that 
if  by  those 
words  her 
next  of  kin 


No  appointment  was  ever  made*  The  wife  died  in 
were  intended,  1327^  ^^d  a  daughter,  the  only  issue  of  the  marriage, 
next  of  kin  at  died  under  twen^-one,  without  having  been  married. 
The  surviving  husband  took  out  administration  to  his 
wife  and  daughter,  and  applied  to  T^orp  and  Griffin^  the 
trustees,  to  have  the  fund  transferred.  Griffin  was  wilU 
ing  to  comply,  but  Thorp  refused* 


the  death  of 
the  wife^  and 
not  of  the 
husband  (who 
was  tenant  for 
life),  were 
entitled. 

By  a  mar- 
riage settle- 
ment, a  fund 
belon^ng  to 
the  wife  was 


The  husband  filed  a  bill  against  the  trustees,  praying 
,  transfer  of  the  trust  fund. 

The 


settled  on  the 

husband  and  wife  for  their  respective  lives,  with  remainder  to  the  children  of  the  mar- 
riage, to  be  Tested  at  twenty-one  or  marriage ;  and  in  case  no  children  should  attain 
vested  interesu  (which  happened),  then  as  the  wife  should  appoint ;  and  in  default 
unto  the  executort  or  administrators  of  the  wife.  The  wife  pre-deceased  the  hus- 
band, and  made  no  appointment.  There  was  one  child  only  of  the  marriage,  who 
survived  her  mother,  but  died  without  attaining  a  vested  interest.  Held,  that  the 
ultimate  limitation  was  in  favour  of  the  wife's  administrator,  and  not  of  her  next 
of  kin,  and  one  of  two  trustees  having  declined  to  transfer  the  fund  to  the  sur- 
viving husband,  who  was  his  wife's  administrator,  and  having  severed  in  his  defence 
in  a  suit  to  obtain  a  transfer,  was  allowed  no  costs.    ^ 
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The  next  of  kin  of  the  wife  were  not  parties  to  the        184S. 
suit.  * 


V, 


The  trustees  severed  in  their  defence;  Griffin  sub-  Thorp. 
mitted  to  transfer ;  but  T/unp,  by  his  answer>  stated, 
*<that  he  bad  been  advised  by  counsel,  that  it  was  very 
doubtful^  whether  the  limitation  in  the  settlement,  (in 
de&ult  of  the  appointments  therein  mentioned),  to  the 
executors  or  administrators  of  the  said  Etizabeth  AUen^ 
(formerly  EUzabeth  Bush)j  operated  in  favour  of  the  said 
Mundeford  JlUn^  as  her  husband  and  administrator,  or 
in  favour  of  the  next  of  kin  of  the  said  Etizabeth  Rush 
(afterwards  Elizabelh  Allen) ;  and  that  it  was  also  doubt* 
fill,  ^wfaether  the  words  of  limitation,  used  in  the  said 
setdement,  denoted  next  of  kin  living  at  thc^  decease  of 
the  said  Elizabeth  Allen^  (in  which  case  they  would 
apply  to  Elizabeth  Frances  AUen^  the  daughter  of  the 
said  Elizabeth  AUenf  who  died  an  infant  shortly  after 
the  decease  of  the  said  Elizabeth  Atten)f  or  whether 
theydesignated  next  of  kin  of  the  said  Elizabeth  Allen 
who  should  be  living  when  the  preceding  trust  failed," 
in  which  case  certain  persons,  whom  he  named,  would 
beher  nextof  kin. 

Mr.  Pembertan  Leigh  and  Mr.  Rogers^  for  the  Plaintiff. 
The  husband,  as  administrator  of  his  wife,  is  entitled 
under  the  ultimate  limitation  to  her  executors  or  ad- 
ministrators. That  point  was  clearly  settled  by  Lord 
Cottenham  in  Daniel  v.  Dudley,  (a) 

Supposing,  however,  that  this  is  not  the  proper  con- 
struction, and  that  the  words  <<  executors  or  adminis- 
trators "  mean  next  of  kin,  then  the  next  of  kin  of  the 
wife  living  at  her  death  are  alone    entitled.      Her 

daughter 
(s)  1  Pkimpt,  1. 
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1843.  daughter  was  sole  next  of  kin  at  that  period;  and  the 
PlaintifF,  in  the  character  of  administrator  of  his 
daughter,  is  entitled  to  the  fiind. 

The  Defendant  Thorp^  who  has  unnecessarily  occa- 
sioned the  litigation,  in  a  case  in  which  the  Plaintiff  is 
entitled  in  either  alternative,  ought  to  bear  the  costs. 

Mr.  G.  Turner  and  Mr,  Younge,  for  T^rp.  Though 
there  is  a  strong  expression  of  Lord  CottenhanCs  opinion 
in  Daniel  v.  Dudley^  still  there  was  no  ultimate  decision 
in  that  case ;  and  the  opinions  of  Lord  Brougham  in 
Bulmer  ▼.  Jay  {a)  and  of  Sir  L.  SkadweU  in  Buhner  and 
Jay  and  Daniel  v.  Dudley  are  opposed  to  what  fell  from 
Lord  CoUeuham  in  the  case  of  Daniel  v.  Dudley. 

Secondly,  if  the  next  of  kin  are  entitled,  they  must 
be  ascertained  at  the  death  of  the  tenant  for  life,  and 
therefore  the  representative  of  the  daughter  b  not  en- 
titled.   Briden  v.  Hewktt.  {b) 

The  Defendant,  who  has  acted  bond  fide^  under  the 
opinion  of  counsel,  in  a  case  in  which  the  highest  au- 
thorities differ,  ought  to  be  allowed  his  costs. 

Mr.  Walpcle  for  Grijffm^  the  other  trustee. 

Mr.  Pemberlon  Leighj  in  reply.  Lord  Brougham^ 
in  Bulmer  ▼•  Jay  (c),  held  the  fund  liable  to  the  wife's 
debts :  this  makes  that  case  consistent  with  Daniel  v. 
Dudley.  Briden  v.  Hewlett  turned  on  the  peculiar  ex- 
pression  "would,**  which  was  held  to  "import  that 

the 

(a)  5  MyL  4*  K.  197.  and   MtUer  v.  EatoH,   Cooper, 

{b)  2  JWy.  4-  K.  90.   And  8ee      272. 
Bird  Y.  Wood,  2  Sim.  4*  i^^  400.,         (c)  5  MyL  if  K.  204. 
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the  testator  intended  his  next  of  kin  at  the  death  of       184$. 
his  mother."  (a)      The  case  of  Daniel  v.  Dudley  was 
bronght  to  the  consideration  of  the  Defendant  Thorp 
prior  to  the  institution  of  the  suit     He  refused  to  act 
on  it« 

IHe  Master  of  the  Rolls. 

The  first  question  in  this  case  is,  whether  I  am  to 
hold  that  the  words  '^  executors  or  administrators  ** 
mean  the  next  of  kin ;  and  I  consider  that  question 
concluded  by  authority.  The  case  of  Daniel  v.  Dudley 
is  entirely  in  point ;  and  I  could  not  consbtently  come 
to  a  different  conclusion.  But  if  that  question  were 
otherwise  decided,  and  the  limitation  to  the  ^execu- 
tors or  administrators"  of  the  wife  were  taken  to  be  a 
limitation  to  her  next  of  kin,  then  the  daughter  who 
was  next  of  kin  of  the  lady  living  at  the  time  of  her  death 
would  be  entitled,  and  she  is  represented  by  the  Plaintiff. 
It  seems  therefore  perfectly  clear,  in  one  way  or  the 
other,  that  the  Plaintiff  must  be  entitled. 

It  is  matter  of  argument,  in  almost  every  case  of  this 
kmd,  whether  you  are  to  intend  by  the  next  of  kin 
those  who  are  really  so  at  the  time  of  the  death  of  the 
party  wHose  next  of  kin  are  to  take,  or  whether  you 
can  collect  from  the  instrument  that  there  was  an  in- 
tention or  reason  to  exclude  them,  and  give  the  pro- 
perty to  somebody  else ;  but  I  think  that  in  this  case  there 
is  no  sufficient  foundation  for  the  argument,  and  there- 
fore, in  whichever  way  you  may  view  it,  if  you  look  at 
it^s  depending  upon  the  authority  of  the  case  of  Daniel 
▼.  Dudley^  or  upon  the  construction  of  the  words,  as  a 

limitation 

(a)  See  UrquhaH  v.  Urquhart^  V.  C.  E.,  20th  of  February  1844. 


76  CASES  IN  CHANCERY. 

1848.       limitation  to  the  next  of  kin,  in  either  case,  it  seems  to 
me,  the  Plaintiff  is  entitled. 

With  respect  to  costs,  the  Court,  I  think,  ought  to 
have  great  regard  to  the  difficult  situation  in  which 
trustees  are  almost  necessarily  placed,  in  consequence 
of  the  various  decisions  which  almost  unavoidably  arise 
in  this  Court,  upon  the  construction  of  deeds  and  wills. 
I  feel  that  this  particular  Defendant,  having,  as  far 
as  any  thing  appears,  birly  laid  the  case  before  counsel, 
and  taken  his  advice  and  opinion  upon  it,  is  entitled  to 
consideration  in  that  respect,  and  would  be  entitled  to 
his  costs,  if  there  were  not  other  circumstances  to  coun- 
tervail that  particular  circumstance.  Now  taking  tlie 
fiu;t  to  have  been,  as  it  is  alleged,  that,  previous  to  the 
suit  being  instituted,  this  particular  decision  was  pointed 
out  to  the  Defendant,  or  to  those  who  were  advising 
him,  and  in  which  the  point  was  clearly  taken  into 
consideration  and  decided,  and  that  there  is  to  be  set 
against  it  only  one  case,  in  which  the  Judge  who  ulti- 
mately decided  it,  added  a  clause,  the  efiect  of  which 
was  to  make  it,  in  substance,  in  conformity  with  the  case 
of  Daniel  v.  Dudley^  namely  the  clause,  that  the  property 
was  liable  to  the  debts  of  the  wife,  I  think  in  the  result 
of  this  case  I  ought  not  to  charge  this  trustee  with  costSj 
but  that  I  ought  not  to  give  him  any. 


B 
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1843. 

ROBEY  V.  WHITEWOOD.  ^-  «• 

Y  the  1  fK  4.  c.  S6.  s.  15.  rule  5.,  where  a  De-  A  Defendant 
fendaat  is  in  custody  for  not  answering,  and  the  want  of  an- 

Plaintiff  shall  not  bring  him  to  the  bar  within  the  period  f^®r» "°' 

°  .  '^  having  been 

there  specified,  <<  the  sheriflT,  gaoler^  &c.  shall  thereupon  brought  to 
disduur^  bim  out  of  custody."  ^^.m^ 

•  the  limited 

The  Defendant  in  this  case  was  taken  under  an  at-  discharged! 

tachment  for  not  answering,   and,    not  having  been  ^eld,  tHai  the 

brought  to  the  bar  within  the  proper  time,  was  dis-  might,  by  spe- 

charged.    The  Court,  subsequently,  on  the  22d  o(June,  ^^^^^  ^ 

directed,  that,  unless  he  answered  within  a  fortnight,  a  second  atuich* 

new  attachment  should  bsue  against  him.  (a)  ^^^  ^^  ^* 


swer. 


The  Defendant  having  been  served  with  the  order 
then  made,  neglected  to  put  in  his  answer,  whereupon  a 
second  attachment  issued  against  him*  He  was  taken 
under  this  attachment  on  the  2d  of  November  1848,  and 
was  turned  over  to  the  Queen's  Prison  on  the  4th  of 
November. 

A  motion  was  now  made  to  set  aside  the  order  of  the 
22d  of  1^01^,  the  second  attachment,  and  the  subsequent 
proceedings,  and  that  the  Defendant  might  be  dis- 
charged out  of  custody. 

Mr.  Teedj  in  support  of  the  motion.  The  order  of 
the  22d  of  June  was  irregular,  the  object  of  the  statute 
was  to  compel  the  Plaintiff  to  use  proper  diligence,  and, 

to 
(a)  5  Beawm,  399. 
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18iS.        to  attain  that  objecti  it  directs^  that,  in  defaalt  of  the 
^^"^^^"^     PlaintiflF  proceeding  in  the  manner  therein  pointed  out, 
V.  the  Defendant,  after  a  certain  time,  shall  be  released 

Whitbwood.  jj.^^  custody;  Greening  v.  Greening,  (a)  This  would 
be  perfectly  illusory,  and  the  Defendant  would  be  de- 
prived of  the  benefit  intended  for  him  by  the  statute,  if, 
being  discharged,  he  might  be  brought  back  to  prison  a 
second  time  for  the  same  cause.  The  fifth  rule  is  im- 
perative that  he  shall  be  discharged,  and  the  Court  has 
no  discretion  to  remand  him.  If  it  had  been  intended 
to  vest  any  discretion  in  tfte  Court,  the  act  would  have 
provided  for  it,  as  in  the  thurteenth  rule. 

At  law,  where  a  party  has  been  arrested  and  dis- 
charged, he  cannot  be  taken  again  for  the  same  cause. 
The  execution  operates  as  a  satisfiiction.  (£)  So,  here, 
the  discharge  from  custody  is  a  discharge  from  the 
contempt  By  force  of  the  statute,  the  neglect  of  the 
Plaintifi*  has  also  operated  as  a  waiver  or  discharge  of 
the  contempt,  for  which  it  would  be  unjust  to  punish  an 
individual  a  second  time. 

In  WiUiams  v.  Taamshend  {c)  a  Def<nidaDt  having  been 
discharged,  as  in  the  present  case,  Mr.  Spence^  for  the 
Plaintiff,  then  moved  for  liberty  to  issue  a  fresh  sub- 
pcena  against  the  Defendant,  But  the  Vice-Chancellor 
doubting,  whether,  if  a  fresh  subpcma  were  issued,  an 
attachment  could  be  taken  out  upon  it,  desired  a  cer- 
tificate to  be  obtained  from  the  clerks  in  Court  upon 
the  point  The  certificate  was  as  follows :  —  '^  The 
clerks  in  Court  are  of  opinion,  that,  although  a  new  sub- 

pcena 

(a)  1  Beavan^  ISl.  eT.IL  S2S. ;  Tanner  v.  Hague, 

lb)  See  Blackburn  y.  Stupart^      7  T.  i?«  4S0. 
2  Eatt^  243.;  Clarhe  y.  aement,         (c)  6  Sim,  296. 
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poen^  may  be  issued,  yet,  as  the  former  attachment  was        I84S. 
regularly  enforced,  a  new  attachment  cannot  be  issued ;     ^"^^^^^^ 
and  as  the  Defendant  has  not  appeared  to  the  bill,  it  p, 

may  be  dismissed  against  that  Defendant  without  costs,    WnixawooD, 
and  a  supplemental  bill  in  the  nature  of  an  original 
bill  filed  against  her."     It  appears,  from  the  report, 
that  Mr.  Spence  accordingly  moved  to  dismiss  the  bill, 
which  was  ordered. 

Mr.  Shebibeare^  coniri,  was  not  called  on  by 

T^  Master  ^  the  Rolls,  who  said,  I  cannot  grant 
this  application.  The  construction  of  this  act  of  par- 
liament is  certainly  very  perplexing;  and  it  is  quite  right 
that  the  subject  of  this  motion  should  again  be  brought 
under  my  consideration.  The  Defendant  appeared,  and 
was  afterwards  taken  into  custody  on  an  attachment  for 
want  of  answer ;  and  the  Plaintiff  having  neglected  to 
cause  him  to  be  brought  to  the  bar  of  the  Court  within  the 
time  limited  by  the  act,  he  was  discharged  from  custody. 
Now  comes  the  question  what  is  to  be  done  under  the 
act  of  parliament.  The  act  states,  that  in  case  he  shall 
not  be  brought  up  within  the  time  limited,  he  is  to  be 
discharged  without  being  required  to  pay  any  costs. 
The  act  does  not  say  he  is  to  be  dischai^ged  from  the 
contempt,  or  that  the  Plaintiff  is  not  to  be  entitled  to 
take  any  further  steps  in  the  cause :  the  question  there- 
jbre  is,  whether  the  Court  is  to  hold  that  the  Plaintiff 
is  deprived  of  his  right  to  prosecute*  the  suit,  because 
the  act  has  discharged  the  Defendant  without  payment 
of  costs. 

The  Plaintiff  is  not  to  be  deprived  of  his  rights  by 
conjecture  or  inference;  and  I  think  that  if  the  act 
meant  it,  it  would  have  stated  that  the  Defendant,  after 
his  discharge,  should  not  be  further  sued.  What  then  is 

this 


Wbithwood. 
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184S.        this  Coart  to  do?   The  Defendant  having  been   dis- 
^^B^Y       *^'^®''g*^»  ^®  officer  of  the  Court  knew  that  he  was 
«•  not  to  issue  a  new  writ  of  attachment  without  the  order  of 

the  Court,  and  having  refused  it,  the  matter  was  brought 
before  me.  The  Plaintiff  said  the  Defendant  has  been 
discharged ;  my  bill  is  still  on  the  file,  and  my  suit  de- 
pending ;  am  I  to  be  deprived  of  the  right  of  prosecuting 
my  suit?  The  act  of  parliament  does  not  say  so,  and  I 
am  entitled  to  all  that  the  act  has  not  taken  from  me. 

I  considered,  on  the  former  xKcasion,  what  was 
proper  to  be  done ;  the  course  being  doubtful,  I  did  not 
act  without  consulting  the  officers  of  the  Court,  and, 
after  consideration,  I  made  the  order  complained  of. 
The  Defendant  was  served  with  notice  of  that  order, 
and  had  the  opportunity  of  putting  in  his  answer, 
which  he  has  not  done. 

This  application  must  ,be  refused,  but  without  costs. 
It  was  not  improper  to  bring  the  matter  again  to  my 
attention. 

Admitting  that  this  proceeding  is  new,  it  is  founded 
on  this,  that  a  man's  rights  are  not  to  be  taken  away  by 
inference,  which  would  be  the  case  if  the  Plaintiff  were 
prevented  going  on  with  his  suit. 
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184S. 


EVANS  V.  DAVIES.  -^or.  17. 

DAVIES  V.  EVANS. 

"D  Y  the  decree,   David  Evans  was  ordered  to  pay  Mode  of  eo- 
-*^   a  sum  of  100/.  145.  6d.      A  writ  o(  Jieri  facias  S^,'5t 
issued    to  compel  payment  with  interest  (a),   which  turn  to  a  writ 
was  forwarded  to  the  under-sheriff  of  Cardigan  for  igsuingoatof 
execution.     The  amount  was  levied  on  the   Ifith   of  Chancery. 
October^  1843. 

On  the  24th  of  October^  the  usual  ex  parte  order  was 
made,  upon  petition  of  course  at  the  Rolls,  that  the 
sheriff  should  return  the  \9r1tforthwith 

This  not  having  been  obeyed,  it  was  now  moved  that 
the  sheriff  should  return  the  writ  in  six  days  after  notice, 
or  stand  committed. 

The  proceedings  by  J?,  fa.  being  new,  the  only  ques- 
tion was  as  to  the  proper  form  of  order  now  to  be 
made. 

Mr.  Goodeve,  in  support  of  the  motion,  cited  SmitVs 
Pr.  (b)j  and  two  MSS.  cases  of  Snell  v.  Waring  {c)  and 
Wyatt  V.  Austin  (rf),  furnished  by  Mr.  Walker  the  Re- 
gistrar, {e) 

From 

{a)  Ordmet  Can.  HS.  (0)  And  lee  Wy.  Pr.  Reg.  51.; 

{h)  1   SmUh't   Pr.    217.  (sd  Uaugh  v.  Crau,  2  Dkkem,  555., 

edit.)  1  Newkm^t   Pr  .9S.,   and    i 

(c)  Reg.  Lib.  1767.  A.  fo.S97.  Dmnett  Pr.  590. 
{d)  13th  of  3%  1825. 
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From  the  affidavits  it  appeared  that  the  sheriiF  had 
been  repeatedly  urged  to  make  the  return. 

7^  Master  of  the  Rolls  ordered  that  the  sheriff 
should,  within  six  days  after  notice  of  the  order,  return 
the  writ,  or  stand  committed,  and  Uiat  he  should  pay  the 
costs  of  the  two  applications. 


The  London  agents  of  the  under-sheriff  were  alone 
served  with  the  order  of  the  S4th  of  October;  and  in 
drawing  up  the  present  order,  a  question  arose^  whether 
that  was  sufficient  (see  the  8  &  4  fT.  4.  e.  48.  s.  80.), 
but  the  matter  was  arranged  between  the  parties. 


Dee.  Iff. 

An  order  of 
the  Master, 
giving  the  De- 
fendant three 
weeks  to 
answer  after 
the  Plaintiff 
had  amended 
his  bill,  which 
was  defective 
for  want  of 
parties,  dis- 
charged as 
irr^ular. 


REYNELL  v.  REYNELL. 

npmS  bill  was  filed  on  the  21st  oiMy  184S.  On  the 
-^  6th  of  November^  and  before  the  Defendant  had 
answered,  the  Plaintiff  gave  notice  to  the  Defendant^ 
that  on  the  15th  of  Jtdy  184S,  he  had  conveyed  one 
moiety  of  the  estates  mentioned  in  the  bill,  '*  to  Charles 
Wiban^  his  heirs  and  assigns,  to  uses,  for  the  benefit  of 
R.  S.  M.  Sprye  and  Henrietta  D.  his  wife." 

The  Defendant's  solicitor  thereupon  wrote  to  the 
Plaintiff's  solicitor,  to  know  if  he  intended  to  obtain 
an  order  to  amend,  by  adding  those  persons  parties, 
and  in  reply  was  informed,  on  the  10th  of  November^ 
*Uhat  no  amendment  wonld  be  made  until  after  the 
Defendantfs  answer  had  been  put  in," 


On 
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On  the  16th  of  November^  the  Master  ordered  that 
the  Defisndant  should  have  three  weeks  time  to  plead, 
answer,  or  demur  to  the  Plaintiff's  bill|  not  demurring 
alone,  after  the  Plaintiff  should  have  amended  his  bill.*' 
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Mr.  KindenUjf  now  moved  to  discharge  this  order,  on 
tha  ground  that  it  was  irregular,  and  that  the  Master 
had  no  authority  to  make  an  order  in  this  form. 

Mr.  Piggciti  contrd,  contended,  that  the  order  was 
valid,  though  perhaps  unusual,  and  that  it  was  one 
which  would  have  the  efiect  of  saving  considerable  ex- 
pence  and  delay  to  the  parties. 

The  Mastbr  of  the  Rolls. 

The  Master  must  have  been  taken  by  surprise  in  this 
case ;  I  think  the  order  cannot  be  supported.  Let  it 
be  discharged  without  costs,  and  let  the  Defendant 
have  three  weeks  time  to  answer. 


ELLIS  V.  GRIFFITH& 


i    1844. 
/aa.11. 


A    DECREE  was  made  for  foreclosure,  and  a  day  Inaforeelo- 
"^^   was  appointed  for  payment  at  the  Rolls  Chapel  mort^igee 

of  4961/.  is.  9rf.,  the  amount   by  the  Master's  report  ^^P^^^ 

*  T%  r    J     cc*^eci  reotf 

found  to  be  due  on  that  day,  and  in  default  the  Defend-  between  the 

ant  was  to  be  foreclosed.  SS^S^It 

Sit  and  the 
J  ippoitited 
for  paymenty 
tfaf  Court,  on  qotioD,  rafsned  it  back  to  the  Maiter  to  o^tinne  the  accounts,  and 
to  fix  a  new  day. 

OS 
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1844. 


The  mortgagee,  being  in  possession,  received  half  a 
year's  rent,  after  the  date  of  the  report,  and  before  the 
day  appointed  for  payment  (a)  He  attended  at  the 
Rolls  on  the  day  named  (14th  November  184S),  but  no 
person  tendered  the  amount. 


The  balance  having  been  altered  by  the  receipt  of  the 
rent,  the  mortgagee  now  came,  by  motion,  to  refer  it 
back  to  the  Master  to  carry  on  the  subsequent  account, 
and  to  appoint  a  fresh  day  to  redeem. 

Mr.  Stinton  in  support  of  the  application. 

The  Master  of  the  Rolls  made  the  order. 

(a)  Garlick  y.  Jackton,  '^Beavan,  154,;  and  Jlden  v.  Poiier,  5 
Beavany  692. 


1845. 
Dec.  18. 


CROFT  V.  DAY. 


A  blacking 
manufiictory 
had  long  been 
carried  on 
under  the  firm 
of  Day  and 
Martin^  at  97. 


High  HoUfom. 


^I^HIS  was  a  motion,  on  behalf  of  the  executors  of 
Mr.  Dai/y  the  well-known  blacking  maker,  to 
restrain  the  Defendant,  his  nephew,  from  selling  black- 
ing manufactured  by  him,  in  bottles  having  affixed 
thereto  labels,  being  copies,  or  fac-similes  or  imitations 
The  executors  with  colourable  variations  only,  of  those  used  by  the  firm 
cSbuedS  ®f  ^^J'  *"^  Martin,  or  any  labels  which  should  repre- 
business  under  sent, 

the  same 

name.  A  person  of  the  name  o^  Day  having  obtained  the  authority  of  one  MarHm 
to  use  his  name,  set  up  the  same  trade  at  904,  Holbom  Hilt,  and  sofd  blacking  as  of 
the  manufacture  of  Day  and  Martin,  90^,  Hotborn  Hxlt^  in  bottles  and  with  labels 
having  a  general  resemblance  to  those  of  the  original  firm.  He  was  restrained  by 
injunction, 
i'rinciples  on  which  the  Court  iriterferes  to  prevent  the  use  of  trade  marks. 


Croft 
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seiit,  or  have  the  appearance  of  representing,  the  said        184S. 
firm  oi  Day  and  Martin  as  manufacturers  of  the  com- 
position or  blacking  described  in  such  labels,  and  from 
using  trade  cards  of  the  same  description.  ^a^« 

It  appeared  from  the  case  of  the  Plaintiffs,  that  in 
1801,  Charles  Day  and  Benjamin  Martin  entered  into 
partnership  as  blacking  manufacturers,  for  the  term  of 
81  years,  and  carried  on  the  business  at  97.  High 
Hdbom.  In  1808,  Martin  transferred  his  interest  to 
Day^  who  was  to  be  at  liberty  to  use  Martinis  name  for 
the  remainder  of  the  21  years.  This  term  was  afterwards 
extended  for  25  years,  from  the  year  1820,  determinable 
on  the  death  of  Martin^  and  they  agreed  (but  how  did 
not  appear)  to  be  partners  for  that  period. 

Martin  died  in  1834,  and  Day  died  in  1836,  and  the 
business  was  carried  on  in  the  names  of  Day  and  Martin 
by  Dea/s  executors.     The  Defendant  Day^  the  testator's 
nephew,  had  recently  set  up  as  a  blacking  maker  at 
No.  90^,  Holborn  HiUj  and  had  sold  blacking  in  similar' 
bottles,  and  with  similar  labels,  (with  some  variations), 
to  those  which  had  heretofore  been  used  by  Day  and 
Martin^  and  to  those  now  used  by  the  executors  of  Day. 
The  Tariation  was  thus  described  in  the  affidavit:-— 
*<  Saith,  that  the  name  of  the  article  sold  as  being  real 
Japan  blacking  made  by  Day  and  Martin^  and  the  de- 
scription and  directions  for  the  use  of  the  said  article,  and 
the  pricey  and  signature  of  the  names  Dey  and  Martin^  con- 
tained in  the  labels  of  the  Defendant,  are  in  the  same  pre- 
cise words,  and  (with  very  trifling  and  unimportant  varia- 
tions) are  in  the  same  character  and  description  of  type, 
as  the  name  of  the  article  to  be  sold,  and  the  description^ 
and  directions  for  use,  and  the  price,  and  the  signature 
of  the  said  firm  in  the  label  used  by  the  firm  of  Dmf 
and  Martin  as  aforesaid;  and  the  only  difference  in  the 

G  S  two 
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184d.  two  labels  is,  that  the  Defendant  has  snbsdtoted  the 
Royal  Arms  in  the  centre  of  the  labeU  for  the  represent- 
ation or  drawing  of  the  manufactory  of  the  firm  con- 
tained on  the  labels  of  the  firm,  and  has  substitoted  in 
the  label  the  figures  and  words  90^,  Halbom  Hill,  for 
the  figures  and  wards  97*  High  Hotbom^  contuned  in 
the  label  of  the  firm,  and  has  omitted  to  insert  in  the 
figures  90|  the  names  Dmf  and  Martin,  in  the  manner  in 
which  those  words  or  names  are  inserted  by  the  firm  in 
their  said  figures  97.'* 


The  Defendant  by  his  affidavit  stated,  that  the 
of  the  Plaintiffs  now  bore  the  names  of  Charln  ZXgf 
and  Richard,  and  not  Benjamin,  Martin.  That  pre- 
viously to  his  the  Defendant's  vending  or  oflfering  for 
sale  any  blacking,  he  applied  to  an  intimate  acquaint- 
ance of  his,  of  the  name  of  Martin,  to  join  him  in  the 
manufacture  and  sale  thereof,  and  obtamed  permission 
to  use  his  name,  in  conjunction  with  his  own,  as  manu- 
facturers and  vendors  of  blacking,  and  that  he,  the  D^ 
fendant,  was  now  in  treaty,  and  only  waiting  the  result 
of  this  suit,  finally  to  settle  the  terms  of  a  partnership 
with  Mr.  Martin,  for  carrying  on  the  said  business  of 
blacking  manufacturers. 

Mn  Tinney,  Mr.  Purvis,  and  Mr.  Tdlerf  in  support 
of  the  motion,  argued,  that  the  Defendant  was  inten- 
tionally practising  a  fraud  upon  the  Plaintifl^  and  a 
deception  on  the  public ;  and  that  whatever  might  be 
his  right  to  manufacture  and  sell  blacking  in  his  own 
name,  still  be  had  no  right  or  authority  to  assume  the 
additional  name  of  Martin,  and  use  labels,  &c,  whoae 
general  character  was  so  similar  to  that  which  the 
Plaintiffi  and  the  testator  had  long  been  in  the  habit  of 
using,  as  to  induce  purchasers  to  believe  that  the  article 

sold 
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sold  by  the  Defendant  was  manuiactured  by  and  pur-       1843* 
chased  from  the  Plaintiffs. 

Mr.  T\arner  and  Mr.  Mj^lnej  contrdj  contended  that 
the  Defendant  had  an  undoubted  right  to  affix  his 
own  name  to  his  own  manufacture,  and  tliat  he  had 
aothority  to  add  that  of  Mr.  Martin^  with  whom  he  was 
in  treaty  for  a  partnership.  That  there  was  a  marked 
difference  between  the  labels,  and  as  to  those  points  in 
which  there  was  a  resemblance^  they  had  long  been 
adopted  by  the  trade  in  general 

That  the  Plaintiffi  had  practised  a  deception  on  the 
public,  by  representing  the  manufacture  to  be  that  of 
Day  and  Martin^  while  no  person  of  those  names  was 
concerned  therein ;  that  consequently  the  Plaintifi  came 
before  the  Court  under  circumstances  to  disentitle  them 
to  its  assistance. 

Knott  Y.  Morgan  (a),  Peny  v.  Thiffiit  (4),  were  re- 
ferred to. 

The  Master  tf  the  Rolls  (without  hearing  a  reply). 

What  is  proper  to  be  done  in  cases  of  this  kind  must, 
more  or  less,  depend  upon  the  circumstances  which 
attend  them. 

There  are  cases  like  that  of  the  London  Conveyance 
Company,  in  which  the  mjunction  is  granted  at  once ; 
there  are  cases  like  that  of  the  Mexican  Balm,  in  which 
the  injunction  is, refused  until  the  Plaintiff  has  estab- 
lished his  right  at  law.  In  short,  in  such  cases,  there 
must  be  a  great  variety  of  circumstances ;  and  the  Court 
must  deal  with  each  case  according  to  the  nature  of  its 

peculiar  circumstances. 

The 
(a)  S  Keen,  SI 3.  (5)  6  BeavoHy  66, 

G  4 


88  CASES  IN  CHANCERY. 

llie  accusation  which  is  made  against  this  Defendant 
is  this:  — that  he  is  selling  goods,  under  forms  and 
symbols  of  such  a  nature  and  character,as  will  induce  the 
public  to  believe,  that  he  is  selling  the  goods  which  are 
manufactured  at  the  manufactory  which  belonged  to  the 
testator  in  this  cause.     It  has  been  very  correctly  said, 
that  the  principle,  in  these  cases,  is  this : — that  no  man 
has  a  right  to  sell  his  own  goods  as  the  goods  of  another. 
You  may  express  the  same  principle  in  a  different  form, 
and  say  that  no  man  has  a  right  to  dress  himsdf  in 
colours,  or  adopt  and  bear  symbols,  to  which  he  has  no 
peculiar    or   exclusive  right,   and    thereby  personate 
another  person,  for  the  purpose  of  inducing  the  public 
to  suppose,  either  that  he  is  that  other  person,  or  that 
he  is  connected  with  and  selling  the  manufacture  of  such 
other  person,  while  he  is  really  selling  his  own.     It  is 
perfectly  manifest,  that  to  do  these  things  is  to  commit 
a  fraud,  and  a  very  gross  fraud.     I  stated,  upon  a  former 
occasion,   that,   in   my  opinion,   the  right  which  any 
person  may  have  to  the  protection  of  this  Court,  does 
not  depend  upon  any  exclusive  right  which  he  may  be 
supposed  to  have  to  a  particular  name,  or  to  h  particular 
form  of  words.     His  right  is  to  be  protected  against 
fraud,  and  fraud  may  be  practised  against  him  by  means 
of  a  name,  though  the  person  practising  it  may  have  a 
perfect  right  to  use  that  name,  provided  he  does  not 
accompany  the  use  of  it  with  such  other  circumstances 
as  to  effect  a  fraud  upon  others. 

It  is  perfectly  manifest,  that  two  things  are  required 
for  the  accomplishment  of  a  fraud  such  as  is  here 
contemplated.  First,  there  must  be  such  a  general  re- 
semblance of  the  forms,  words,  symbols,  and  accom- 
paniments as  to  mislead  the  public.  And,  secondly,  a 
su£Bcient  distinctive  individuality  must  be  preserved,  so 
as  to  procure  for  the  person  himself  the  benefit  of  that 

deception 
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deception  which  the  general  resemblance  is  calculated,  1845. 
to  produce.  To  have  a  copy  of  the  thing  would  not  do, 
for  though  it  might  mislead  the  public  in  one  respect, 
it  would  lead  them  back  to  the  place  where  they  were 
to  get  the  genuine  article,  an  imitation  of  which  is  im- 
properly sought  to  be  sold.  For  the  accomplishment  of 
sach  a  fraud  it  is  necessary,  in  the  first  instance^  to  mis- 
lead the  public,  and  in  the  next  place,  to  secure  a 
benefit  to  the  party  practising  the  deception  by  preserv- 
ing his  own  individuality. 

There  are  many  distinctions,  even,  more  than  have 
been  stated,  between  these  two  labels.  It  is  truly  said, 
that  if  any  one  takes  upon  himself  to  study  these  two 
labels,  he  will  find  several  marks  of  distinction.  On  the 
other  hand,  the  colours  are  of  the  same  nature,  the 
labels  are  exactly  of  the  same  size,  the  letters  are  ar- 
ranged precisely  in  the  same  mode,  and  the  very  same 
name  appears  on  the  face  of  the  jars  or  bottles  in  which 
the  blacking  is  put  It  appears,  therefore,  to  me  that 
there  is  quite  sufficient  to  mislead  the  ordinary  run  of 
persons,  and  that  the  object  of  the  Defendant  is,  to  per- 
suade tlie  public  that  this  new  establishment  is,  in  some 
way  or  other,  connected  with  the  old  firm  or  manufac- 
turer, and  at  the  same  time  to  get  purchasers  to  go  to 
9(H^,  Hdbom  Ht%  and  not  to  97.  High  Holbom.  I 
think  what  has  been  done  here  is  quite  calculated  to  effect 
that  purpose,  and  the  Defendant  must  be  restrained. 

My  decision  does  not  depend  on  any  peculiar  or  ex- 
clusive right  the  Plaintifis  have  to  use  the  names  Day 
and  Martin^  but  upon  the  fact  of  (he  Defendant  using 
those  names  in  connection  with  certain  circumstances, 
and  in  a  manner  calculated  to  mislead  the  public,  and 
to  enable  the  Defendant  to  obtain,  at  the  expense  of 
ZX^s  estate,  a  benefit  for  himself,  to  which  he  is  not, 

in 
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184Si  in  fiur  and  honest  dealing,  entitled.  Snch  being  my 
opinion,  I  most  grant  the  injunction  restraining  the  De- 
fendant from  carrying  on  that  deception.  He  has  a 
right  to  carry  on  the  business  of  a  bbusking  mana- 
facturer  honestly  and  ftirly;  he  has  a  right  to  the  ose 
of  his  own  name ;  I  will  not  do  anything  to  debar  him 
from  the  use  of  that,  or  any  other  name  calculated  to 
benefit  himself  in  an  honest  way;  but  I  must  prevent 
him  from  using  it  in  such  a  way  as  to  deceive  and  de^ 
fraud  the  public,  and  obtain  for  himself  at  the  expense 
of  the  Plaintifi,  an  undue  and  improper  advantage. 


The  form  of  the  injunction  was  discussed,  when 

Tke  Master  o^  the  Rolls,  after  stating  that  he  was 
inclined  to  rely  on  the  terms  of  the  injunction  in  Knott 
V.  Morgan,  as  that  case  had  been  the  subject  of  appeal, 
said,  he  would  himself  settle  the  terms  of  the  injunction. 


By  the  terms  of  the  injunction,  the  Defendant,  his 
servants,  &c.,  were  restrained  from  sellinj^  or  exposing 
for  sale,  or  procuring  to  be  sold,  any  composition  or 
blacking  described  as,  or  purporting  to  be,  blacking 
manufactured  by  Day  and  Martin^  in  bottles,  having 
afiixed  thereto  such  labels  as  in  the  complainants'  bill 
mentioned,  or  any  other  labels,  so  contrived  or  ex- 
pressed, as,  by  colourable  imitation  or  otherwise,  to 
represent  the  composition  or  blacking  sold  by  the  De- 
fendant, to  be  the  same  as  the  composition  or  blacking 
manufactured  and  sold  by  John  Weston  (the  manager), 
for  the  benefit  of  the  estate  of  Charles  Day  the  testator ; 
and  from  using  trade  cards,  so  contrived  or  expressed, 
as  to  represent  that  any  composition  or  blacking  sold  or 
proposed  to  be  sold  by  the  Defendant,  is  the  same  as 
the  composition  or  blacking  manufactured  or  sold  by 
John  Weston. 
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1844; 


STORY  «.  TONGR 

Jtfil.  S3.  S5. 
Feb.  20. 

nnHE  testator  gave  his  residuary  personal  estate  to  Whether  a 

"*•   his  widow  durante  viduiiaie^  and  on  her  decease,  "^i^Jf^igj 

upon  certain  trusts,  under  which  Elizabeth^  the  wife  of  to  a  rever. 

G.  L.  Moore^  was  entitled  to  a  vested  mterest  in  one-  ["^^I^Qa* 

ninth  part,  immediately  expectant  on  the  decease  or  chose  in  adUmt 
-^,        .1  can,byobtaiii- 

marnage  of  the  widow.  in^  ^  Jeleaae 

ofthe  prior 
interest, 
The  property  amounted  in  the  whole  to  about  1800/.,  effectually 

and  consisted^of  a  mortgage,  and  of  a  sum  of  S12/L  con-  ^^1^*^* 
sols  in  Court.  The  parties  being  desirous  of  com-  qumre. 
promising  the  suit,  the  widow  released  unto  G.  L. 
Moore  and  wife  her  interest  in  one»ninth  of  the  resi- 
duary estate^  the  object  being,  to  reduce  the  rever- 
sionary interest  of  Mrs.  Moore  into  one  in  possession, 
for  the  purpose  of  effecting  the  compromise. 

A  petition  was  now  presented,  praying  a  division  of 
the  consols  in  the  manner  agreed  upon,  and  the  ques- 
tion was  whether,  under  tbese  circumstances,  the  share 
of  Mrs.  Moore^  a  married  woman,  could  be  effectually 
dealt  with,  (a) 

Mr.  Sogers,  in  support  of  the  petition,  argued  that 
the  interest  was  no  longer  reversionary,  and  could 
therefore  be  effectually  disposed  of  so  as  to  bind  the 
wife,  if  she  survived.  He  cited  the  following  autho- 
rities;— Doswelly.  Earle,  l2Ves.  473. ;  Letoin  on  Trusts^ 
396.  (2d  edit) ;  WiUm  v.  Oldham^  ibid,  297. ;  Bean  v. 

Stfkes, 

(a)  See  Purdew  v.  Jacitfm,  5  Ruu.  6^.;  Sljffe  ▼.  SveriU, 
1  RuMi.  I. ;  Himner  v.  Morton^     1  Mjfl,  ^  Cr.  37. 
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1844. 


SjfkeSt  2  Hatfes  on  Convey.  640.  (5th  edit) ;  Laehtcn  t. 
Adamsj  5  Zmw  J.  22ep«  (N.  S.)  Chanc.  382. ;  6  JarmaiCt 
Cofmy.  236.  ( Ist  ed.) ;  Preston  v.  SmeU^  2  Z.^.  £r.  501. ; 
re  Sikoc^s  estate^  3  Actt.  369. 


Tie  Master  of  the  Rolls,  after  oonsideration, 
thought  that  the  principle  involved  in  this  case  was  of 
too  much  importance  to  be  decided  on  ^petition,  and 
Intimated  that  a  bill  must  be  filed  to  accomplish  the 
wishes  of  the  parties. 


1^45. 
iVoo.9. 

A  sum  of 
money  was 
remitted  to 
England^  to 
be  secured  for 
fbe  benefit  of 
a  married 
woman  and 
her  children, 
so  that  the 
same  might 
not  come  to 
the  hands  of 
her  husband* 
Held,  that 
they  took  as 
joint 


BUSTARD  V.  SAUNDER& 

TN  this  case,  Achilles  Preston  the  younger,  some  time 
"^  before  the  year  1764,  remitted  from  India  to  Achilles 
Preston  the  elder,  his  father,  and  Alexander  Whitchurch 
his  uncle,  500/^  '*  which  he  directed  to  be  secured  for 
the  benefit  of  his  sister  Ann,  then  the  wife  of  Cuthbert 
AUansoUy  and  her  children^  so  that  the  same  might  not 
come  to  the  hands  or  power  of  her  husband.'' 

Ann  AUanson  had  three  children  only,  all  of  whom 
were  born  previous  to  the  year  1764.  Ann  AUanson 
survived  all  her  children,  and  died  in  1812. 

The  question  was,  whether  the  mother  took  this  fund 
for  life,  with  remainder  to  her  children,  or  whether 
they  took  in  a  class  as  joint  tenants. 

Mr.  Pernberton  Leigh  and  Mr.  WiUcoci^  argued  that 
the  mother  and  her  children  took  as  joint  tenants,  and 
therefore  that  the  mother  became  entitled  to  the  whole 
by  survivorship. 

Mr. 


Saundkri. 
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Mr.  Faber  for  the  Defendant.    There  was  a  direction        1843. 
to  isecare  the  sum  in  question  for  the  sister  and  her     ^^^^^ 
children,  excluding  the  husband.     A  settlement  was  v. 

therefore  contemplated,  and  in  carrying  into  effect  an 
executory  agreement  for  a  settlement  expressed  in  such 
terms,  the  Court  would  give  a  life  estate  to  the  parent, 
with  remainder  to  the  children  as  tenants  in  common. 

The  following  cases  were  cited,  Jubber  v.  Juhber  {a\ 
De  WitU  v.  De  WiUe  (6),  VaugAan  ▼.  TAe  Marquis  of 
Headfart  [c)^  BMnson  v.  TicielL  [d) 

The  Master  of  the  Rolls  said,  he  should  follow 
the  decision  of  De  WiUe  v.  De  Wiitey  and  he  held 
that  the  mother  and  children  took  the  500/.  as  joint 
tenants. 

(«)  9  Sm.  SOS.  (c)  10  &m.  659. 

{b)  11  Sim.  41.  {i)  8  Fa.  US. 


MAN  t^  RICKETT&  i844. 

1>V&.80»81,9S. 

TN  the  year  1802,  the  testator,  George  Craivford  Rich'  An  heir  who 

"^  ettSf  purchased  a  mansion  and  166  acres  of  land  ad«  i^j^^ll^y  by 

joining  thereto,  which  together  were  generally  called  longao- 

and  known  as  the  Ashford  Hall  estate.  ^^^  y^\^  rigb^ 

to  have  its 
In  mliditjr  tried 
at  low,  upon 
an  itine  dmMOtU  tel  non,  and  where  an  heir  had  acted  as  devisee  in  trust  under  the 
will  for  a  great  number  of  years,  he  was  refused  an  iaue  eren  to  tiy  the  question  of 
parcels. 

A  will  thirty  years  old,  produced  from  the  proper  custody,  proves  itself.  The 
thirty  years  are  to  be  computed  from  the  date  of  the  will,  and  not  from  the  death 
of  the  testator,  and  are  calculated  as  at  the  time  of  its  production. 

Heir  at  law  beiiu  also  the  devisee  in  trust,  misconductiqg  his  defence,  ordered  to 
pay  all  the  costs  of  the  suit. 
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1844.  In  1804,  the  testator,  on  the  marriage  of  his  eldest 

son,  the  Defendant  Thomat  Bonrke  BieketiSf  charged  a 
portion  of  thb  estate  with  a  sum  of  40002.  for  the  benefit 
of  the  Defendant,  his  wife,  and  the  children  of  the 
marriage. 

On  the  Sath  of  Jpril  1808,  the  testator  made  hia 
will,  whereby  he  devised  as  follows  :-^^  As  it  k  nay 
wish  and  desire  that  all  my  estate  in  Skrapshirtf  called 
Jshfard  HaUj  should  be  sold,  I  do  therefore  give  and 
devise  the  same  unto  my  son  Thomas  B.  BidreitSf  and 
my  son-in-law  the  Rev.  JR.  F.  HaUiJax,''  <<  in  trust  to 
sell,''  8cc.  <<  The  proceeds  of  such  sale,  after  deducting 
what  may  be  due  on  the  mortgage  given  on  my  eldest 
son's  marriage,  I  give  and  bequeath  unto  my  sons 
and  daughters  in  equal  proportions,  share  and  share 
alike." 

The  testator  died  in  April  1811,  leaving  the  Defend- 
ant Thomas  B.  Ricketts  his  heir-at*law;  and  shortly 
after  in  the  same  month,  the  will  was  proved  by  Thomas 
B.  BickeUs  and  B.  JP.  Hallifax. 

In  October  1811,  the  trustees  put  up  the  whole  pro- 
perty, including  166  acres,  for  ^ale,  and  in  the  pai^ 
ticulars  the  whole  was  treated  as  vested  in  devisees  in 
trust  ft>r  sale;  the  property,  however,  was  not  then 
sold.  In  1812  it  was  again  advertised  for  sale,  in  terms 
which  shewed  that  the  whole  was  included.  This  se- 
cond attempt  to  sell  was  again  unsuccessful.  In  1823, 
they  sold  a  part  of  the  estate  to  Miss  Buckley^  and  in 
the  correspondence  of  the  Defendant  and  on  the  treaty, 
no  doubt  was  made  either  as  to  the  name  of  the  estate, 
or  as  to  what  had  passed  by  the  devise.  The  convey- 
ance to  Miss  Buckley  was  executed  in  1824,  and  thereby, 
after  reciting  the  will.  Sec  the  trustees  conveyed,  and 

the 
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tiM  Defindant  UUmas  Boutte  Bickeits^  as  hetr^-law^       1844. 
oonfinnedy  the  portioD  of  the  property  purchased.  ^"^rT^^ 

From  the  death  of  the  testator,  the  Defendant  7%mas    ^w"™-  | 

I 
I 


Bemh  Biekeiis  retabed  possession  of  the  property 
nosold.  In  1881^  one  of  the  testator's  children  having 
become  bankrupt,  his  assignees,  m  December  1836,  filed 
this  bill  against  the  trustees  of  the  will  and  others,  to 
have  the  trusts  of  the  will  performed,  for  an  account  of 
the  proceeds  of  the  property  sold,  and  of  the  rents,  and 
for  the  sale  of  the  remainder.  The  will  was  not  proved 
by  the  attesting  witnesses,  but  was  produced  only  from 
the  proper  custody,  it  being  conceived  that,  bemg  thirty 
years  old*  it  proved  itself. 

Mr.  KMmlesf,  Mr.  Turner^  and  Mr.  HiUUU^  for  the 
Plaintiffs. 

Mr.  C  P.  Coopefp  and  Mr.  Kenif  for  the  Defendant 
TJkcnms  B.  Biekettt^  resisted  the  claim  of  the  Plaintiffs, 
insisting^  first,  that  the  will  had  not  been  properly  proved 
in  the  cause ;  that  if  the  mere  production  of  an  ancient 
will  was  sufficient  proof,  the  thirty  years  must  be  com- 
puted firom  the  death  of  the  party,  when  it  first  had 
soy  operation,  and  must  end  before  the  filing  of  the 
Ull,  or  at  all  events  upon  the  filing  of  the  answer  con- 
testing its  validity  (a) ;  secondly,  that  under  the  devise  of 
the  estate  called  Athfari  Hallf  the  ball  or  mansion  and 
a  few  acres  of  land  passed,  and  no  the  whole  166  acres ; 
thirdly,  thai  he  was  not  accountable  for  the  intermediate 
rents,  or  at  all  events  not  for  more  than  sis  years ;  and, 

lastly, 
(c)  See  WXimw  v.  Frmer^     TeMwr  v.  Sanger^   M^CMmJ, 

9  ret.S.i  I>oe  dewL  Oldham  v.     4S4.    S.  C  15  Pricf,  119.,  and 

WoBey,  8  Barn,  i  Or.  92.;  Hoi-      sec  Earl  of  Fmgal  v.  Blake, 

tM  V.  Z%  ,  1  M9l.  SO.    On      1  M9lhy,  lis. 

the  IsK  poim  lee  the  cesei  of 
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ISi-l*.  lastly,  that  he  was  entitled  to  an  issue  demaoU  vdnon 
to  try  the  validity  of  the  will,  or,  at  least,  to  determine 
the  question  of  parcels. 

Mr.  Tinney^  Mr.  Botq^ett,  and  Mr.  JVUkodcj  for  other 
Defendants. 

The  Master  of  the  Rolls. 

In  such  a  case  as  this,  I  ought  not  to  ask  for  a  reply. 
It  seems  to  me  too  clear  a  case.  The  only  point  on 
which  I  had  a  doubt  was,  whether  under  any  circum* 
stances  the  heir  at  law  might  not  have  an  issue  devisaoii 
vel  non.  Three  points  have  been  raised  here  by  way  of 
defence.  First,  that  it  is  not  proved  that  there  was  any 
such  will :  secondly,  supposing  there  was  such  a  will, 
that  it  does  not  appear  that  the  whole  of  this  estate 
passed  by  it :  thirdly,  if  it  shall  appear  there  was  such  a 
will,  and  that  such  an  estate  passed  by  it,  then  that  the 
Defendant  is  not  bound  to  account  for  the  rents  and 
profits  beyond  six  years. 

This  case  certainly  surpasses  any  thing  I  have  met 
with.  The  testator  had  purchased  an  estate  in  Shrqp^ 
shirCf  which  was  called  the  estate  of  Ash/brd  Hallj .  or 
Ashford  Hall  estate,  which  estate  is  described  in  several 
deeds  executed  before  the  date  of  the  will;  the  tes- 
tator then  makes  this  will,  ^<  As  it  is  my  wish  and 
desire,*'  && 

The  will  was  dated  on  the  26th  of  April  1808.  The 
testator  died  in  April  1811,  and  the  will  was  proved  a 
very  short  time  afterwards.  The  Defendant  Uumas 
Bourke  RickettSf  who  was  himself  entitled  to  the  benefit 
of  a  mortgage  on  the  greatest  part,  though  not  the  whole 
of  the  property,  accepted  the  devbe,  and,  with  his  co- 

trustee, 
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trustee,  took  upon  himself  the  execution  of  the  trust.  1844. 
In  the  same  year  he  advertised  the  whole  for  sale,  and 
described  the  whole  as  the  Ashjhrd  Hall  estate,  or  the 
estate  called  Ashford  Hall,  and  as  consisting  of  166  acres 
of  landy  being  the  whole  of  the  land  and  property  which 
is  now  in  question.  A  sale  was  not  then  effected,  and 
m  the  following  year,  he,  consistently  with  the  duty 
which  was  imposed  upon  him,  together  with  Mr.  Halli' 
faxj  again  advertised  the  property  for  sale,  not  in  the 
same  words,  but  in  words  quite  sufficiently  descriptive  to 
shew  that  the  whole  was  meant  It  is  therefore  a  matter 
beyond  all  question,  and  a  purely  idle  thing  to  doubt,  for 
a  moment,  that  he  and  his  co-trustee  accepted  the  de- 
vise made  to  them  in  trust  :^- that  they  undertook  to 
perform  the  trust,  and  at  that  time  fairly,  honestly,  and  in 
due  discbarge  of  their  duty  endeavoured  to  perform  the 
trust,  by  selling  the  estate,  in  order  that  the  proceeds 
might  be  divided,  according  to  the  direction  of  the  will. 
The  second  attempt  to  sell  was  not  more  successful  than 
the  first.  Several  years  elapsed  which  have  not  been 
accounted  for,  but  there  appears  to  have  been  a  treaty, 
which  ended  successfully  in  the  sale  of  a  portion  of 
the  estate  to  Miss  Buckley.  The  Defendant,  Mr. 
Rkketts,  took  an  active  part  upon  that  occasion,  and 
we  have  his  correspondence  on  the  treaty;  in  which 
there  appears  to  have  been  not  the  least  doubt  or 
hesitation  as  to  the  name  of  the  estate,  as  to  what 
passed  by  the  devise,  or  as  to  the  duty  of  himself  and 
his  co-trustee. 

Upon  the  performance  of  the  contract  with  Miss 
Buckley,  a  conveyance  was  executed  to  her,  in  which 
the  testator's  will  is  recited,  and  this  gentleman  and  his 
co-trustee,  as  trustees,  join  in  conveying.  It  is  dear 
from  this  deed,  that  the  particular  attention  of  this  gen- 
tleman was  called,  and  must  have  been  called^  at  the 

VOL.VIL  H         '  time, 
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1844.  time,  to  his  own  character  as  heir-at-law;  for  after  con- 
veying as  trustee,  he,  in  his  character  of  heir,  rati&es 
and  confirms  what  had  been  previously  done  by  the 
trustees ;  yet  he  now  affects  to  say,  in  the  first  place^ 
that  there  was  no  such  duly  executed  will,  and,  in  the 
next  place,  that  a  very  small  portion,  and  not  the  whole 
of  these  lands,  passed  by  the  will.  This  is  by  no 
means  all.  There  continue  a  series  of  transactions, 
further  negotiations  with  this  lady,  and  a  correspon-. 
dence,  which  further  evidences  the  nature  of  the  case. 
It  certainly  is  not  without  considerable  surprise  that 
one  hears  such  a  defence  raised  after  what  has  taken 
place. 

Afterwards  one  of  his  brothers  becomes  a  bankrupt, 
and  the  estate,  as  to  two  sixth  parts  of  it,  becomes 
vested  in  his  assignees,  and  then  in  the  year  18S5  this 
gentleman,  being  called  upon  to  give  an  account  of  this 
trust,  does  not  raise  the  smallest  question  as  to  the  will, 
or  as  to  what  passed  by  it,  or  as  to  what  was  hi$  duty  as 
trustee  in  regard  to  the  sale  of  the  estate.  He  however 
sets  up  a  most  extraordinary  claim ;  for,  admitting  that 
there  was  this  trust  for  a  sale,  and  that  it  was  to  be 
made  for  the  benefit  of  himself  and  his  brothers  and 
sisters,  he  says,  **  Oh,  but  there  is  no  devise  at  all  of 
the  rents  intermediate  between  the  death  of  the  testator 
and  the  sale  of  the  estate.  I  may  keep  the  estate  unsold 
for  forty  years,  and  the  persons  who  are  objects  of  the 
trust  are  entitled  to  no  benefit  from  the  rents  to  accrue 
in  the  mean  time."  That  is  what  he  seems  to  have  said 
in  his  examination  under  the  bankruptcy. 

It  is  really  not  worth  while  to  go  any  fiirther,  thouj^ 
there  are  other  things  stated,  as  the  account,  &C.,  of  the 
proof  of  which  I  am  not  well  satisfied.  I  have  stated, 
however,  far  more  than  enough  to  make  it  absolutely 

incumbent 
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incDmbent  on  the  Court  to  say,  that  there  is  abundant        1844. 

proof  of  his  continued  acting  as  trustee.   It  is  proved  that 

he  has  acted  as  trustee,  claimed  the  right  to  be  devisee 

of  the  trust,  admitted  that  he  was  to  perform  his  trust 

from  the  time  of  the  testator's  death  for  the  full  period 

of  twenty-five  years,  and  it  is  plain  that  he  has  done 

this  with  his  eyes  constantly  open,  and  perfectly  well 

knowing  all  the  circumstances ;  there  is  not  a  pretence 

to  the  contrary,  except  what  I  shall  presently  notice. 

The  assignees  of  the  bankrupt  brother  filed  this 
bill  in  December  18S6.  The  evasive  and  improper 
conduct  of  this  Defendant,  as  to  the  mode  of  answer- 
ing the  bill,  can  have  no  efiect  on  his  rights  at  the 
bearing;  but  he  did  certainly,  in  the  most  extraor- 
dinary manner,  evade  answering  the  bill,  for  reasons 
which  would  bear  no  consideration  at  all.  However, 
at  length  an  answer  is  obtained,  and  what  does  he 
say  and  put  in  issue  ?  He  admits,  in  the  third  answer, 
that  the  testator  was  seised,  that  he  duly  made  and 
published  his  last  will,  of  such  date,  and  to  such 
purport  and  efiect  as  in  the  bill  mentioned.  He  ad- 
mits the  testator  was  of  sound  mind.  Whether  it 
was  executed  so  as  to  pass  freehold  estates,  he  sub- 
mits to  the  Court;  he  raises  a  question  upon  that. 
Then  he  states  that  this  Ashford  Hall  estate,  which 
he  had  admitted  over  and  over  again  to  consist  of 
166  acres  of  land,  consisted  of  a  messuage,  garden,  and 
so  on,  and  ten  acres  of  land.  He  repeats  the  same 
thing  over  and  over  again  in  different  parts  of  the 
answer,  and  says  afterwards,  that,  according  to  his 
knowledge  and  belief,  the  only  estate  in  Shropshire 
called  Ashford  Hall  which  passed  by  the  will,  and  is 
thereby  directed  to  be  sold,  was  a  capital  messuage 
and  appurtenances,  together  with  part  only  of  his  other 
freehold  estate. 

H  2  Does 
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1844.  Does  he  or  not  mean  to  admit  that  that  part  passed? 

I  am  very  much  disposed  to  think,  if  it  were  necessary 
to  determine  that  question,  that  he  did  admit  that  part 
passed,  consequently  that  there  was  a  good  devise,  and 
consequently  that  he  was  not  entitled  to  have  an  issue  of 
devisavit  vel  non.  However,  it  is  ambiguous :  the  answer 
is  prepared  with  studied  ambiguity,  for  the  very  pur- 
pose, I  presume,  of  preventing  him  from  committing 
himself,  in  the  way  he  might  have  done,  if  he  had  said 
there  was  a  good  devise  of  this  or  not  a  good  devise 
of  the  other  part  of  the  estate.  He  did  not  wish  to  do 
that,  but  to  express  himself  in  such  ambiguous  terms  as 
to  avoid  the  consequences  which  might  arise  from  a 
distinct  statement  of  the  fact. 

I  was  veiy  anxious  to  ascertain,  among  other  things, 
what  it  was  that  this  gentleman  supposed  he  had  dis- 
covered after  this  bill  had  been  filed,  and  when  he  was 
called  upon  to  state  what  passed  by  the  devise,  and 
which  discovery  caused  a  total  alteration  of  the  opi- 
nion, upon  which  he  had,  advisedly,  acted  for  not  less 
than  twenty-five  years.  What  he  says  is  this,  *^  that  he 
did  not  know,  until  he  was  called  upon  by  the  original 
bill  to  state  what  the  Ashford  Hall  estate  consisted  of, 
that  the  testator  was  seised  of  any  thing  so  called  except 
his  mansion-house  in  Shropshire^  or  of  any  real  estate 
which  would  not  have  passed  under  a  devise  of  his  man- 
sion-house in  Shropshire  called  Asfiford  Halls  and  the 
Defendant  then  discovered,  for  the  first  time,  that  the 
testator  had  shrubberies  and  fish  pools,  which  had  been 
purchased  from  an  adjoining  estate  a  few  years  before 
he  purchased  the  property,  and  were  then  so  called,  as 
well  as  the  said  mansion-house,  and  would  not  have 
passed  under  a  devise  of  the  mere  mansion-house  only." 

I  was 
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I  was  curious  to  see  bow  these  things  were  de«  1844. 
scribed  in  these  deeds— -it  was  rather  important  to  do 
so.  The  deeds  convey  *^  all  that  capital  messuage  or 
mansion-house,  with  the  gardens,  shrubberies,  stables, 
fish  pools,  coach-house,  building,  and  appurtenances 
thereto  belonging,  called  Ashford  Hall!^  Now  he  has 
not  attempted  to  shew  by  the  least  distinction  that  those 
words  do  not  apply. 

The  real  question  is,  whether  I  am  to  direct  an  issue 
upon  one  point  or  the  other.  The  Defendant's  counsel 
does  not  desire  that  I  should  take  any  admission  from 
bim«  thereibre  I  will  consider  it  as  not  admitted  at  all. 
The  will  is  proved  suflSciently  for  this  Court  to  establish 
it;  it  is  proved  to  be  thirty  years  old  from  the  date  to 
the  time  when  it  is  produced ;  and  sufficient  authority 
has  been  produced  from  the  decisions  at  common  law 
that  this  is  enough.  Since  I  came  into  Court,  the  Re- 
gistrar has  reminded  me  that  I  had  a  case  here,  on 
the  same  subject-matter,  some  time  since,  and  in  which 
the  same  point  was  decided.  I  apprehend  that  this  is 
perfectly  clear,'and  that  the  proof  is  sufficient.  This  is, 
therefore,  a  case  of  the  will  being  proved,  and  the 
question  is,  whether  it  is  to  be  established  without  an 
issue  demsavit  vel  non.  I  quite  concur  in  the  opinion 
that  was  expressed  by  Chief  Baron  Alexander  in  the  case 
cited.  It  is  the  ordinary  course  to  grant  an  issue  at  the 
request  of  an  heir,  but  it  is  not  a  necessary  course,  when 
the  special  circumstances  are  such  as  to  make  it  mani- 
festly improper.  Now  no  case  has  been  produced 
from  the  books,  in  which,  upon  special  reasons  assigned, 
the  heir  at  law  has  been  refused  such  an  issue  to  try  his 
right  at  law,  and  I  have  not  met  with  any  such  case 
myself;  the  case  before  Chief  Baron  Alexander  was  not 
one,  for  there  it  was  granted.  I  am  therefore  under  the 
necessity  of  making  a  precedent  in  this  case.  Mr. 
H  S  Ricketts 
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1844.  Ricketts  will  have  the  benefit  of  considering  it  as  a  p<Hnt 
newly  decidedi  if  he  thinks  fit  to  do  so.  I  adopt,  how- 
ever, the  opinion  of  Chief  Baron  Alexander^  in  which  I 
concur;  and  the  question  is,  whether  the  special  cir-: 
cumstances  of  this  case  are  such,  as  to  make  it  proper 
to  act  upon  that  opinion.  I  am  of  opinion  they  are. 
What,  shall  a  trustee,  taking  upon  himself  a  tmst 
in  the  year  1811,  proceeding  towards  the  execution 
of  it,  carrying  part  of  it  into  execution,  procuring 
the  payment  to  himself  of  the  mortgage,  which  was  to 
be  paid  in  execution  of  that  trust,  and  proceeding 
throughout  the  whole  course  of  this  business  in  the 
manner  he  has  done  in  this  case,  when  the  will  b  pro- 
duced and  proved,  when  he  himself  does  not  deny  its 
validity  by  his  answer,  be  permitted  to  say,  after  all  this 
length  of  time,  ^^  Whatever  inconvenience  may  happen 
to  the  parties,  I  have  a  right  to  have  this  matter  tried  by 
an  issue  devisavit  vel  non  f  "  I  am  of  opinion  that  he  is 
not  so  entitled.  The  special  circumstances  of  this  case 
seem  to  me  to  take  it  out  of  the  general  rule,  and  bring 
it  within  the  particular  rule  mentioned  by  Chief  Baron 
Alexander.  I  have  great  doubt  whether  this  gentle* 
man  will  ever,  in  any  way  whatever,  be  brought  to  say 
that  he  does  not  believe  that  the  will  was  duly  executed 
by  his  father.  I  believe  there  are  boundaries  beyond 
which  he  will  not  go. 

The  next  question  is,  whether  I  am  to  direct  an  issue 
to  try  parcel  or  no  parcel.  It  would  be  absurd  to  do  it 
after  what  has  passed  here,  after  what  is  contained  in 
these  deeds,  after  the  description  given  by  this  gentle- 
man himself,  after  the  correspondence  produced, under 
his  own  hand,  in  which  he  admits  all  these  things,  and 
upon  his  statement  in  his  answer,  that  the  only  things 
he  has  described  are  the  fish  ponds  and  the  shrubbery, 
which  were  acquired  a  few  years  before  the  testator  pur« 

chased 
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chased  the  estate.  It  would  be  absurd  if  I  were  to  do  1844. 
it  This  Court  is  not  bound  to  direct  an  issue  to  try  a 
matter  of  this  kind,  if  it  is  satisfied  upon  the  evidence 
before  it.  I  am  clearly  satisfied  the  whole  of  this  passed, 
and  I  must,  therefore,  so  declare,  in  the  decree  I  am  to 
make. 

The  next  question  is,  whether  there  is  to  be  an  account 
of  the  rents.  Can  any  body  doubt,  that  a  trustee,  taking 
possession  of  an  estate,  receiving  the  rents,  applying  them 
to  his  own  use,  professing,  down  to  the  year  1835,  that  he 
intends  to  execute  the  trust,  professing  beyond  all  doubt 
or  question,  therefore,  that  he  holds  the  possession  for 
the  use  of  the  cestui  que  trust  —  are  we  to  be  told,  there 
has  been  no  demand  of  it,  because  they  have  confided 
in  his  professions,  that  the  trust  was  to  be  executed  by 
sale,  down  to  the  time  when  this  bill  was  filed  in  1836, 
and  that,  therefore,  they  are  not  to  call  upon  him  for 
any  accounts  whatever,  but  that  he  is  to  be  allowed  to 
apply  the  rents  he  has  received  for  his  cestui  que  trust 
to  bb  own  use?  Upon  none  of  these  points  do  I  feel 
that  I  ought  to  hesitate  at  all. 

Upon  the  first  point,  it  is  very  possible  this  is  a  new 
decision,  and  it  is  very  possible  it  may  deserve  con- 
sideration elsewhere.  I  have,  however,  stated  what  is 
my  deliberate  opinion  upon  it. 

The  will  must  be  established.  It  must  be  declared 
that  the  whole  of  the  testator's  land  in  Shropshire  passed 
by  this  will.  Then  there  must  be  an  account  taken  of 
the  rents  as  prayed  for  by  the  bill,  except  only  that 
the  Plaintiff  must  not  have  annual  rests  in  the  ac- 
counts. In  taking  the  accounts  care  must  be  taken  with 
respect  to  the  mortgage.  This  gentleman  was  entitled 
to  have  the  interest  of  the  mortgage,  therefore,  in  taking 

H  ^  the 
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1844.  the  accounts^  he  must  be  allowed  up  to  the  time  when 
the  mortgage  was  paid  off.  There  must  be  an  occupa- 
tion rent  set  upon  this  property  during  the  time  the 
Defendant  was  in  tlie  occupation  of  the  property. 

Lastly  comes  the  question  as  to  the  costsy  and  I  am 
bound  to  take  into  consideration  the  whole  conduct  of 
the  Defendant  He  must  pay  the  costs  of  this  suit  up 
to  this  hearing.  Reserve  the  costs  of  the  subsequent 
proceedings.  The  costs  of  the  co-Defendants  must  be 
paid  by  the  Plaintiffs  in  the  first  instance,  and  they  to 
recover  them  over  against  the  Defendant 


Jan.  16. 19.  In  re  BROUGH. 

The  derk      IHpHIS  was  a  petition  of  a  patentee,  praying  that  the 
ment^ffice*  enrolment   of  his   patent  might  be  cancelled  or 

cannot  receive  vacated,    under  the  following  circumstances,  stated   in 

an  enrolment  . 

conditionally,    the  peUtion :  — 

and  the 

Master  of  the 

Rolls  refused        The  petitioner  obtained  a  patent  dated  the  Sd  of  Jtme 

vfi<^^an  en-    1^*^,  subject  to  the  usual  conditions  for  making  it  void 

rolment  of  a     in  default  of  the  patentee  enrolling  a  specificaUon  within 

which?ad'^     SIX  months  **next  and  immediately  after  the  date  of 

been  left  at       the  letters  patent" 
the  office,  and  ^ 

had  been  cn- 

wiSwtMding        '^^^  specification  being  acknowledged  by  the  peti- 

directions  not  tioner,  was,  on  Monday  the  4th  day  of  December  1843, 

foitto  ordo*.    taken  to  the  enrolment  office  and  delivered  to  a  clerk 

in  attendance  there,  with  written  instructions  annexed 

not  to  enrol  it  until  further  order,  it  being  doubtful, 

whether 
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In  re  Brough. 


whether  the  enrolment  of  it  on  Monday  the  4th  of       1844. 
December  would  be  in  suflScient  time  to  prevent  the 
letters  patent  Trom  being  void. 

The  written  instructions  were  as  follows :  '<  BrougKs 
specification.  To  be  left  at  the  enrolment  office ;  but 
as  yesterday  was  the  last  day»  and  it  being  doubtful 
whether  the  patent  is  not  void,  although  the  last  day 
was  on  a  Sunday^  we  do  not  wish  it  enrolled  at  present, 
until  further  advised  as  to  its  utility.  If  we  wish  it  to 
be  enrolled,  it  will,  of  course,  be  marked  as  of  to-day." 

On  the  6th  of  December  the  petitioner  again  called  at 
the  enrolment  office,  when  the  clerk  referred  to  the  fact 
of  having  received  the  specification,  upon  the  terms  of 
the  aforesaid  instructions,  but  stated  that  if  it  was 
intended  to  be  enrolled,  it  was  necessary  that  he  should 
be  informed  of  such  intention. 

llie  petitioner,  being  advised  not  to  rely  on  the  first 
patent,  applied  for  a  new  grant,  and  there  being  no 
opposition,  it  was  probable  that  the  new  grant  would 
be  completed  in  a  fortnight 

The  petitioner's  agent,  on  the  9th  of  January^  applied 
at  the  enrolment  office  for  the  specification,  *.'  when  he 
was  informed,  to  his  great  surprise,  that  the  same  had 
been  enrolled,  notwithstanding  the  written  instructions 
to  the  contrary.''  The  agent  required  that  it  might 
be  cancelled,  but  was  ultimately  informed  that  it  could 
not  be  cancelled  without  an  order  of  the  Master  of  the 
Rolls. 

The  patentee,  by  his  petition,  stated,  that  his  interest 
might  be  most  prejudicially  aflected,  if  such  unantho- 
rised  enrolment  was  allowed  to  remain  uncancelled  and 

unvacated, 
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unvncated,  and  that  he  would  be  prepared  to  enrol  • 
specification  of  his  invention^  as  soon  as  the  letters 
patent  for  which  he  was  applying  were  sealed,  which 
would  be  in  about  a  fortnight  He  prayed  that  the  en« 
rolment  of  the  patent  might  be  cancelled  or  vacated. 

Mr.  Jarnes  Parker ^  in  support  of  the  pedtbn,  referred 
to  Ex  parte  Peck,  {a) 


Jan.  19.  The  Master  of  the  Rolls. 

I  cannot  make  any  order  on  this  petition.  The  case 
cited  of  Ex  parte  Beck  does  not  apply ;  for  on  enqaiiy, 
I  find,  that  in  that  4»se  there  had  been  uo  enrolment, 
and  the  question  was,  if  there  was  to  be  an  amendment 
or  a  new  patent. 

Here  the  specification  was  taken  to  the  enrolment 
office  on  the  4th  of  December^  and  nothing  was  done 
until  the  9th  ofjamiafy. 

I  am  of  opinion  that  the  specification  can  be  delivered 
into  the  office  only  for  the  purpose  of  being  enrolled. 
To  make  the  enrolment  is  in  such  a  case  the  sole  busi- 
ness of  the  office ;  the  petitioner  bad  no  right  to  give 
special  directions  to  the  clerk  there,  and  if  he  meant  to 
keep  any  control  over  the  enrolment,  he  ought  to  have 
kept  the  specification  in  his  own  hands.  It  was  no  part 
of  the  officer's  duty  to  act  as  the  agent  of  the  petitioner 
in  such  a  matter. 

I  had  rather  not  say  more  as  to  this  matter,  or  as  to 
the  effi^ct  of  the  3d  of  December  being  a  Sunday^  fur- 
thei*y  than  it  appears  to  me  a  serious  question,  whether 
the  petitioner  can  be  relieved  by  any  authority  less  thaa 
an  act  of  parliament. 

(a)  iBro.C.C.SlS. 
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184S. 


Marquis    of  HERTFORD   v.  Lord   LOWTHER,    Jyne^.io. 
(The  Countess  BERCHTOLDTS  Case.)  ^^.12. 

rpHE  late  Marquis  of  Hertford^  the  testator  in  this  ^  ^^^J  ^ 

-*-    cause^  having,  bj  several  codicils  to  his  will,  made  follows :  — 

large  provisions  for  his  ward  the  Countess  Berchtoldt^  berfdw'iiij?  * 

by  a  codicil  dated  Uoulogne^sur-MeTi  17th  of  Septem*  tnanmeud- 

ber  1835,    bequeathed    as    follows:  — «  To   Matilda  ^!^^'^^ 

Countess  Berchtoldt^    besides  Austrian  metalligues  for  florins,  I  give 

5000/."     ^y 
104,000  florins,  I  give  5000/."        •       .  •  a  subsequent 

codicil  he  be- 
queathed as 
By  another  codicil,  dated  Milan,  27th  of  Januaiy  follows:— 

1837,  he  bequeathed  as  follows  :  —  *•  Whereas  I  have,  hanJ^byb-^ 

by   indorsement  on    two   little  parcels  containing  104  dorsementon 

Austrian  bonds  of  1000   florins  each,  given   them  to  eels,  con^wn-' 

Matilda  Countess  Berchtoldt,  I  confirm  said  disposition,  ^"8  ^^  -^w- 

,     ,_       .  ,    ^     ,.  ,  „  <ria?i  bonds  of 

and  add  to  it  20,000/.  EngUsh  currency,"  1000  florins 

each,  given 
them  to  M. 
By  a  subsequent  codicil,  dated  in  April  18S9,  he  rati-  C.B.i  I  con- 

fied.and  confirmed  his  will  and  codicil.  ^£1  £d 

add  to  it 
20  000/  ** 

The  Master,  by  his  separate  report,  made  pursuant  to  Held,  first 

the  decree,  found,  that  the  testator  did  not  die  pos-  that  the  tes-  • 

tator,  as  to 
sessed  of  the  Austrian  metalliques  for  104,000  florins  Utie  Auttrian 

(mentioned  in  the  codicil  of  the  17th  oi  September  1835),  ^^red'lo  tht 

or  of  the  104  Atistrian  bonds  (mentioned  in  the  codicil  same  subject- 

of  the  27th  of  Januaty  1837);  and  he  therefore  found,  Se^i^^^JJ!* 

that  the   legacies  of  Austrian   metalliques  for  104,000  not  possessing 

florins,  and  104  Attstrian  bonds  of  1000  florins  each,  at^his^death*^ 

were  ^^^^  '^®  fii^t  of 
them  failed ; 
and,  secondly,  that  the  gifts  of  the  two  sums  of  5000/.  and  20,000/.  cthou<;h  both 
were  connected  with  the  gift  of  the  same  Austrian  securities)  were  cumulative  and 
not  iubstitutioiiaL 

Where  a  testator,  having  aivcn  a  genrral  legacy,  bj^  a  subsequent  instrument  makes 
it  specific,  the  ademption  of  the  specific  legacy,  without  more,  will  not  set  up  the 
general  legacy. 
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1 848.       were  adeemed.   And  he  Tunher  found,  that  the  legacy  of 

^r|J^T^     S0,000/.,  mentioned  in  the  codicil  of  the  27th  of  January 

ofHcRTFORD  1887  was  a  substitution  for  the  legacy  of  5000^  men- 

j^         tioned  in  the  codicil  of  the  17th  ot  September  1885 ;  and 

LowTBBR.     in  conformity  with  the  finding,  the  Master,  in  taking 

an  account  of  what  was  due  to  the  Countess  Berckloldt, 

excluded  the  bequests  contained  in  the  codicil  of  the 

17th  of  September  1885,  and  the  bequest  of  104  AuOHan 

bonds  of  1000  florins  each,  mentioned  in  the  codicil  of 

the  27th  of  January  1887. 

The  Countess  took  exceptions  to  the  Master's  report, 
and,  admitting  the  legacy  of  104  Austrian  bonds  for 
1000  florins  each  was  a  specific  legacy  and  adeemed, 
she  claimed  to  be  entitled  to  the  legacies  alleged  to  be 
given  by  the  codicil  of  the  17th  of  September  1885,  and 
also  to  the  20,000/.  given  by  the  codicil  of  the  27th  of 
January  1887. 

Mr.  Q.  Turner  and  Mr.  Tripp^  for  the  Countess 
BerdUddt. 

Mr.  PemberUm  Leigh  and  Mr.  Follett,  for  the  exe- 
cutors. 

Sir  C.  Wetherellj  Mr.  Kinderdey^  and  Mr.  Sckomberg, 
for  the  residuary  legatee. 


IVc.  Iff.  The  Master  of  the  Rolls. 

In  amount  and  description,  Austrian  metalliques  for 
104,000  florins  have  the  same  meaning  with  104  Aus- 
trian bonds  for  1000  florins  each ;  and  as  to  the  legacy, 
it  has  been  argued,  1st,  That  the  first  gift  was  a  general 

legacy. 
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legacy,  (a)    Sdly,  That  the  second  gift,  which  is  a  spe-        1843. 
cific  legacy,  was  not  a  substitution  for  the  first  (6),  and       ^T"^^^ 
Sdly,  That  if  it  ought  to  be  so  considered/ the  ademption  of  Hertford 
of  the  substituted  legacy  operated  as  a  revivor  of  the         |^'^ 
gift  for  which  it  was  substituted.  Lowtbu. 

Looking  minutely  at  the  words  used  by  the  testator 
in  both  the  codicils  in  question ;  —  observing  that  in  the 
second  of  them  he  evidently  treated  the  gift  as  having 
been  made  by  the  indorsement  on  the  parcels,  and  that 
by  the  first  of  them  he  rather  alludes  to  the  gift  as 
having  been  otherwise  made,  than  as  being  then  made, 
I  think  that  he  must  be  considered  as  referring  to  the 
same  subject-matter,  the  same  specific  legacy  in  both 
instruments,  and  that  in  the  two  codicils  he  was  not  in- 
tending to  make  two  distinct  gifts,  or  two  gifts  of  which 
the  last  was  to  be  a  substitution  for  the  first,  but  was 
intending  to  allude  to  one  gift  otherwise  made;  but 
if  the  case  were  otherwise,  if  the  first  of  these  two 
codicils  gave  a  general  legacy,  and  the  second  a  specific 
legacy,  I  should  be  of  opinion  that,  the  subject  of  the 
gift  was  the  same.  It  does  not,  indeed,  appear  by  proof, 
that  the  testator  actually  possessed  Austrian  metalUques 
for  104,000  florins  on  the  17th  oi  September  1835.  It 
may  possibly,  however  improbably,  have  been,  as  now 
argued,  that  he  meant  such  securities  to  that  amount  to 
be  purchased,  out  of  his  general  estate,  for  the  legatee, 
and  that  he  afterwards  purchased  the  same  amount 
himself^  and  -made  a  specific  gift  or  legacy  of  them. 
Even  if  this  improbable  state  of  facts  appeared,  I  could 

not 

(a)  Ro^nton    v.  Adduon^  9  358.;  Guy  v.  SAarp^  I  MyL  4* 

^asmuiyili.;  Bromdonyr.  Wm-  K.  589.;  AobUy  v.  RoUey^  2 

Ur^  Ambler^  S6.}AUenY.CaUoWg  Beavan,  95.;  Wray  ?.  liM,  6 

5   Ves,  289.;  and  Barclay  v.  Mad.  300.;  Mackenzie  y,  Mac* 

WamwrigAi,  S  Vet.  46S.  kenne^  8  Run.  S62. 

(6)  Hunt  V.  f  mA,  5  Mad. 
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• 

ISi'S.        not  find  any  ground  for  presuming,  that  he  intended  to 

^"TT^"^     give  the  amount  as  a  specific  legacy  in  one  codicil,  and 

of  HiSRTPORD  leave  his  executors,  acting  under  the  former  codicil. 

Lord         subject  to  the  obligation  of  purchasing  an  equal  amount 

LowTaaal     for  the  same  legatee  out  of  his  general  assets.     I  should 

find  it  necessary  to  conclude,  that  the  specific  legacy 

was   intended  to  be  a  substitution  for  the  first ;  and  if 

tlie  testator  himself  made  a  legacy  specific,  which  was 

at  first  intended  to  be  general,  I  am  of  opinion  that  the 

ademption  of  the  specific  legacy,  without  more,  would 

not  set  up  the  general  legacy.     It  therefore  appears  to 

me  that  the  Master's  report  is  right,  in  not  finding  any 

thing  to  be  due  to  the  Countess  Berekioldt  in  respect  of 

the  104>,000  florins  mentioned  in  the  two  codicils. 

The  Master  has  further  considered,  that  the  ^fts  of 
sterling  money  mentioned  with  the  104,000  florins  in 
the  two  codicils  were  connected  with  the  gifts  of  the 
florins  so  closely,  as  to  make,  in  each  case,  an  united 
legacy ;  and  that  the  legacy  in  the  latter  codicil,  florins 
and  sterling  money  together,  were  a.  substitution  for  the 
legacy  in  the  former  codicil,  florins  and  sterling  money 
together.  He  has  also  considered,  that  the  gift  of 
florins  in  the  second  of  the  two  codicils,  being  spe- 
cific and  adeemed,  left  the  20,000/.  a  gift  in  sub- 
stitution for  the  5000/.  in  the  former  codicil.  The 
question  appears  to  me  to  be  attended  with  some  doubt, 
but,  upon  consideration,  I  am  unable  to  concur  in  the 
Master's  view  of  the  case.  Looking  at  the  several 
codicils  annexed  to  the  will,  I  think  that  if  the  104,000 
florins  had  never  been  mentioned,  the  legatee,  the 
Countess  Berchtoldt,  would  have  been  entitled  to  the 
5000/.  given  by  the  codicil  of  the  17th  of  September 
1835,  and  also  to  the  20,000/.  mentioned  in  the  codicil 
of  the  27th  of  January  1837. 

The 
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The  idea  of  substitution  arises  from  the  connection  of        184S, 

the  gifts  of  sterling'  money  with    the   gifts  of  florins,      ^^^r 
o      ^  o  J  D  Marquis 

They  might  have  been  so  connected,  so  united  or  con-  of  Hertford 
solidated,  that  upon  the  failure  or  ademption  of  the  gift  -^^^ 
of  florins  there  might  have  been  a  failure  or  ademption  Lowthbr. 
of  die  gift  of  sterling  money ;  but  this  is  not  found  or 
even  contended  for.  What  then  is  the  nature  of  the 
connection  between  two  gifts,  which  admits  of  one 
standing,  whilst  the  other  fails,  and  yet  communicates  a 
qualification,  which  excludes  addition  to  a  former  gift, 
and  introduces  substitution  for  it  ?  It  would  be  vain  tp 
conjecture,  for  what  reason  the  gifts  of  sterling  money 
were  at  all  connected  with  the  gifts  of  florins ;  but  what 
the  testator  seems  to  have,  in  effect,  said,  is,  first,  I  have 
given  Countess  Berchtddt  104,000  florins,  and  I  give 
her  besides  5000/.  sterling;  secondly,  I  have  given 
Conntess  Berchtoldt  104,000  [florins  by  indorsement  on 
two  little  parcels,  and  I  add  to  it  20,000/.  British 
currency. 

On  the  best  consideration  which  I  can  give  to  the 
subject,  and  differing  from  the  Master  with  reluctance, 
because  I  think  the  question  doubtful,  it  appears  to  me, 
that  the  two  gifts  of  sterling  money  may  well  stand 
together ;  and  having  read  through  all  the  codicils,  with 
the  view  of  ascertaining  from  the  various  modes  in 
which  the  testator  has  expressed  himself,  what  was 
probably  his  intention,  I  am  of  opinion  that  the  20,000/i 
ought  not  to  be  taken  as  a  substitution  for,  but  as  an 
addition  to,  the  gift  of  5000/.,  and  that,  in  this  respect, 
the  exception  must  be  allowed. 


Affirmed  by  the  Lord  Chancellor,  1 1  th  of  Februarif  1 845. 
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Dec.  7.  9. 16, 


RICHARDSON  «.  HORTON. 


Settlement  by  fl^HIS  case  came  before  the  Court  upon  excepUons 
the  heir,  upon      ■  i       ««         •  r^  t      <•    «        • 

his  miuTiace.  ^o  the  Master  s  report.     Several  of  the  circum- 

stances of  the  case  will  be  found  in  a  former  report  of 
Farrow  v.  Rees.  (a) 


his  manriagey 
of  the  ances- 
tor's estates, 
supported 

3;ainst  the 
aims  of  the 
specialty  cre- 
ditors of  such 
ancestor. 

Sir  W.  H. 
died  indebted 
in  specialty. 
After  his 
death,  on  the 
marriage  of 
his  heiress,  a 
settlement 


Sir  Jfatis  Horton  died  on  the  5th  of  November  1811, 
indebted  on  specialties  in  which  his  heirs  were  bound. 


He  left  an  only  daughter  his  heiress  at  law.     The  real 

estate  of  which  he  was  entitled  to  dispose  consisted  of 

reversions,  one  of  which  fell  into  possession  upon  his 

own  death.     By  his  will,  he  devised  his  real  estate  to 

was  executed,  his  wife  for  life,  with  remainder  to  his  daughter.     He 

recidn/the  ^  ^'^  ^^^  charge  his  real  estate  with  the  payment  of  his 

insufficiency  debts,  and  his  personal  estate  was  found  insufficient  to 
of  the  per-  , 

sonal  estate  to  pay  them. 
pajT  the  debts. 

In  the  year  1813  Miss  Horton  married  the  Defendant 
Mr.  Rees.  On  that  occasion,  and  in  consideration  of  the 
then  intended  marriuge,  and  for  the  purpose  of  provid- 
ing a  fund  for  payment  of  the  debts,  an  indenture,  dated 
vcycd  to  pro-  the  5th  oi  July  1813,  was  executed,  by  and  between  the 
to  pay  the        Defendant  Mr.  Rees  of  the  first  part.  Miss  Horton  (de- 

debu,  uid  the  scribed  as  the  heir  of  Sir  Watts)  of  the  second  part, 
remainder  was 

settled  ou  the  Lady  Horton  of  the  third  part.  Lord  Stanley  and  Wil^ 
heiress,  her  7  •  _„ 

intended  hui-  "^^ 

band,  and  (a)  4  Beav,  18. 

their  issue. 

Many  years  after,  the  produce  of  the  estates  appropriated  to  the  payment  of  the 
debts  was  found  insufficient.  Held,  that  the  cuxsumstances  did  not  afford  any  proof 
of  fraud,  or  any  want  of  bona  fides  in  the  execution  of  the  settlement,  that  the 
settled  estates  were  not  liable  to  the  specialty  debts ;  and  that  even  if  a  want  of 
hona  fidei  had  appeared,  relief  could  only  be  obtained  in  a  suit  putting  the  mala 
fidtt  properly  in  issue. 


and  that 
considerable 
sum  was  due 
on  that  ac- 
count) a  part 
of  the  estates 
were  con- 
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Ham  Horton  of  the  fourth  part,  and  WilUam  Cross  and        1843. 

t^bfei  Lee  of  the  fifth  part    This  deed,  amongst  other    J^"^^^^'^^ 
Ai_-  .    :■    1        1  1  ..  «.    ^,.  Richardson 

tomgs,  recited  that  the  personal  estate  of  Sir  Watts  was  «. 

insafficient  for  the  payment  of  his  debts,  and  that  a  Hortoh. 
considerable  sum  was  due  on  that  account,  which  it  had 
always  been  the  wish  of  Lady  Horton  and  Miss  Horton 
to  discharge:  that  a  marriage  was  intended  between 
Mr.  Bees  and  Miss  Horton^  and  that  on  the  treaty  for 
the  same,  it  had  been  agreed,  that  a  part  of  the  estates 
should  be  sold,  for  the  purpose  of  providing  a  fund  for 
the  payment  of  all  the  debts  of  Sir  WattSf  and  that 
the  other  estates  should  be  settled;  and  that  for  the 
purpose  of  enabling  her  daughter  to  make  the  settle- 
ment. Lady  Horton  had  agreed  to  relinquish  the  life 
estate  given  to  her  by  the  will;  and  it  was  thereby 
witnessed,  that  the  estates  were  conveyed  by  Lady 
Horton  and  Miss  Horton  to  Lord  Stanley  and  WiUiam 
Hortojh  as  to  part  of  them,  in  trust  to  sell  and  to  apply 
the  money  arising  from  the  sale  in  payment  of  all  the 
debts  of  Sir  Waits^  and,  after  full  payment  thereof,  to 
pay  any  surplus  to  Mr.  Bees ;  and,  until  the  sale,  the 
rents  of  these  estates  were  made  payable  to  the  person, 
who,  for  the  time  being,  should  be  in  possession  of  the 
other  estates.  The  remainder  of  the  estates  were  to  be 
held  in  trust  for  Mr.  jB^^s  for  life ;  after  his  death,  pro- 
vision was  made  for  payment  of  a  jointure  to  his  widow, 
and  portions  for  the  younger  children  of  the  marriage, 
and,  subject  thereto,  the  estates  were  limited  to  the  first 
and  other  sons  of  the  marriage. 

The  bill  in  this  cause  was  filed,  in  1824,  by  unsatisfied 
specialty  creditors  of  Sir  Watts  Horton.  It  was  not 
thereby  alleged  that  the  settlement  was  in  any  manner 
fraudulent;  but  it  was  charged,  that  if  the  personal 
estate  was  insufficient  for  the  payment  of  the  debts  of 
Sir  Watts^  the  deficiency  ought  to  be  made  .good  out  of 
the  real  estates  devised  to  Miss  Horton^  subject  to  the 

Vol.  VIL  I  life 


HORTON. 
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184S.  life  estate  of  Lady  HorUmy  or  which  descended  on  Miss 
-^^^^^^^  Barton ;  and  that,  notwithstanding  the  settlement,  the 
specialty  creditors  were  entitled  to  have  a  sufficient  part 
of  all  the  estates  therein  comprised,  sold,  to  supply  the 
deficiency  of  the  personal  estate.  The  bill  prayed  for 
the  usual  accounts ;  and  if  the  personal  estate  and  also 
the  money  arising  from  the  sale  of  the  estates  conveyed 
to  be  sold  should  be  insufficient  for  payment  of  the  debts, 
that  the  deficiency  should  be  raised  by  sale  or  mortgage 
of  the  other  real  estates  of  the  testator. 

The  Defendants,  Mr.  and  Mrs,  Rees  and  Lady  JSoffoir, 
in  their  answer,  stated  their  belief,  that  the  provision 
made  by  the  setdement  for  the  payment  of  all  the  debts 
of  Sir  Watts  was  fully  sufficient  for  that  purpose,  except 
such  of  the  debts  as  were  secured  by  mortgage.  The 
bill  charged  no  fraud,  and  the  answer,  necessarily,  con- 
tained no  defence  to  any  imputation  of  firaud. 

The  decree  ordered  that  the  usual  accounts  of  the 
personal  estate,  and  of  the  monies  arising  from  the  sale 
of  the  estates  conveyed  to  be  sold,  should  be  taken,  and 
directed  the  due  application  thereof;  and,  if  the  per- 
sonal estate  and  those  monies  should  be  insufficient  for 
the  payment  of  the  debts,  it  was  ordered  that  the  Master 
should  take  an  account  of  the  real  estate  of  the  testator 
liable  to  pay  his  debts. 

The  Master,  having  found  that  the  personal  estate 
and  the  purchase  monies  of  the  estates  sold  were  insuf- 
ficient to  pay  the  debts,  proceeded  to  take  an  account  of 
the  real  estates  of  the  testator  liable  to  pay  his  debts ; 
and  it  appearing  that  all  the  unsold  estates  were  subject 
to  the  trusts  of  the  settlement,  he  found  that  there  was 
no  real  estate  of  the  testator  liable  to  pay  his  debts* 
The  PlaintiflTtook  exceptions  to  his  report. 

Lady 
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Lady  Horton  and  Mrs.  Rees  were  now  both  dead*;        184>d. 

but  there  was  issue  of  the  marriage  between  Mr.  and    ^^^^'^^'^^ 
_  _      _  ^  •  Richardson 

Mrs.  Bees.  v. 


Horton. 


Mr.  Turner  and  Mr.  Bogers  for  the  Plaintiff  in  sup- 
port of  the  exceptions. 

Though  the  estate  was  reversionary,  still  it  formed 
assets  for  the  payment  of  the  testator's  specialty  debts; 
and  it  would  have  been  decreed  to  be  sold  for  that  pur- 
pose; Tyndale  v.  fVarre.  {a) 

At  the  time  of  the  testator's  death,  his  real  estate  was 
liable  to  the  payment  of  his  specialty  debts :  the  remedy 
of  the  specialty  creditors  would  not  have  been  merely 
personal  against  the  heir,  in  respect  of  assets  descended, 
but  the  testator's  estate  would  specifically  have  been  made 
applicable  to  the  payment  of  the  debts.  Even  at  law  the 
judgment  would  be  that  the  creditor  ^^  do  recover  his 
debt  and  costs,  to  be  levied  of  the  lands  and  tenements 
which  were  of  the  testator  in  fee-simple  at  the  time  of 
his  death  (&);"  and  in  equity  the  estate  would  have 
been  ordered  to  be  sold  for  payment  (c)  The  Court 
would  order  a  receiver,  upon  a  deficiency  of  personal 
estate,  and  restrain  a  purchaser  from  paymg  the  heir ; 
Green  v.  Lowes,  (d)  Such  were  the  rights  of  the  parties 
at  the  death  of  the  testator:  the  question  is,  whether  the 
heiress,  by  a  settlement  of  the  estate  on  herself  and  her 
ftmily,  could  defeat  those  rights.  By  the  statute  of 
JElizabeih{e),  all  alienations  and  conveyances,  for  the 
intent  and  purpose  to  delay,  hinder,  or  defraud  cre- 
ditors, are  declared  to  be  clearly  and  utterly  void.  This 
settlement  was  a  mere  shift  and  contrivance  of  the 

heiress, 

(«)  Jacob.  212.  (d)  5  B.  C.  C.  217. 

\h)  TMt  Forms,  589.  {e)  19  EUx.  c.  5.  s,  2. 

(c)  Setorii  Decrees,  84. 
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1843.        heiress,  who  was  bound  by  the  obligation  of  her  an- 

-^^"^^^^^^   .  cestor.  to  delay  the  creditors,  and  would  be  void  under 
Richardson  "^ 

r.  the  statute.     The  statute  of  the  S'&  4  fV.  <$-  3f.  c  14. 

HoRTON.  niakes  wills  void,  as  against  creditors  by  bond  binding 
the  testator's  heirs,  and  gives  a  remedy  against  the  heir 
and  devisee  jointly;  and  the  fifth  section  makes  the 
heir  answerable,  in  cases  where  he  sells  before  action 
brought ;  and  execution  may  be  taken  out  as  if  the  debt 
were  the  debt  of  the  heir,  ^*  saving  that  the  lands,  tene- 
ments, and  hereditaments  bond  Jide  aliened  before  the 
action  brought  shall  not  be  liable  to  such  execution,*' 
intimating  clearly,  that  the  lands  not  hon&  fide  aliened 
(as  in  the  present  case)  are  still  to  be  liable.  By  the 
combined  operation  of  these  two  statutes,  the  estate  still 
remains  liable  to  the  claim  of  the  bond  creditors. 

The  heir  at  law,  like  an  executor,  must  have  the 
means  of  selling  the  real  estate  for  the  purpose  of  pro- 
viding a  fund  for  the  discharge  of  the  specialty  debts, 
and  a  bona  Jide  sale  for  that  purpose  would  be  pro- 
,  tected;  but  by  settling  the  property  on  the  heiress's 
family,  no  fund  could  possibly  arise  for  the  discharge  of 
the  debts :  its  object,  on  the  face  of  it,  was  not  to  pay 
the  debts,  but  to  exclude  the  rights  of  the  creditors. 
The  settlement  recites  that  a  considerable  sum  was  due 
on  account  of  the  debts  of  the  testator,  and  that  the 
personal  estate  was  insufficient  for  the  payment,  and  yet 
it  is  attempted,  by  that  deed,  to  withdraw  the  real  estate, 
which  was  the  only  means  of  payment,  from  the  credi- 
tors. Every  person  taking  under  the  settlement  bad 
notice  that  the  heiress  was  improperly  dealing  with  the 
estate  for  her  own  benefit,  and  not  for  the  purpose. of 
raising  a  fund  for  payment  of  the  specialty  debts.  They 
are,  therefore,  bound  by  that  notice,  and  can  claim  no 
more  than  what,  in  equity,  the  settlor  herself  was 
entitled  to. 

That 
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That  a  conyeyance  by  the  heir  may  be  fraudulent        1843. 


BlCHARDSOff 


against  the  creditors  of  the  ancestor,  was  decided  so 
long  back  as  the  time  of  Lord  Coke.  In  GoocVs  case  {a)  *"*'"'^['' 
the  ancestor  was  indebted  in  bond;  an  action  was  Hohton. 
brought  against  the  heir,  who  pleaded  riens  per  descent^ 
and  he  proved  that,  before  the  action  brought,  he  had 
enfeoffed  W.  G.  in  fee  of  the  descended  lands,  but  the 
plaintiff's  counsel  alleged  and  proved,  that  the  feoff- 
ment was  made  by  fraud  and  covin,  to  defraud  the 
plaintiff  of  his  action,  and  therefore  void  by  the  statute 
of  ISEliz.  c.  5.,  as  to  the  plaintiff,  and  it  was  so  held  by 
the  whole  court. 

Again,  a  court  of  equity  will  relieve  in  such  a  case ; 
Bateman  v.  Bafemaru  (&)  Where  ''  a  man  bound  himself 
and  his  heirs  in  a  bond,  and  died  leaving  a  real  estate  to 
descend  to  his  heir,  and  the  heir  having  aliened  the 
real  estate,  the  obligee  brought  a  bill  against  the  heir 
and  purchaser,  to  be  relieved,  on  the  statute  (of  3  & 
4  W.  4*  M.)  against  fraudulent  devises,  and  the  Lord 
Chancellor  relieved  him.'' 

A  purchaser,  where  there  are  debts,  is  not  required  to 
see  to  the  application  of  the  purchase  money ;  ^'  but  if  the 
nature  of  the  transaction  affords  intrinsic  evidence,  that 
the  executor,  in  the  mortgage  or  sale,  is  not  acting  in  the 
execution  of  his  duty,  but  is  committing  a  breach  of 
trust,  as  where  the  consideration  of  the  mortgage  or  sale 
is  a  personal  debt  due  from  the  executors  to  the  mort- 
gagee or  purchaser,  there  such  mortgagee  or  purchaser, 
being  a  party  to  the  breach  of  trust,  does  not  hold  the 
property  discharged  from  the  trusts,  but  equally'  subject 
to  the  payment  of  debts  and  legacies,  as  it  would  have       ^^'^ 

been 

(a)  5  RgpoHt^  60.  a.  {b)  1  Eq.  Ca.  Abr.  149.  p].  6. 

73 
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1843.       been  in  the  hands  of  the  executor.     The  same  prindj[>Ie 

.^^^^^^"^    is  applied  to  real  estate/'     Watkins  v.  CkeeL  (a) 
Richardson         ^^ 

v. 

HoBTON.  f^he  fact  of  notice  makes  this  case  differ  from  those 
decided.  -  In  Mathews  v.  Jones  (b)  the  defendants,  were 
not  charged  with  notice  {c)  of  the  existence  of  any  of  the 
testator's  debts ;  and  in  Spademan  y.  TimhreU  (d)  there 
was  no  notice  of  the  existence  of  any  debts. 

In  Higgins  v.  Shaw  (e)  the  court  said,  <*  If  a  man  seDs 
lands  which  are  subject  to  bond  or  other  specialty  debts, 
this  court  presumes  that  the  purchase  money  is  to  be 
applied  to  the  discharge  of  those  debts ;  and  that  the 
sale  is  made  with  that  view,  and  the  purchaser  will  be 
discharged.  But  this  is  a  different  case,  for  here  the 
party  does  not  settf  he  merely  settles  the  estate.  The 
case  as  against  John  is  still  stronger  —  he  first  wasted 
the  assets,  and  then,  two  years  after  the  filing  of  the 
bill,  put  the  estate  into  settlement." 

At  all  events,  the  life  estate  of  the  husband  is  still 
liable  to  the  specialty  creditors :  it  is  the  estate  to  which 
he  would  be  entitled, /ur^  maritl^  independent  of  the  set- 
tlement, and  still  forms  part  of  the  testator's  estate. 
Where  a  fraud  is  committed,  the  court  will  lay  hold 
of  the  interest  of  any  party  concerned  in  it,  as  an  in- 
demnity to  the  parties  injured.  Burridge  v.  Bow.  (g) 
« 

Mr.  Pemberton  Leigh  and  Mr.  Koe  for  Mr.  Rees  and 
his  son.  The  question  is,  whether  a  mere  specialty  debt, 
which  is  neither  charged  by  will  or  otherwise  on.  an 
estate,  but  is  a  simple  legal  liability  to  be  enforced  by 

action 

(fl)  2  Sim.  4-  S.  199.  (rf)  8  Sim.  255. 

(A)  2  Anst.  506.  le)  2  Dr.  i  War.  356. 

(c)  lb.  p.  51 1.  (g)  1  J^.  *  C'.  {N.  C.)  185. 
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action  or  suit  against  the  person  and  property  of  the        1843. 
debtor,  constitutes  a  charge  or  lien  on  the  estate  of  the    vt^^^^'^ 
deceased  debtor,  or  remains,  after   his  death,  a  pure  «. 

legal  demand,  to  be  enforced  against  the  heir  in  the 
usual  way. 

Here  is  a  bond  debt  which,  in  the  lifetime  of  the  tes- 
tator, formed  no  charge  or  lien  on  his  estate,  how,  then, 
did  it  become  a  charge  or  lien  after  his  death  ?  There 
is  no  charge  of  debts  in  the  will,  nor  any  trust  for 
their  payment.  It  is  said  that  it  must  be  a  charge, 
because,  upon  a  judgment  or  decree,  payment  would  be 
enforced  out  of  the  testator's  estate :  it  is  quite  true  that 
payment  would  be  so  enforced,  but  that  is  by  force  of 
the  judgment:  it  is  no  more  than  would  have  resulted 
from  a  judgment  or  decree  against  the  testator  himself 
in  his  lifetime ;  but  here  there  is  no  judgment  The 
class  of  cases  like  Watkins  v.  Cheek  has  no  application, 
for  there  there  Was  a  trust  created  by  the  testator,  here 
there  is  none. 

It  is  said  that  the  settlement  was  fraudulent  and  void 
under  the  statute  of  Elizabeth  ;  but  that  statute  has  no 
application  to  a  case  where  full  valuable  consideration  is 
given  for  the  property.  The  consideration  of  marriage 
has  always  been  held  to  be  sufficient  to  support  any  set- 
tlement. In  a  case  before  Sir  William  Granf^  a  stock- 
broker, greatly  indebted,  married  his  mistress,  and  set- 
tled his  property  on  her :  it  was  supported  even  against 
his  creditors,  (a)  If  Sir  Watts  Horton  himself  had 
settled  the  estate  on  the  marriage  of  his  daughter, 
could  it  have  been  impeached  by  his  creditors  ?  How, 
then,  does  it  differ  that  the  heiress,  contracting  with  an 
intended  husband,  made  the  settlement  ?  The  value  of 
the  estates  exceeded  the  testator's  debts,  and  by  the  set- 
tlement 
(a)  Campion  v.  Cotton^  17  Ves,  263. 
/4 
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I84S.  dement  a  provision  was  made  for  their  payment,  wbidi 

^'^'^^^'^  at  the  time  was  ample,  and  it  is  not  now  shown  that  it ' 

V.  is  insufficient. 


HoaTON. 


The  statute  of  the  S  &  4  William  and  Mcay  (a)  does 
not  affect  the  question.  Previous  to  that  act,  the  de- 
visee was  not  liable  to  the  testator^s  debts,  and  the 
-creditors  might  also  be  defeated  by  the  alienation  of 
the  heir  before  action  brought  To  remedy  this,  the 
act  avoids  the  devise  as  against  the  creditor,  and 
enables  him  to  mamtain  an  action  jointly  against  the 
heir  and  devisee.  By  the  5th  section  the  heir  is  made 
answerable  for  the  land  aliened  by  him  before  action, 
and  a  similar  liability  is  imposed  on  the  devisee.  The 
statute  gives  these  remedies  to  the  creditor,  but  in  no 
way  permits  him  to  follow  the  estate  into  the  hands  of  a 
purchaser  for  valuable  consideration. 

This  case  was  decided  in  Spacktnan  v.  Timbrdl{b): 
there  A.y  who  was  a  trader  at  his  death,  and  indebted 
.  by  specialty  and  simple  contract,  devised  freehold  estates 
to  his  son  in  fee.  The  son,  on  his  marriage,  settled 
the  estates  on  his  wife  and  children,  and  afterwards 
died.  It  was  held  that  the  S  &  4  ^.  &  M.  c.  14.  and 
the  47  G.  3.  c.  74.  sess.  2.  did  not  charge  the  real  assets, 
descended  or  devised,  with  the  ancestor's  debts,  but 
made  the  heir  or  devisee  personally  liable,  to  the  value 
of  the  assets ;  and,  therefore,  that  the  son's  widow  and 
children  were  entitled  to  hold  the  estates,  discharged 
from  the  debts  of  the  father.  In  that  case  the  settle- 
ment recited  the  will  and  the  devise  for  payment  of  the 
debts ;  and  the  notice  thereby  given  was  relied  on  in 
argument,  but  did  not  prevail.  Again,  in  Mathercs  v. 
Jones  (c),  a  marriage  settlement  of  the  ancestor's  estate 

by 

(a)  Repealed  and  re-enacted         {b)  8  Sivu  855. 
by  the  1 1  ^.  4.  and  1  W^  4.  c.47.         (c)  2  Antir.  506. 


HORTON. 
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by  the  heir,  who  was  also  devisee,  was  supported  against        184*3. 

a  bond  creditor  of  the  ancestor.    Notice  of  the  testator's   J*^"^^^*^^ 

Richardson 

debts  can  make  no  difference;  for  if  the  debt  be  not  a  9. 

charge  on  the  estate,  no  notice  can  make  it  so. 

Lastly,  the  case  now  attempted  to  be  made  is  not 
stated  on  the  pleadings,  and  the  parties  have  had  no 
opportunity  of  meeting  it. 

Mr.  Turner  in  reply.  To  take  a  case  out  of  the 
statute  of  IBlizaheihy  not  only  must  the  conveyance  be 
on  good  consideration,  but  bon&Jidey  and  without  notice 
of  "  covin,  fraud,  or  collusion." 

The  foUowing  cases  were  referred  to  in  the  course  of 
the  argument :  —  Tofxmsend  v.  fVesiacoti  (a) ;  Partridge 
v.  Gcpp\b) ;  Braithwaite  v.  Britain  (c) ;  Ex  parte  Mor* 
ton  (d) ;  Rogers  v.  Rogers,  (e) 

The  Master  of  the  Rolls. 

It  is  cleAr,  that  the  specialty  creditors  of  Sir  Watts 
Norton  might,  on  his  death,  by  adopting  the  proper 
proceedings,  have  obtained  payment  out  of  his  real 
estates;  but  it  is  equally  clear  that  the  bond  debts  did 
not  of  themselves  constitute  a  lien  or  charge  upon  those 
estates.  The  estates  might  have  been  made  available : 
the  heir,  to  the  extent  of  assets,  was  bound  to  pay  the 
specialty  debts;  and,  by  the  statute,  the  devisee  is 
placed,  substantially  and  for  all  practical  purposes,  in 
the  same  situation  as  the  heir. 

What  has  occurred  is  this :  — The  estates  appropriated 

by  the  settlement  to  the  payment  of  the  debts  have 

been 
(a)  S  Bern,  340.,  and  4  Beav.         (c)  1  JCeeti,  206. 
58.  (d)  5  Vet.  449. 

(6)  AmU,  S96.  (e)  6  (Sim.  564. 
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1843.       been  sold,  and  after  allowing  all  pn^r  deductions, 
Richardson    *^®  sum  of  51102.  remains  for  the  payment  of  debts, 
V.  amounting  to  7174>/.     The  fund  being  insufficient,  the 

question  is,  whether  the  creditors  have  a  right  to  resort 
to  the  estate  settled  by  the  deed  of  1813  ? 

The  question  arises  in  a  very  singular  form.  It  is 
strange,  if  it  was  intended  to  raise  a  question  so  im- 
portant as  this,  that  a  distinct  declaration  should  not 
have  been  asked,  and  still  more  strange,  that  it  should 
not  have  been  provided  for  by  the  decree.  It  is  now  ar- 
gued that  this  settlement,  though  in  consideration  of 
marriage,  was  executed  under  such  circumstances,  that 
it  cannot  be  held  to  have  been  made  bon&jfide.  If  the 
Plaintiff  sought  to  set  it  aside  on  the  ground  that  it  was 
not  executed  bondjide^  would  it  not  be  proper  that  all  the 
circumstances  from  which  the  malajides  was  to  be  in- 
ferred should  be  stated  ?  and  ought  not  its  invalidity  to 
have  been  expressly  pbarged  by  the  bill,  in  order  that 
the  Defendants  might  havie  the  means  of  meeting  it? 

The  Master,  in  proceeding  under  the  decree,  has 
thought  that  the  settlement  was  a  valid  alienation,  and 
that  the  settled  estates  are  not  liable  to  the  specialty 
debts.  This  is  the  question  which,  upon  the  excep- 
tions to  his  report,  I  shall  have  to  consider.  Several 
iauthorities  have  been  referred  to,  and  I  confess  I  think 
that  the  doctrine  laid  down  in  that  of  Mathews  v.  Jones 
extremely  applicable  to  the  present  case ;  the  only  dif- 
ference between  the  two  cases  is  the  notice. 


Dec.  16.  The  Master  of  the  Rolls. 

The  only  question  upon  these  exceptions  is,  whether 
the  testator's  real  estates,  which  were  comprised  in  the 
settlement  of  the  daughter,  and  limited  on  the  trusts  of 

the 
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Richardson 


the  settlement,  are,  in  the  hands  of  the  persons  claiming        184S. 
uoder  the  settlement,  liable  to  the  payment  of  the 
testator's  specialty  debts.  "*^»«»- 

HoRTON. 

Debts  by  specialty  in  which  the  heirs  are  bound, 
constitute  no  lien  or  charge  upon  the  land,  either  in  the 
hands  of  the  debtor  or  of  his  heir.  Notwithstanding 
the  existence  of  such  debts,  the  debtor  himself  may 
■lienate  the  land,  or  he  may,  by  will,  make  it  equitable 
assets,  therdby  preventing  its  exclusive  application  to 
the  payment  of  specialty  debts^  or,  .as  Lord  C.  J.  JViUes 
says  {a),  he  may  devise  it  for  the  payment  of  a  parti- 
calar  debt  on  simple  contract,  and  so  withdraw  it  from 
specialty  creditors  altogether. 

By  taking  proper  proceedings,  the  specialty  creditors 
may  obtain  payment,  out  of  the  descended  or  devised 
real  estate  in  the  hands  of  the  heir  or  devisee ;  but  if 
such  proceedings  are  not  taken,  the  heir  or  devisee  may 
alienate,  and  in  the  hands  of  the  alienee,  the  land 
is  not  liable,  though  the  heir  or  devisee  remains  per- 
sonally liable,  to  the  extent  of  the  value  of  the  land 
alienated. 

The  difference  which  arises  from  the  alienation  ap- 
pears strongly  in  the  case  of  a  mortgagor  becoming 
sabsequently  indebted  to  the  mortgagee  on  bond,  and 
then  dying.  The  heir  cannot  himself  redeem  the  mort- 
gage without  paying  the  bond ;  but  the  assignee  of  the 
equity  of  redemption  from  the  heir  may  redeem  the 
mortgage  without  paying  the  bond,  (b) 

0 

The  heir,  being  named  in  the  obligation,  is  considered 
to  be  himself  a  debtor,  not  indeed  a  debtor  liable  to  pay 

the 
(a)  Willes^  524.  (6)  Coknum  v.  Winch,  1  P.  WilUam,  775. 


12*  CASES  IN  CHANCERY. 

]  843.       the  debt  under  all  circumstances,  but  liable  to  the  extent 

RicBijtosoN   ®^  ^^  value  of  the  real  estate  descended,  and  he  is  not 

9.  restrained  from  alienation ;  but  after  the  alienation,  he 

is  personally  liable  to  pay  his  ancestor's  debts,  to  the 

amount  of  the  value  of  the  land  he  has  aliened. 


The  case  of  Mathews  v.  Janes  {a)  sufficiently  estab- 
lishes, that,  in  the  absence  of  any  special  circumstances, 
the  land,  after  an  alienation  by  the  heir  for  the  purposes 
of  a  marriage  settlement,  is  not  liable  to  the  specialty 
debts  of  the  ancestor. 

But  in  this  case  it  has  been  argued,  that  the  settle- 
ment is  fraudulent  and  void  under  the  statute  of  13  Eliz. 
c.  5.  Miss  Horton^  as  heir  of  the  reversion,  being 
owner  of  the  land,  and  Miss  Horton  being  debtor 
under  the  obligation  of  her  father,  it  is  said  that  the 
settlement  was  prejudicial  to  the  creditors,  and  there- 
fore void. 

Admitting^  on  the  authority  of  GoocKs  Case  {b)  and 
the  case  of  Apharry  v.  Bodingham  (c),  that  cases  of  this 
kind  may  fall  within  the  statute,  the  enactment  makes 
void  any  conveyance  executed  with  the  intent  or  pur- 
pose to  delay,  hinder,  or  defraud  creditors  of  their  just 
and  lawful  actions,  suits,  or  reliefs;  but  it  is  not  to 
extend  to  any  interest,  upon  good  consideration,  and 
bond  fide  conveyed  to  any  person  not  having  notice  of 
the  fraud. 

In  this  case  the  settlement  was  made,  in  consideration 
of  marriage,  a  good  and  valuable  consideration,  and  the 
alienation  left  the  heir  subject  to  personal  liability. 

No 

(a)  2  Amir.  506.  (c)  Cro.  Elk.  550. 

{b)  6  Co,  Bep.  60  a. 


Richardson 
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No  direct  or  express  fraud  is  proved  or  attempted  to  1848. 
be  proved*  If  any  fraud  there  were,  it  must  be  detected 
and  established  by  inference  from  independent  facts  dis- 
tinctly proved,  or  from  the  provisions  of  the  deed  itself;  Hobton. 
and  it  may  reasonably  be  asked,  was  it  false  to  allege, 
as  was  professed  by  the  deed,  that  the  parties  desired 
and  intended  that  all  the  debts  should  be  fully  paid  ? 
Were  the  estates  conveyed  to  be  sold  at  the  time  in- 
adequate for  the  full  payment  of  the  debts  ?  If  so,  were 
they  known  to  be  inadequate,  so  that  the  provision  pre- 
tended to  be  for  the  payment  of  the  debts  was  not  only 
iosufficient  but  delusive  ?  Was  the  heir  who  alienated 
the  land  insolvent,  so  that  her  personal  liability  was 
accompanied  by  inabili^  to  pay,  and  of  no  value,  and 
the  alienation  of  the  land  removed  from  the  creditor 
the  only  means  by  which  he  bad  any  prospect  of  ob- 
taining payment?  Were  the  creditors  in  any  way  de« 
layed  or  hindered?  There  has  been,  indeed,  very  great 
deky,  but  has  it  arisen  from,  or  was  it  intended  to  be 
occasioned  by,  the  deed  ?  Nothing  of  the  kind  is  even 
allied,  but  the  imputation  of  fraud  rests  upon  this :  — 
that  the  parties  to  the  settlement,  knowing  that  there 
were  debts  of  Sir  Watts  Norton  remaining  unpaid,  and 
setting  apart  only  a  portion  of  the  estates  to  provide  a 
fund  for  the  payment  of  those  debts,  settled  the  re- 
mainder, providing,  at  the  same  time,  that  the  rents  of 
the  estate  set  apart  for  the  debts,  should,  until  the  estates 
were  sold,  be  paid  to  Mr.  Bees ;  aiid  that  since  those 
estates  have  been  sold,  upon  an  account  taken  after  a 
lapse  of  about  thirty  years,  without  one  word  of  expla- 
nation, either  as  to  the  cause  of  the  delay  or  the  cause  of 
the  defalcation,  the  produce  of  the  sales  is  found  to  be 
insufficient  for  the  full  payment  of  the  debts  and  the 
interest  which  has  accumulated  upon  them. 

I  am  of  opmion  that  these  circumstances,  thus  barely 
Appearing,  do  not  afford  any  proof  of  fraud  or  any  want 

of 
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1843.       o{banaJ!des  in  the  execution  of  the  settlement,  and  that 
J^^*"^^^^^     the  exceptions  most  therefore  be  oyerruled. 

BiCHABDSON  *^ 

fioBTON.  B„|.  J  thint  jj  right  to  add,  that  even  if  the  circnm- 

stances  had  been  such,  as  to  afford  a  probable  reason  for 
thinking  that  there  was  such  a  want  of  bona  Jides,  as 
might  entide  the  creditor  to  relief,  I  should  nevertheless 
have  been  of  opinion,  that  such  relief  could  not  have 
been  had  in  this  suit. 

The  bill  is  founded  upon  the  notion  that  the  claim  of 
the  creditor  to  be  paid  out  of  the  real  estate  was,  in  no 
respect^  altered  by  the  alienation  or  setdement  made  by 
the  devisee  and  heir.  It  charges  none  of  the  fraud 
upon  which  the  creditor  now  insists,  and  the  Defendants 
have  had  no  means  of  placing  upon  the  record  and 
proving  such  defence,  as  they  might  have  been  enabled 
to  make  if  the  charge  had  been  made ;  and  I  do  not 
think,  that  by  a  decree  directing  an  account  to  be  taken 
of  a  testator's  real  estate  liable  to  the  payment  of  his 
debts,  it  was  meant  to  refer  such  a  question  as  has  been 
raised  upon  the  exceptions  to  the  Master's  report- 
Overrule  the  exceptions. 
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The  Eiirl  of  MEXBOROUGH  v.  BOWER.  Dee.  e. 

rriHIS  was  an  application  for  an  injunction  to  restrain  Injunction 

-*■  the  Defendants,  who  were  the  lessees  of  "the  Plain-  SSh^^fn"^ 

tiffs'  coal  mine,  from  acting  in  contravention   of  the  ^<>''™>  ^"^ 

covenants  contained  in  their  lease.  its  effect. 

Tenant  of  a 

/  mine  re* 

In  Fehruary  18S9,  the  Plaintiflb  granted  to  the  De-  strained,  on 

fendants  a  lease  of  9  coal  mine  in  the  county  of  York,  motion,  from 

^                  '  permitting  a 

at  a  rent  of  520/.,  with  a  proportionable  increased  rent  communica- 

for  all  coal  worked  beyond  two  acres  annually.  The  ^°inin«  *° 
Defendants,  amongst  other  things,  covenanted  not  mme  to  con- 
to  permit  any  of  the  brick  clay  to  be  carried  off  the  and  wate  "to 

land;  to  work  the  seam  m   a  fair   and   workmanlike  flow  through 

-                              __,.-..-  the  same,  the 

manner ;  to  leave  proper  and  sufncient  barners  m  the  effect  in- 

said  seam  or  bed  of  coal  against  all  adjoining  collieries  ;  ^^^^  ^^\^h^ 

to  prevent  the  draining  or  laying  dry  any  such  other  Defenc^nts  to 

mines,  seams,   or  beds;  and  the  Defendants  further  mu^i^^jfonT" 

covenanted,  not  to  work,  get,  or  raise  up,  fix)m  the  pits  Arbitration 

or  shafts  to  be  sunk  and  made  by  them,  or  carry  over  ^^^^  ^^  q^^ 

the  demised  premises,  any  coal  belonging  to  other  pro-  Ending  on 

prietors,  without  the  consent  in  writing  of  the  Plaintiffs,  as  to  oust  the 

jurisdiction  of 
the  Court. 
The  lease  contained  a  proviso,  that  if  any  dispute, 

doubt,  or  question,  should  arise  between  the  Plain- 
tiff and  the  Defendants,  either  on  the  construction 
of  the  lease,  or  respecting  any  matter  or  thing  whatso- 
ever, arising  out  of  or  connected  with  the  demise  or 
lease,  or  any  of  the  covenants,  conditions,  stipulations, 
and  provisions  thereinbefore  contained,  then  every  such 
dispute,  doubt,  or  quesdon  should  be  referred  to  the 
arbitration  of  two  indifferent  persons,  one  to  be  named 
by  each  party  in  dispute.  And  it  was  thereby  further 
agreed,  that  dieir    submission  to  reference  might  be 

made 
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1843.       made  a  rule  of  her  Majesty's  Court  o(  Queen's  Bench. 
TheEx^(    '^^^  ^^  ^^  thereby  further  agreed,  that  no  suit  at  law 
Mbxbobouoh  or  in  equity  should   be  commenced  or  instituted  by 
BoWbr.       either  of  the  parties  in  dispute,   against  the  other  of 
them,  toothing  the  matters  in  dispute,  before  the  par- 
ties  to  be  made  Defendants  to  such  suit  or  suits  should 
have  refused,  or  neglected  to  refer  the  matters  in  dif- 
ference respectively,    or  unless  the  time   limited  for 
making  such  award  or  determination  should  have  ex- 
pired, without  any  such  award  or  determination  having 
been  made. 

The  bill,  the  material  allegations  of  which  were  veri- 
fied, alleged,  that  in  December  1842,  the  Plainti£&' 
agents  discovered,  as  the  fiict  was,  that  the  Defend- 
ants had  not  left  proper  and  sufficient  barriers  in  the 
seam  or  bed  of  coal,  and  that  they  had  made  a  com- 
munication or  road  in  the  bed  of  coal  into  an  adjoin- 
ing coal-field,  the  property  of  Sir  John  Lofwiher ;  that 
they  had  commenced  working  the  coal  of  Sir  John 
Lamthery  and  had  worked,  gotten,  or  raised  up,  from 
the  pits  or  shafts  sunk  by  them  on  the  property  com- 
prised in  the  aforesaid  indenture,  and  had  also  carried 
over  the  premises  comprised  in  the  aforesaid  indenture 
coal  belonging  to  Sir  John  Laoother  ;  that  the  Defend- 
ants, by  means  of  the  aforesaid  communication,  con- 
ducted the  water  from  the  seam  of  coal  of  Sir  JMn 
Lowther,  into  tlie  seam  of  coal  demised  to  the  Defend- 
ants by  the  aforesaid  indenture,  and  that  they  raised 
the  same  by  means  of  the  said  pits  or  shafts;  that 
the  Defendants  had  thereby  drained  or  laid  dry  the 
mines,  seams,  or  beds  of  coal  on  the  property  of  Sir 
John  IxnctheTf  and  had  conveyed  the  toal  gotten  by 
them  from  the  property  of  Sir  John  Lowiher  along 
the  railway  and  staith  on  the  premises  comprised  in 
the  aforesaid  indenture.     The  bill  also  alleged,  that 

the 
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the  Defendants  had  made  bricks  and  tiles  on  the  pro-        184S. 
perty,  which  they  had  carried  off  the  premises.  r^is^r 

lisXBOROUGH 

The  Plaintiffs  now  moved  for  an  injunction  to  restrain  bo^r. 
the  Defendants  from  carrying  the  brick  clay,  or  bricks  or 
tiles  made  thereof,  off  the  land ;  from  working  away  suf- 
fident  barriers  in  the  seam  in  the  parts  adjoining; 
from  making  a  communication  into  adjoining  collieries, 
and  firom  draining  any  other  mines^  or  permitting  the 
same  to  be  drained,  by  means  of  the  dembed  colliery ; 
andji'om  perfnitting  the  communication  complained  of  to 
continue  open,  and  from  permitting  any  water  to  flow 
through  the  same  into  the  demised  colliery,  and  from 
rabing,  by  means  of  the  shafts  on  the  demised  premises, 
any  coal  of  any  other  proprietor,  and  from  carrying  the 
same  over  the  demised  premises;  and  from  doing  &c, 
any  act  &c.,  in  breach  of  the  covenants  in  the  lease. 

The  affidavit  in  support  of  the  motion  verified  the 
statements  in  the  billy  and  also  stated  that,  by  erecting 
proper  dams  or  barriers,  the  said  communication  might 
be  blocked  up,  and  the  water  prevented  flowing  from 
the  said  property  of  Sir  J.  LofwtAer  into  the  bed  or 
seam  of  coal  comprised  in  the  aforesaid  indenture. 

The  affidavits  in  opposition  stated,  that  there  was 
a  fiill  or  dip  from  the  Plaintiffs'  collieries  to  those  of  Sir 
John  Lffwther  ;  that  consequently  all  the  water  necessarily 
flowed  towards  Sir  John  Lawther's  coal,  and  not  towards 
the  bed  or  seam  of  coal  demised  by  the  Plaintiffi  to 
the  Defendants;  and  that  the  effect  of  the  communica- 
tion would  be,  to  materially  benefit  and  improve  the 
property  and  mines  of  the  Plaintiffs,  and  diminish  the 
expense  of  working  the  same. 

TAt.  Pembertofi  Leigh  and  MuBateSf  in  support  of  ^ 

the  motion. 
Vol.  VIL  K  Mr. 
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Mr.  Kinderdejf  and  Mr.  Wright,  contra. 

Mbuorough       Waters  v.  Tayhr{a)^   Lingood  v.  Croucher(b)^   Mit- 
«»•  cheU  V.  Harris  (c),  were  cited. 

BOWEB. 

The  Master  of  the  Rolls. 

The  only  question  in  this  case,  is  as  to  the  form  and 
the  extent  of  the  injunction  to  be  granted. 

From  the  course  of  the  argument,  one  would  really 
think,  that  soipe  doubt  had  arisen  as  to  the  jurisdiction 
of  the  Court  to  compel  parties  to  perform  their  cove- 
nants and  agreements,  and  that  the  jurisdiction  of  this 
Court,  to  prevent  parties  from  wilfully  and  avowedly 
violating  contracts  deliberately  entered  into,  had  be- 
come perfectly  unnecessary. 

What  are  the  facts  ?  A  lease  of  a  coal  mine  was 
granted  by  the  Plaintifis ;  certain  covenants  required  by 
one  party  were  entered  into,  and  agreed  to  by  the  other, 
and  constituted  a  portion  of  the  consideration  upon 
which  the  contract  was  founded.  It  is  now  plainly 
admitted  by  the  Defendants,  that  they  have  acted  in 
direct  violation  of  those  covenants,  and  an  application 
being  made  to  this  Court  to  prevent  that  violation  being 
continued,  it  is  said,  in  answer  by  the  Defendants, 
*<  We  have  indeed  violated  the  covenants,  but  we  have 
not  done  it  in  a  way  prejudicial  to  you ;  on  the  con- 
trary, according  to  our  judgment  and  the  view  we  take 
of  your  case,  this  is  a  very  profitable  and  beneficial  pro- 
ceeding for  you,  and  you  must  abide  by  our  judgment." 
It  is  su£5cient  to  say,  that  the  Plaintiffs  have  a  right  to 
insist  on  their  own  view  of  their  own  interest,  and  that 
even  if  it  should  be  as  beneficial  to  them,  as  has  been 
argued  on  the  other  side,  they  may  nevertheless  choose 

to 
(o)  15  Vet.  10.  (c)  2  r«.  jun.  131. 

(6)  2Aik.Z9S. 
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to  insist  on  having  the  terms  of  the  contract  strictly        I84S. 

Mexborouob 
Next  it  18  stidf  **  You  bad  notice  of  this  loDg  before  j^^gg, 
yoa  filed  your  bill;  a  treaty  for  compensation  took 
place  after  you  were  aware  of  it,  and  if  the  proposed 
compensation  had  satisfied  you,  you  would  never  have 
complained  of  this  violation."  It  is  possible  that  the 
parties  who  stipulated  for  the  benefit  of  these  covenants 
would  have  waived  them,  and  they  might  have  entered 
into  a  treaty  for  the  purpose  of  considering  whether 
such  a  compensation  in  damages  would  be  made,  as 
would  have  induced  tiiem  to  waive  the  agreement 
But  here  the  case  is  otherwise :  they  were  not  satisfied, 
and  they  therefore  demand  the  strict  performance  of 
the  contract. 

Witii  regard  to  the  length  of  time,  nothing  can  be 
more  true  than  this, — if  parties  come  and  ask  for  an  in 
junction  ex  parUj  the  Court  looks  post  minutely  to  the 
time  in  which  they  have  permitted  the  matter  complained 
of  to  proceed,  and  will  not  allow  them  to  obtain  an  injunc- 
tion in  tiie  absence  of  the  other  party,  when  they  have 
themselves,  for  some  time,  acquiesced.  It  is  quite  reason- 
able that  that  should  be  so,  because  the  granting  of  an 
injunction  ex  parte  is  the  exercise  of  a  very  extraor- 
dinary jurisdiction,  the  efiect  of  which,  in  every  case  in 
which  it  is  asked,  is  almost  alarming;  therefore  the 
time  at  which  the  Plaintiff  first  had  notice  of  the  ex- 
istence of  the  subject  of  complaint,  is  looked  to  with  the 
greatest  care  and  jealousy,  in  order  to  prevent  an  im- 
proper order  being  made  against  a  party  in  his  absence ; 
but  when  the  party  has  notice  of  the  motion,  the  question 
then  is  entirely  of  a  different  kind.  The  question 
then  is,  whether,  during  the  time  which  has  elapsed, 
there  has  been  a  course  of  conduct  from  which  a  waiver 
of  the  terms  or  an  acquiescence  in  the  violation  of  the 

K  2  contract 


132  CASES  IN  CHANCERY. 

1848.       contract  is  to  be  inferred.     That  is  quite  another  thing, 

li^^y^^    and  there  is  nothing  at  all  like  it  in  this  case. 
The  Earl  of  ° 

Mezborough 

BowBF  '^**®  ^^^^  thing  said  is,  "  You  have  accepted  a  com- 

pensation for  increased  work,  and  a  sum  of  money  has 
been  paid  now  in  respect  of  it ; "  but  the  answer  is,  that 
there  is,  in  other  respects,  a  continued  vioUtion  of  the 
covenants,  and  no  acquiescence  in  the  violation. 

The  remaining  argument  is,  that  the  deed  contains  a 
clause  for  a  reference  to  arbitration.  Now  there  are  a 
great  number  of  cases  in  which,  from  the  difficulty  of 
ascertaining  the  truth  and  the  great  complication  of  the 
rights  and  interests  involved,  it  is  almost  impossible  for 
the  Court  to  do  strict  justice  between  parlies  within  such 
limits  of  time  and  expense  as  are  in  any  degree  pnn 
portionate  to  the  value  of  the  interests  in  question. 
Many  cases  occur,  in  which  it  is  perfectly  clear,  that  by 
means  of  a  reference  to  arbitration,,  the  real  interests  of 
the  parties  will  be  much  better  satisfied  than  they  could 
be  by  any  litigation  in  a  court  of  justice.  In  these  cases 
the  Court  has  shewn  itself  very  anxious  that  matters  of 
this  kind  should  be  determined  in  a  way  most  beneficial 
to  the  parties,  and  much  more  so,  when  it  finds  that  the 
parties,  anticipating  di£5culties  of  that  kind,  have  pro* 
vided  for  their  settlement  by  arbitration.  It  has,  how* 
ever,  been  decided,  that  these  clauses  for  a  reference  are 
not  binding  upon  the  parties,  who  cannot  contract  them^ 
selves  out  of  their  right  to  have  their  disputes  settled  in 
courts  of  justice.  Nothwithstanding  the  many  cases  in 
which  a  reference  to  arbitration  may  justly  be  preferred 
to  prolonged  litigation  in  Court,  cases  without  end  arise, 
in  which,  by  no  possibility,  could  arbitrators  do  that 
justice  which  the  powers  of  courts  of  justice  enable 
them  to  administer.  Cases  arise  which  were  not  in  the 
contemplation  of  the  parties  when  they  entered  into  their 
agreement.     It  has,  under  these  circumstances,  been,  I 

think, 
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chink,  justly  held,  that  arbitration  clauses  are  not  to  be  eti-       1843. 
forced  against  the  parties,  and  I  find  nothing  in  the  word-    lilj^^T^f 
ing  of  these  particular  clauses  which  at  all  alters  this  case.  Mexborougr 

r« 
Bower. 
Upon  none  of  these  grounds  do  I  think  the  Plaintiffs 

have,  in  any  way,  disentitled  themselves  to  the  protection 
of  this  Court,  or  to  their  right  to  insist  in  this  Court 
that  the  covenants  which  they  have  contracted  for 
shall  from,  day  to  day  be  obeyed  by  the  Defendants, 
Nevertheless,  it  is  very  important  to  consider  what 
the  terms  of  the  injunction  are  to  be ;  I  do  not  think 
it  ought  to  extend  beyond  the  violations  which  have 
taken  place;  it  ought  not  to  be  expressed  in  such 
general  terms  as  may  imply  that  the  Defendants  in- 
tend to  violate  those  covenants  which  they  have  hitherto 
respected.  This  motion  asks  for  something  more  than 
ordinary ;  namely,  to  restrain  the  Defendants  permitting 
water  to  flow  through  the  communication.  It  is  how- 
ever no  unusual  thing  to  ask  an  injunction  in  this  form : 
I  think  it  was  granted  in  the  case  of  Robinson  v.  Lord 
Btfr(m{a)^  and  in  other  cases.  Indeed,  I  believe  that 
in  another  branch  of  the  Court,  some  few  years  ago,  a 
direct  order  was  made  for  the  party  to  do  that  which 
was  required,  to  put  an  end  to  the  violation  of  cove- 
nants :  I  do  not  however  know  whether  that  has  been 
since  acted  upon,  and  1  do  not  mean  to  deviate  from 
the  regular  and  established  practice.  The  injunction 
therefore  must  be  confined  to  those  things  in  respect 

of 

(a)  1  B.  C,  C,  588.    And  see  v.  The  London  and  Birmingham 

Blakemore  v.   The   Glamorgan-  Raiiway  Cotapany,  8  Sim,  19J.; 

thire  Canal  Company,  \  M,^  K,  Sqtdre  v.  Campbell^  1  Myl,  Sg  Cr, 

154. ;   MiUigan  v.  MOchell^  lb.  465.  467. ;  Whitlaker  v.  Howe^ 

453. ;    Lane  v.  Kewdigate,   10  sBeav.SST.,  and  395.  n.;  The 

Vct.lSS.;  Nidbroum^,  Thorn*  Great   North  of  England   Sfc, 

ton,  lb.  159.;   Bankin  y,  Ify*'  Railway  v.  The  Clarence  Bail- 

iiuon,  4  Sim,  IJ.j    Taylor   v.  way,  I  Colly er,  507. 
I)amt,5Beav,5SS.u.{e)i  Spencer 

I                                                                  K  S 
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184S.       of  which  at  thb  time  and  upon  the  evidence  before 

ij^"^^V^P   roe,  it  appears  that  the   Plaintifis  require  protection, 

Mbxborough  and  it  should  not  extend  to  the  last  general  words; 

this  Court  never,  without  necessity,  presumes  there  will 

be  a  violation  of  the  covenants. 


Bowuu 


The  injunction  was  granted  in  the  terms  of  the  notice 
of  motion,  omitting  the  last  clause.  The  order  was 
a&med  on  appeal,  9th  December  1843. 


Dee.  U,  15. 


BARKER  v.  BUTTRESS. 


The  remedies   HpHE  question  in  this  case  depended  on  the  constmo- 
ilnkiS  Act  ^«^°  ^f  *«  Banking  Act  (7  Geo.  4.  c.  46.).    It  wiU 

(7  Q.  4.  c.  46.)  therefore  be  convenient,  in  the  first  place^  to.refer  to  its 
proyisions,  so  far  as  it  afiected  the  present  case. 


are  not  camii- 
ladve,  but 
substitutional 
for  the  prior 
liabilities  of 


By  the  1st  section,  banking  copartnerships,  though 

TOitners,  and    consisting  of  more  than  six  persons,  may  issue  bills 

payable  on  demand,  at  any  place  exceeding  sixty-five 

miles  from  London ;  but  that  section  also  provides  as 

follows :  ^*  that  every  member  of  any  such  corporation 

or  copartnership  shall  be  liable  to,  and  responsible  for, 

the  due  payment  of  all  bills  and  notes  which  shall  be 

his  death  was    issued,  and  for  all  sums  of  money  which  shall  be  bor- 

member  of  a     rowed,  owed,  or  taken  up  by  the  corporation  or  copart- 

pan  V  esta- 
blished under 
the  7  G 
a  suit  was 


ceedings  can* 
not  be  had 
against  a 
party  three 
Tears  after  he 
nas  ceased  to 
be  a  member. 


nership 

.  4.  c.  46^9  and  subiect  to  its  liabilities.  After  the  expiration  of  three  yean, 
^as  instituted  for. the  administration  of  his  estate,  and  the  common  decree 
was  made  for  taking  an  account  of  his  debts.  Persons  who  were  creditors  of  the 
banking  company  at  the  testator's  death  claimed  before  the  Master.  Held,  that 
their  daims  did  not  come  within  the  scope  of  the  decree ;  secondly,  that  their 
cluims  were  barred  by  the  lapse  of  three  years;  and,  thirdly,  that  the  proper  way 
of  bringing  their  claims  before  the  Court  was  by  petition,  and  not  by  exception. 
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nership  of  which  such  person  shall  be  a  member,  such        1843. 

person  being  a  member  at  the  period  of  the  date  of  the 

bills  or  notes,  or  becoming  or  being  a  member,  before 

or  at  the  time  of  the  bills  or  notes  being  payable,  or 

being  such  member  at  the  time  of  the  borrowing, 

owing,  or  taking  up  of  any  sum  or  sums  of  money  upon 

any  bills  or  notes,  by  the  corporation  or  copartnership, 

or  while  any  sum  of  money  on  any  bills  or  notes  is  owing 

or  unpaid,  or  at  the  time  the  same  became  due  from  the 

corporation  or  copartnership,  any  agreement,  covenant^ 

or  contract  to  the  contrary  notwithstandmg." 

The  9th  section  provides,  that  the  copartnerships 
^  shall  and  lawfully  may  "  sue  and  be  sued  in  the  name 
of  the  registered  "public  oflScer.'* 

The  10th  section  is  as  follows : —  "That  n6  person  or 
persons,  or  body  or  bodies  politic  or  corporate,  having 
or  claiming  to  have  any  demand  upon  or  against  any 
such  corporation  or  copartnership,  shall  bring  more  than 
one  action  or  suit,  in  case  the  merits  shall  have  been 
tried  in  such  action  or  suit,  in  respect  of  such  demand ; 
and  the  proceedings  in  any  action  or  suit  by  or  against 
any  one  of  the  public  officers,  nominated  as  aforesaid,*  for 
die  time  being  of  any  such  copartnership,  may  be  pleaded 
in  bar  of  any  other  action  or  actions,  suit  or  suits,  for 
the  same  demand,  by  or  against  any  other  of  the  public 
officers  of  such  copartnership." 

By  the  11th  section,  decrees  in  equity  against  the 
public  officer  are  to  have  the  like  effect  against  the 
property  of  the  copartnership,  lind  the  persons  and  pro« 
perty  of  the  members,  as  if  such  members  were  parties 
to  the  suit;  and  by  the  12th  section,  judgments  and 
decrees  are  to  have  the  same  effect  on  the  property  and 

K  4  members 
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1 845.       members  as  if  such  judgment  had  been  recovered  againat 
the  copartnership. 

The  ISth  section  is  as  follows  :  —  *'  That  execution 
upon  any  judgment,  in  any  action  obtained  against 
any  public  officer  for  the  time  being  of  any  such  corpo- 
ration  or  copartnership  carrybg  on  the  business  of 
banking  under  the  provisions  of  this  act,  whether  as 
plaintiff  or  defendant,  may  be  issued  against  any  mem- 
ber  or  members  for  the  time  being  of  such  corporation 
or  copartnership ;  and  that  in  case  any  such  ezecutioa 
against  any  member  or  members  for  the  time  being  of 
any  such  corporation  or  copartnership  shall  be  ineffec- 
tual for  obtaining  payment  and  satisfaction  of  the  Anount 
of  such  judgment,  it  shall  be  lawful  for  the  party  or 
parties,  so  having  obtained  judgment  against  such  public 
officer  for  the  time  being,  to  issue  execution  against  any 
person  or  persons,  who  was  or  were  a  member  or  mem- 
bers of  such  corporation  or  copartnership  at  the  time 
when  the  contract  or  contracts,  or  engagement  or  en- 
gagements in  which  such  judgment  may  have  been  ob- 
tained, was  or  were  entered  into,  or  became  a  member . 
at  any  time  before  such  contracts  or  engagements  were 
executed,  or  was  a  member  at  the  time  of  the  judg- 
ment obtained.  Provided  always,  that  no  such  execu- 
tion as  last  mentioned  shall  be  issued,  without  leave 
first  granted,  on  motion  in  open  Court,  by  the  Court  in 
which  such  judgment  shall  have  been  obtained,  and  when 
motion  shall  be  made,  on  notice  to  the  person  or  persons 
sought  to  be  charged,  nor  after  the  expiration  of  three 
years  next  after  any  such  person  or  persons  shall  have 
ceased  to  be  a  member  eft  members  of  such  corporation 
or  copartnership." 

.    The  facts  which  gave  rise  to  this  cause  were  shortly 
as  follows :  —  Mr.  Barker^  the  testator  in  this  case,  died 

on 
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on  the  16th  of  Mardh  18S9.     At  the  time  of  his  death,        1843. 
he  was  a  member  of  a  banking  company  established 
under  the  above  act,  called  the  ''  Imperial  Bank  of 
Enffknd  (a)/'  and  he  had  been  a  registered  member 
since  November^  1838. 

Shortly  after  his  death,  viz.  on  the  30th  of  Aprils 
1839,  the  bank  stopped  payment,  and  was  found  in- 
solvent In  June  1839,  John  JFood  recovered  a  judg- 
ment against  the  registered  public  officer  of  the  bank 
for  4600L ;  in  September  following,  T.  L.  Rushton  ob- 
tained a  similar  judgment  for  2001/. ;  and  on  the  8th  of 
August  J  1840,  Nicholas  Wood  obtained  a  similar  judg- 
ment for  24,819/.  The  principal  part  of  these  sums 
waS|  at  the  death  of  the  testator,  due  from  the  Com- 
pany, as  indorsees  of  bills,  and  on  a  banking  account. 

On  the  20th  of  Juh/f  1842,  this  suit  was  instituted 
by  legatees,  for  the  administration  of  the  testator's  estate ; 
and  on  the  20th  of  December^  1842,  a  decree  was  made, 
referring  it  to  the  Master,  in  the  usual  form,  to  take  an 
account  of  debts,  funeral  expenses,  and  legacies  of  the 
testator.  The  above-named  creditors  of  the  bank  went 
in  under  the  decree,  and  claimed  to  be  creditors  of  the 
testator,  but  the  Master  having  rejected  their  claims, 
two  of  them  took  exceptions  to  his  report,  and  the  third 
presented  a  petition,  praying  that  the  petitioner  might 
be  admitted  to  prove  his  debt,  and  that  the  Master 
might  be  directed  to  admit  the  petitioner  to  prove,  or 
for  liberty  to  except  to  the  report. 

Mr.  Temple  and  Mr.  Lovatf  in  support  of  the  excep- 
tions 

Mr. 

(a)  The  particulars  relating  to  this  company  will  be  found  in 
fPaZ/fPorM  v.  Hoit,  4  MjfL  ^  Cr.  61 9. 
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184S.  Mr.  Bazalgette  in  support  of  the  petition,  argued  as 

follows :  —  The  testator  in  his  life  time  was  liable  lo 
the  claimants,  and  nothing  has  since  happened  to  release 
his  assets  from  the  obligation.  Though,  at  law,  the  lia- 
bility of  a  party  upon  a  joint  debt  ceases  on  his  deaths 
by  surviving  to  the  joint  contractors,  yet,  in  equity^ 
the  estate  of  the  deceased  partner  continues  liable.  De» 
vaynes  v.  Noble  {SleedCs  case)  (a),  Winter  t.  Innet  {b\ 
Gray  v.  ChisweU{c) ;  for  every  joint  loan  is  in  equity 
considered  joint  and  several,  Thorpe  v.  Jaehon  (d).  It 
is  not  necessary  in  proceeding  against  the  assets  of  the 
deceased  partner  to  prove  that  the  surviving  partner  ia 
insolvent.     Wilkinson  ▼•  Henderson,  {e) 

The  testator,  being  a  member  at  the  time  of  the  con« 
tract,  became,  by  the  ISth  section,  liable  to  the  claimants, 
and  his  assets  are  still  liable^  after  payment  of  his  sepa- 
rate debts. 

Again,  the  creditor's  remedies  are  not  limited  to  those 
given  by  the  statute.  The  testator  was  a  partner  in  this 
concern,  and  by  the  ordinary  rules  of  this  Court,  inde- 
pendent of  the  statute,  the  claimants  are  entided  to 
come  in  under  the  decree  and  prove  their  debts.  It  was 
so  held  in  Ccfwell  v.  Sites  {g)^  decided  by  Lord  Eldon  on 
appeal.  It  has  been  held  also,  that  a  creditor  of  such 
joint  stock  bank  has  the  usual  remedies  in  bankruptcy, 
against  the  members,  and  may  sue  out  a  fiat  against  the 
individual  members  of  the  concern  without  proceeding 
against  the  public  officer.  (A) 

There 

(a)  1  Mer.  559.,  and  S  R.^  (e)  I  Myl.  4*  K.  589. 

Jlf.495.  (g)  S  J?itt#.  191. 

{b)  AM.i  Cr.  101.  (h)  Exp.  Wood,  lM.D.^I}e 

(tf)  9  V0S.  US.  G.  98.,  and  9  M.D.^t  Be  G. 

(d)  2  7.^C.  {Ex,)  553.  988. 
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There  being  a  decree  for  the  administration  of  the  1848. 
estate,  aU  the  claims  upon  that  estate  mast  be  ascer- 
tained and  provided  for^  before  the  residuary  legatees 
€^n  be  permitted  to  receive  any  portion  of  the  assets. 
The  Master  must  therefore  take  all  the  necessary  ac- 
coants ;  and  if  the  reference  be  not  already  sufficiently 
extensive,  the  Court  will  supply  the  defect  of  hb  au- 
thority;  Pm/nter  v.  Houston  (a).  Baker  v.  Martin,  {b) 

Mr.  Pemberton  Leigh,  Mr.  liimerf  and  Mr.  G.  Zb 
BusseO,  for  the  Plaintiff;  and 

Mr.  Kinderdey  and  Mr.  Mylne,  Mr.  Teed  and  Mr. 
Bayley,  for  the  Defendants,  contrd. 

The  statute  has  created  new  rights  for  the  benefit  of 
the  creditors  of  banking  companies,  and  has  subjected 
its  members  to  new  liabilities;  in  return  it  has  im- 
posed a  limitation  on  the  liability  of  the  members,  and 
required  that  those  remedies  alone  which  are  thereby 
given,  and  no  others,  ^*  shall  **  be  pursued.  The  remedies 
given  by  the  statute  are  in  lieu  and  substitutional  for  the 
common  law  remedies,  and  not  additional  or  cumulative ; 
Steward  v.  Greaves,  (c)  There,  Baron  Parke  says,  "  We 
are  all  of  opinion  that  the  creditors  of  a  company  so 
established,  and  having  a  public  officer,  have  no  remedy 
against  the  individual  members  as  at  common  law. 
And  we  are  of  this  opinion  upon  the  words  of  the 
ninth  section,  giving  the  remedy  against  the  public 
officers,  and  upon  the  whole  purview  of  the  act.  The 
words  of  the  section  are,  that  <  all  actions  against 
the  copartnership  shall,  and  lawfully  may,  be  com- 
menced, instituted,  and  prosecuted  against  one  or  more 

of 

(a)  S  Mer.  S97.  (c)  10  Mee.  4-  W.  711. 

{b)  B  Sim.  3S0. 
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184S.       t)f  the  public  oflBcers,  nominated  as  before  mentioned 
as  the  nominal  defendant.'    These  wordS)   according 
to  their  ordinary  import,   are  obligatory,  and  ought 
to  have  that  construction,  unless  it  would  lead  to  some 
absurd  or  inconvenient  consequence,  or 'would  be  st 
variance  with  the  intent  of  the  legislature,  to  be  col- 
4ected  from  other  parts  of  the  act.     But  this  construc- 
tion is  manifestly  reasonable,  and  consistent  with  the 
context,  and  in  accordance  with   the  intent  of   the 
framers  of  the  act,  to  be  collected  from  every  part  of  it." 
And  after  shewing  that  the  liability  created  by  the  statute 
was  very  different  from  that  which  existed  independently 
of  it,  he  says :  "  The  framers  of  the  act  had  in  view 
the  convenience  of  the  public,  and  thereby  provided  a 
more  convenient  remedy  to  creditors  than  at  common 
law ;  but  they  had  also  in  view  the  benefit  of  the  mem- 
bers  of   the    company,   by   restricting   their  personal 
liability.*'    And  his  Lordship  afterwards  adds,  *<We 
are  of  opinion,  therefore,  that  this  act  of  parliament 
meant  to  give  one  remedy  only,  and  that  against  the 
company  in  the  name  of  its  public  officer." 

A  similar  principle  was  acted  on  in  the  cases  of  7%e 
Dundalk  Western  Railway  Compary  v.  Tapster  (a)  and 
Harrison  v.  Timmins.  {b) 

Under  tlie  provisions  of  this  act,  the  assets  of  the 
testator  are  in  no  way  liable.  First,  because  the  ex« 
ecutors  and  administrators  of  parties  are  not  made  liable 
by  the  act;  and,  secondly,  because  the  testator  had 
ceased  to  be  a  member  three  years  before  any  proceed- 
ings were  taken  by  the  claimants  against  the  executors. 
Again,  if  there  were  any  liability,  then  it  is  a  secondary 
liability.     The  remedy  must  be  obtained  in  the  manner 

pointed 

(a)  1  Q.  B.  Rep,  670.  (*)  4  Mee.  *  W.  510. 


Barker 

V, 
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pointed  oat  by  the  thirteenth  section,  upon  an  applica«»        1849. 

tioa  to  the  Court  by  motion,   and   by  scire  Jaciasj 

Ransford  v.  Bosanquet  (a) ;  on  which  application  it  must 

be  shewn  that  bondjide  endeavours  have  been  used  to     Buttress. 

obtain  an  available  execution  against  the  persons  who 

were  members  at  the  date  of  the  judgment,  and  who  are 

primarily  liable  (b) ;  Eardley  v.  Law  {c) ;  Harwood  v« 

Lastly,  the  tenth  section  provides  that  no  claimant 
against  the  company  shall  bring  more  than  one  action 
or  suit  in  respect  of  the  same  demand,  and  the  former 
proceedings  may  be  pleaded  in  bar*.  The  present  pro-* 
cxedings  are  quite  inconsistent  with  this  provision. 

Mr.  Baxalgdtey  in  reply* 

The  Master  ^Me'RoLLS. 

This  case  is  undoubtedly  one  of  very  great  import- 
ance; and,  considering  the  extent  to  which  it  may  affect 
a  great  variety  of  transactions  dependent  upon  this  act 
of  parliament,  I  cannot  help  feeling  some  regret  both  at 
the  time  and  the  mode  in  which  it  has  been  brought 
forward. 

The  decree  in  this  cause  was  made  in  the  simple  and 
usual  form,  <^  to  take  an  account  of  the  debts,  funeral 
expenses,  and  legacies  of  the  testator."  •  It  is  evident, 
therefore,  that  I  have  to  consider  what  sort  of  claims 
can  be  establislied  under  such  a  decree,  and  I  must 
have  regard  to  the  time  when  this  mattej:  was  first 
brought  forward*  The  parties  being  desirous  to  avoid 
a  decision  on  any  technical  ground,  I  am  willing,  so  far 

as 

(a)  1»  AM.  4*  B.  815.  (c>  12  Ad.  ^  E.  802. 

(h)  Sect.  13.  (<0  7  M€e.  4t  W.  S03. 
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1848.       as  the  fiicto  of  the  case  mil  allov,  to  state  my  opimon  * 
^"y^^    » if  theae  daims  under  the  decree  had  beeo  broqght 
^.  forward  in  the  most  &TOiinible  form. 

BUTTBBSSe 

The  qiiestioD  arises,  first,  apoQ  die  rights  of  these 
parties  under  the  act  of  parliament,  which  has  been  so 
often  referred  to;  and,  secondly,  upon  any  rights  they 
may  have  independent  of  that  act  The  act  was  (Mused 
to  relieve  the  public  from  certain  restrictions  imposed 
on  bankers,  in  consequence  of  an  agreement  between 
Government  and  the  Bank  oT  England.  It  provided 
that  persons  who  entered  into  banking  partnerships 
might  do  various  things  previously  prohibited,  and,  at 
the  same  time,  it  created  a  number  of  liabilities  which 
did  not  previously  exist.  While  it  provided  various 
facilities  to  creditors  of  banking  companies,  it  sub- 
jected the  persons  engaged  in  them  to  various  new 
liabilities,  and  also  provided  certdn  new  regulations  for 
enforcing  thenu  These,  in  my  opinion,  were  intended 
as  an  exoneration  from  those  liabilities,  to  which,  under 
other  circumstances,  the  members  would  have  been 
subject 

The  first  section  provides,  that  every  member  shall 
be  liable  for  all  bills,  &c.,  such  person  being  a  member 
at  the  date  of  the  bills,  or  at  the  time  of  their  being 
payable,  or  while  owing  or  unpaid.  So  that  any  per- 
son, being  a  member,  at  any  time  between  the  date  of 
the  contract  and  the  time  when  the  debt  arising  there- 
from is  satisfied,  is  to  becdme  liable  for  its  payment  A 
person  mi^ht  not  be  a  party  or  liable  to  the  contract : 
he  might  not  be  a  member  of  the  copartnership  at  the 
time  when  proceedings  were  taken  to  enforce  it,  but  by 
becoming  a  member  at  an  intermediate  period  between 
the  contract  and  the  judgment,  be  would  thereby  render 

himself 
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himself  liable  to  the  payment    This  is  no  small  advan-        1848. 
tage  given  to  the  creditor  of  such  a  concern.     It  is  a 
liability  attaching  to  any  person  becoming  a  member 
at  any  time  between  the  periods  I  have  referred  to. 

In  a  subsequent  part,  this  act  of  parliament  proceeds 
to  point  out  the  mode  in  which  satisfaction  is  to  be  ob- 
tained; and  I  can  entertain  no  doubt  (quite  independ- 
ently of  the  cases  cited)  that  the  remedies  thus  given,  are 
for  the  satisfiietion  of  liabilities  previously  created  by  the 
act,  and  for  no  others*  What  then  is  the  remedy  pro- 
vided for  by  this  act  ?  Actions  are  to  be  brought  against 
the  registered  **  Public  officer;"  when  judgment  has 
been  obtained  against  him,  it  is  to  be  considered  as  a 
judgment  against  the  property  of  the  partnership  and 
all  its  members.  How  is  the  judgment  to  be  executed  ? 
First,  execution  is  to  be  had  against  any  existing  member. 
Nothbg  could  be  more  just  than  that  execution  should 
go  against  those  persons  who  are  virtually  parties  to  the 
proceedings  upon  which  judgment  has  been  obtained : 
their  liability  had  been  provided  for  before,  although  they 
might  not  have  been  parties  to  the  contract,  but  might 
have  become  members  afterwards,  and  be  members  at 
the  time  the  proceedings  took  place  which  led  to  the 
judgment  These  are  the  persons  against  whom  execu- 
tion is  to  issue  in  the  first  place.  The  act  then  provides, 
that  if  this  execution  should  be  ineffectual  for  obtain- 
ing payment  of  the  amount  of  the  judgment,  the  plain- 
tiff may  issue  execution  against  any  persons  who  were 
members  at  the  time  when  the  contract  was  entered 
into;  secondly,  against  persons  who  became  members  at 
any  time  before  such  contract  was  executed ;  and  thirdly, 
against  persons  who  were  members  at  the  time  the  judg^ 
ment  was  obtained,  and  this  follows: — ^*  Provided  that  no 
such  execution  as  last  mentioned  shall  be  issued  without 
leave  first  granted,  on  motion  in  open  court,  by  the 

Court 
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184S.  Court  in  which  such  judgment  shall  have  been  obtatned« 
and  when  motion  shall  be  made,  on  notice  to  the  person 
or  persons  sought  to  be  charged,  nor  after  the  ezpir* 
ation  of  three  years  next  after  any  such  person  or  persons 
shall  have  ceased  to  be  a  member  or  members  of  such 
corporation  or  copartnership/'  This  then  is  a  clear 
limitation  of  three  years,  within  which  execution  is  to 
issue  against  such  persons. 

Let  me  apply  this  provision  to  the  present  case.  The 
testator  here  necessarily  ceased  to  be  a  member  upon 
his  death,  in  March  1889.  The  proceedings  against  the 
public  officer,  on  which  the  judgments  were  obtained, 
were  adopted  some  time  after  his  death.  Now  it  has  been 
admitted  that  execution  could  not,  in  any  view,  issue 
against  the  executors ;  they  were  not  registered  members, 
and  the  case  was  not  provided  for  by  the  act  Suppose 
then  that  this  act  of  parliament  affords  an  exclusive  re- 
medy in  the  cases  only  which  are  distinctly  provided  for, 
is  a  party,  in  a  case  not  provided  for  by  the  act,  to  be  at 
liberty  to  resort  to  any  other  remedy  which,  under  other 
circumstances,  law  or  equity  would  afford  ?  Law  would 
afford  him  no  remedy ;  that  is  perfectly  clear,  because 
the  debt  would  survive.  Would  equity  afford  him  a  re- 
medy ?  If  it  would,  must  it  not  govern  itself  by  analogy 
to  the  limitation  of  time,  at  the  expiration  of  which  the 
legal  liability  would  cease?  There  being  perfectly  new 
liabilities  created  by  this  act  of  parliament,  and  for  which 
a  specific  remedy  is  provided,  and  there  being  a  party 
living,  against  whom  that  remedy  is  to  be  enforced, 
would  a  court  of  equity,  taking  away  entirely  that  pro- 
tection which  was  intended  to  be  afforded  by  the  limit- 
ation of  time,  interfere,  not  for  the  purpose  of  relieving 
the  creditor  from  the  difficulty  arising  by  reason  of  the 
death  of  the  member  of  the  concern,  but  in  order  to 
relieve  him  altogether  from  the  limitation  of  time  which 

is 
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is  distinctly  provided  by  the  act  of  parliament?    I  must        1848. 
say»  that  I  do  not  think  it  would. 

It  is  very  true,  that  at  the  time  of  Mr.  Bartef^s  death, 
he  was  subject  to  a  liability;  and  it  has  very  naturally 
been  argued,  that  there  being  a  liability,  there  must  be 
some  remedy  by  which  the  rights  of  the  creditor  may 
be  made  effectual  and  profitable.  But  what  is  that 
liability?  It  is  a  liability  to  have  execution  issued 
sgainst  him  and  his  property  before,  but  not  afler,  the 
expiration  of  three  years  from  the  time  the  party  ceased 
to  be  a  member.  That  alone  was  this  testator's  liability. 
Notwithstanding  the  general  words  which  are  contained 
in  the  first  clause  of  the  act,  yet  taking  all  the  clauses 
together,  looking  at  the  means  of  making  these  lia* 
bilities  effectual,  and  seeing  that  they  were  first  created 
by  this  act,  we  find  this  express  limitation, — that  the 
liability  is  not  to  be  enforced,  by  execution,  after  the 
expiration  of  three  years  from  the  time  when  the  party 
shall  have  ceased  to  be  a  member  of  the  copartnership. 

That  being  so,  I  do  not  see  how  I  can  grant  any 
sort  of  relief,  in  a  case  in  which  the  application  is  made 
to  this  Court  long  after  the  expiration  of  those  three 
years.  I  do  not  mean  to  say  any  thing  as  to  the  relief 
which  might  have  been  afforded,  if  a  bill  had  been  filed 
by  these  claimants  within  the  three  years ;  but  this  seems 
clear  to  me,  that  if,  in  such  a  case  as  this,  relief  is  to  be 
had  in  this  Court  against  the  assets  of  a  deceased  party, 
it  must  be  sought  before  the  legal  liability  under  this  act 
would  have  expired,  if  the  party  had  continued  alive. 
In  this  state  of  the  record,  I  do  not  think  that  any  re- 
medy can  be  given  to  the  claimants  in  the  present  case. 

I  should  state,  that  I  think  that  a  petition  is  the 

proper  course  of  proceeding  in  a  case  like  the  present 
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The  matter  does  not  come  within  the  scope  of  the  decree» 
and  the  Master,  therefore,  could  not  properly  consider  it. 

The  exceptions  must  be  overruledy  and  the  petition 
dismissed,  and  with  costs. 


^  1844.  CLAPHAM  V.  SHILLITO. 

Jauvary  S4. 
February  I A€, 

Conaderation  HPHIS  was  a  motion  for  a  new  trial  of  an  issue  di- 
Tn^uityfof  rected  by  the  Court     The  circumstances  fiiUy 

misrepraenta-  appear  in  the  judinnent 
tionmadeby      '^'^  '*     ^ 


Mr.  KindersUy^  Mr.  Watson^  and  Mr.  Wright^  for  the 
Defendant,  in  support  of  the  motion. 

Mr. 


parties  upon 
entering  into 
contracts. 

Cases  have 
frequently 
occurred,  in 

which,  upon  entering  into  contracts,  misrepresentations  made  bj  one  party  ha?e 
not  been,  in  any  degree,  relied  on  by  the  other  party.    If  the  party  to  whom  the  re- 

Sresentations  were  made,  himself  resorted  to  the  proper  means  of  verification,  before 
^  e  entered  into  the  contract,  it  may  appear  that  he  relied  upon  the  result  of  bis  own 
investigation  and  inquiry,  and  not  upon  the  representations  made  to  him  by  the 
other  party;  or  if  the  means  of  investigation  and  verification  be  at  hand,  and  the 
attention  of  the  party  receiving  the  representations  be  drawn  to  them,  the  circuin- 
stances  of  the  case  may  be  such  as  to  make  it  incumbent  on  a  court  of  justice  to  im- 
pute to  him  a  knowledge  of  the  result,  which,  upon  due  inquiry,  he  ought  to  have' 
obtained,  and  thus  the  notion  of  reliance  on  the  representations  made  to  him  may  be 
excluded. 

Again,  when  the  Court  is  endeavouring  to  ascertain  what  reliance  was  placed  on 
representations,  it  must  consider  them  with  reference  to  the  subject-matter,  and  the 
relative  knowledge  of  the  parties.  If  the  subject  is  capable  of  being  accurately 
known,  and  one  partjr  is,  or  is  supposed  to  be,  possessed  of  accurate  knowledge,  and 
the  other  is  entirely  ignorant,  and  a  contract  is  entered  into,  after  representations 
made  by  the  party  who  knows,  or  is  supposed  to  know,  without  any  means  of  ve- 
rification being  resorted  to  by  the  other,  it  may  well  enough  be  presumed,  that  the 
ignorant  man  relied  on  the  statements  made  by  him  who  was  supposed  to  be  better 
informed;  but  if  the  subject  is  in  its  nature  uncertain,  if  all  that  is  known  about  it 
is  matter  of  inference  from  someUiing  else,  and  if  the  parties  making  it,  and  receiv- 
ing representations  on  the  subject,  have  equal  knowledge,  and  means  of  acquiring 
knowledge,  and  equal  skill,  it  is  not  easy  to  presume  that  representations  made  l^ 
one  would  have  much  or  any  influence  upon  the  other. 
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Mr.  Tiimer^  Mr.  Knaales^  and  Mr.  Ebndey,  cantrip 
Ibr  the  Plaintiff 


The  Mastee  of  the  Bolus.  Febmtry  i. 

Hie  bill  in  this  cause  was  filed  for  the  purpose  of 
compelling  the  Defendant  specifically  to  perform  an 
agreement  which  he  had  entered  into,  to  take  from  the 
Plaintiff  a  lease  of  certain  coal  mines. 

On  the  hearing  of  the  cause,  two  issues  were  directed 
to  be  tried :  1.  Whether,  during  the  treaty  for  the  agree- 
ment,  any  fiilse  representations,  on  which  the  Defendant 
relied,  were  made  by  the  Plaintiff  or  his  agent,  to  the 
Defendant  or  his  agent,  in  respect  to  the  mines  or  pro- 
perty comprised  in  the  agreement;  2.  Whether  the  De- 
fendant signed  the  memorandum  at  the  foot  of  the  draft 
lease  under  any  false  representations  of  the  Plaintiff  or 
his  solicitor,  made  to  the  Defendant  or  hb  solicitor,  in 
respect  of  the  contents  of  the  same  draft  lease,  or  any 
alterations  made  therein. 

The  Plaintiff  in  this  cause  was  also  Plaintiff  in  the 
issues,  and  on  the  trial  a  verdict  was  found  for  the 
Plamtiff  on  both  issues. 

The  Defendant,  now,  acquiescing  in  the  verdict  found 
on  the  second  issue,  has  moved  for  a  new  trial  on  the 
first 

The  coal  comprised  in  the  lease  comprised  beds  of 
coal  distinguished  by  the  names  of  the  Adwalian  coal, 
the  Middletm  deep  coal,  and  the  Middleton  little  coal. 

L2  In 
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Clapram 


IS^i.  In  answer  to  questions  put  by  the  learned  Judge 

before  whom  the  issues  were  tried,  the  jury  stated,  that 
V.  the  Plaintiff  did  not  make  any  false  representation  to 

Shtllito.  ^jjg  Defendant  or  his  agent,  as  to  the  quantity  of  the 
Adwalton  coal  remaining  to  be  gotten;  and  that  the 
Plaintiff  did  make  false  representations  to  the  Defend- 
ant, as  to  the  depth  of  the  Middleton  deep  coal  from 
the  surface,  and  as  to  the  thickness  of  the  Middleton 
little  coal,  but  that  Shillito  or  his  agent  did  not  rely  on 
any  such  false  representations. 

The  Defendant  alleges,  that  the  opinion  expressed  by 
the  jury  that  the  Plaintiff  did  not  make  any  false  repre- 
sentation as  to  the  quantity  of  the  Advpalton  coal  re* 
maining  to  be  gotten,  is  against  the  evidence  which  was 
produced  on  the  trial ;  and  that  the  opinion  expressed 
by  the  jury,  that  the  Defendant  or  his  agent  did  not  rely 
on  any  false  representations  as  to  the  Middleton  coal,  is 
erroneous,  and  arose  from  some  want  of  sufficient  ex- 
planation of  the  meaning  of  the  term  reliance,  which 
might  haye  been,  but  was  not,  afforded  by  the  Judge. 

Having  carefully  read  the  Judge's  notes  and  the 
evidence  in  the  cause,  and  considered  the  arguments  of 
counsel,  I  am  of  opinion  that  there  is  no  reason  to  disturb 
the  verdict,  on  the  ground,  that  the  opinion  of  the  jury  * 
respecting  the  quantity  of  coal  remaining  to  be  gotten  in 
the  Adwalton  mine  was  against  the  evidence  produced. 
It  was,  indeed,  against  the  testimony  of  Fields  but 
having  regard  to  the  other  evidence  in  the  case,  and 
the  means  which  the  trial  afforded  of  testing  the  cre- 
dibility of  Field,  I  see  no  reason  to  think,  that  the  jury 
came  to  an  erroneous  conclusion  on  that  point. 

Upon  the  other  point,  it  appears  to  me  that  there  is 
more  difficulty.     The  jury  were  of  opinion,  that  felse 

mis- 
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misrepresentatioDs  were  made  respecting  the  Middleton       1844. 
coal  during  the  treaty  for  the  agreement ;  and  if  we     ^T^^^^^^ 
suppose  that  conclusion  to  be  correct,  it  requires^  at  v. 

least,  some  consideration  and  explanation  to  shew,  that     Shillito. 
representations,  found  to  be  false,  had  not  some  influ- 
ence on  the  Defendant  when  he  entered  into  the  agree- 
ment 

Cases  have  frequently  occurred,  in  which,  upon 
entering  into  contracts,  misrepresentations  made  by  one 
party  have  not  been,  in  any  degree,  relied  on  by  the 
other  party.  If  the  party  to  whom  the  representations 
were  made  himself  resorted  to  the  proper  means  of 
verification,  before  he  entered  into  the  contract,  it 
may  appear,  that  he  relied  upon  the  result  of  his  own 
investigation  and  inquiry,  and  not  upon  the  represent- 
ations made  to  him  by  the  other  party :  or  if  the  means 
of  investigation  and  verification  be  at  hand,  and  the  at- 
tention of  the  party  receiving  the  representations  be 
drawn  to  them,  the  circumstances  of  the  case  may  be  such, 
as  to  make  it  incumbent  on  a  court  of  justice  to  impute 
to  him  a  knowledge  of  the  result,  which,  upon  due  in- 
quiry, he  ought  to  have  obtained,  and  thus  the  notion 
of  reliance  on  the  representations  made  to  him  may  be 
excluded. 

Again,  when  we  are  endeavouring  to  ascertain  what 
reliance  was  placed  on  representations,  we  must  consider 
them  with  reference  to  the  subject  matter,  and  the  rela* 
tive  knowledge  of  the  parties.  If  the  subject  is  capable 
of  being  accurately  known,  and  one  party  is,  or  is  sup- 
posed to  be,  possessed  of  accurate  knowledge,  and  the 
other  is  entirely  ignorant,  and  a  contract  is  entered  into, 
after  representations  made  by  the  party  who  knows,  or 
is  supposed  to  know,  without  any  means  of  verification 
bemg  resorted  to  by  the  other,  it  may  well  enough  be 

L  3  presumed, 
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1844.  presumed,  that  the  ignorant  man  relied  on  the  state- 
ments made  by  him  who  was  supposed  to  be  belter 
informed ;  but  if  the  subject  is  in  its  nature  onoertain,  — • 
if  all  that  is  known  about  it  is  matter  of  inferenoe  from 
something  else,  and  if  the  parties  making  and  receiTing 
representations  on  the  subject  ha?e  equal  knowledge 
and  means  of  acquiring  knowledge,  and  equal  skill,  it  is 
not  easy  to  presume,  that  representations  made  by  one 
would  have  much  or  any  influence  upon  the  other. 

Cases  vary  infinitely  in  their  ctrcnmstanoes,  and  it  is^ 
I  think,  obvious,  that  a  very  great  variety  of  circum- 
stances may  occur,  in  which  it  may  appear  that  a  ooo- 
tract  was  entered  into  after  erroneous  representations 
made  by  one  party,  and  yet  without  the  other  party 
having  at  all  relied  on  those  erroneous  representations. 

In  the  present  case,  it  may  be  that  the  jury  has  cor- 
rectly  found,  that  the  representations  made  to  the  De» 
fendant  respecting  the  Middleton  coal  were  falser  and 
not  relied  on  by  the  Defendant 

It  does  not  appear  that  the  closes  of  land  containing 
the  coal  in  question  had  been  bored,  for  the  purpose 
of  ascertaining  what  were  the  depth  and  thickness  of 
the  Middleton  coaK  The  depth  and  thickness,  at  some 
distance,  were  known,  but.  there  were  variatioes  in  the 
beds,  and  all  that  was  known  afforded  only  obscure  «nd 
uncertain  indications  of  the  depth  and  thickness  of  the 
beds  in  particular  closes,  which  had  not  been  bored  to 
the  requisite  depth. 

Having  regard  to  the  nature  of  the  subject,  to  the 
language  of  the  witnesses,  and  to  the  experience  of  the 
Defendant's  agent,  to  whom  the  representations  were 
made,  I  cannot,  upon  the  mere  statement  of  the  evi- 
dence 
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dence  to  me,  avoid  entertaining  some  doubt,  whether  1 644. 
the  representations  made  to  Field  were  such  as  can 
properly  be  called  false ;  and  having  carefully  read,  not 
only  the  notes  of  the  evidence  taken  at  the  trial,  but 
also  all  the  evidence  taken  in  this  suit,  and  being  with- 
out the  benefit  of  /my  personal  observation  upon  the 
witnesses  under  examination  at  the  trial,  I  do  not  see 
any  sufficient  reason  for  thinking  that  the  jury  came  to 
an  improper  conclusion. 

In  that  state  of  circumstances,  I  have  anxiously  con- 
sidered what  was  said  at  the  bar,  respecting  the  summing 
up  of  the  learned  Judge,  and  I  am  satisfied  that  the 
proper  questions  were  fairly  and  sufficiently  brought 
under  the  consideration  of  the  jury.  It  is  not  alleged 
that  any  additional  evidence  can  be  adduced;  and  it 
appears  to  me,  that  in  a  matter,  which  in  itself  may  have 
been  somewhat  doubtful,— in  which  I  have  myself  some 
doubt  upon  the  finding  as  to  false  representations,  and 
in  which  I  agree  with  the  finding  as  to  the  non-reliance 
of  the  Defendant  upon  false  representations  (supposing 
them  to  have  been  made),  I  ought  to  be  satisfied  with 
the  verdict  upon  the  first  issue. 

I  therefore  refuse  the  motion  for  a  new  trial.  The 
costs  of  the  motion  must  be  considered  at  the  hearing 
on  the  equity  reserved. 


The  cause  came  on  for  further  directions,  when  specific   Febrmry  16. 
perForroance  was  decreed,  with  the  costs  of  suit,  of  the 
issues,  and  of  the  application  for  a  new  trial. 


See  AUwood  v.  Smally  6  CI  4-  Fin.  852. 
i4 
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February  15. 


UPJOHN  V.  UPJOHN. 


Beqnotof 
residue  to  A. 
for  life,  with 
power  therfr- 
out  to  advance 
her  eldest  son, 
and  a  gift, 
after  A/u 
death,  of  the 
said  residue  to 
A*s  children 
equally.  Held, 
on  the  con- 
text, that  the 
amount  ad* 
▼anced  to  A*s 
eldesc  son  was 
not  to  be 
taken  into 
account  in  the 
ultimate  di- 
vision of  the 
remainder 
amongst  il.'s 
children. 


rilHE  testatrix  gave  and  devised  ^  all  the  residae  of 
*^  her  estate  **  to  her  executors,  in  trust  to  invest,  and 
to  pay  the  interest  to  her  daughter  Catkerine  Maty  Page 
for  life.  She  then  proceedai  in  the  following  words : 
— -  '^  And  I  do  hereby  empower  my  said  executors  and 
executrix,  during  the  lifetime  of  my  said  daughter,  (her 
consent  in  wri(|ng  first  obtained,)  to  employ  and  expend 
any  part  of  the  said  residue,  they,  in  their  discretion, 
shall  think  meet,  towards  the  support,  edocation,  and 
advancement  in  life  of  my  grandson  William  George 
P^e.  And  from  and  after  the  death  of  my  said 
daughter,  I  give  ike  said  residue  to  all  the  children  of 
my  said  daughter  now  born  or  hereafter  to  be  born,  by 
her  present  or  any  future  husband,  to  be  equally  di» 
vided  between  them,  share  and  share  alike,  and  to  be 
severally  paid  them  as  they  shall  respectively  attain  the 
age  of  twenty-one  years;  the  share  or  shares  of  such 
as  shall  die  under  that  age  to  be  equally  divided  between 
the  survivors.  But  if  none  of  them  shall  attain  the  said 
age  of  twenty-one  years,  then  I  give  the  said  residue  to 
my  nephew  William  Burllan.^ 


Catherine  Maty  Page  bad  issue  William  George  Page 
her  eldest  son,  and  three  other  children. 

The  executors  of  the  will,  with  the  consent  of  Calke- 
rine  Mary  Ujgohn^  and  by  virtue  of  the  power  given 
by  the  will,  **  advanced  to  and  for  the  benefit  of  William 
George  Page  the  sum  of  300/.'* 


The 
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The  question  which  now  came  before  the  Court  was^        1844. 
whether,  in  the  ultimate  division  of  the  residue,  this  sum 
of  SOOiL  was  to  be  deducted  from  William  George  Pag^% 
share. 

Mr.  PrescoU  Whiie,  and  Mr.  Campbellj  argued  as  fol- 
lows:*-The  800/.  ought  not  to  be  deducted  from  the 
share  of  WiUiam  George  Page. 

The  power  to  employ  any  portion  of  the  residue 
towards  the  support,  education,  and  advancement  in  life 
of  WiUiam  George  Page^  does  not  mean  a  power  of  pre- 
payment out  of  his  share,  but  a  benefit,  beyond  that 
given  to  the  other  children,  of  promoting  or  establbhing 
him  m  the  world. 

The  usual  clauses  in  settlements  contain  the  hotchpcA 
clause,  or  a  direction  that  the  money  advanced  shall  be 
taken  '*  as  part  of  the  provision  thereby  provided."  (a) 
Here  there  is  no  such  clause.  This  gift  also  differs 
from  the  ordinary  clause  of  advancement  contained  in  a 
setdement,  in  several  respects.  First,  here  the  power 
precedes  the  gift.  Secondly,  it  applies  to  one  child  only, 
and  not  to  all.  Thirdly,  it  is  to  be  executed  only  during 
the  life  of  the  tenant  for  life,  and  not  afterwards,  though 
the  legatee  be  then  a  minor.  And  fourthly,  it  empowers 
the  executors  to  raise  any  part  of  the  whole  residue,  and 
is  not  limited  to  the  presumptive  share  of  the  eldest 
son. 

The  testatrix  intending  a  preference  in  favour  of 
WiUiam   George  Page^  gave  a   power  of  appointing 
any  part  of  the  whole  fund  to  him.     The  power  has 
been  exercised,  and  the  appointee  takes  as  if  the  ap- 
pointment 
(a)  Sanden  on  Utet,  172. 
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1844.  pointment  had  been  contsmed  in  the  will  itself,  and 
he  is  entitled  to  his  full  share  of  the  nnappointed  re- 
sidue. 


UpjoHir 
Upjohn. 


Mr.  Glassej  Mr.  Pany^  and  Mr.  Bagshawef  contriu 
The  testatrix  clearly  intended  an  equality  amongst  all 
the  children.  The  residue  was  to  be  divided,  '*  share 
and  share  alike,*'  and  it  is  to  be  remarked  she  uses  the 
word  '^  said  residue,**  viz.  the  whole  residue  previously 
mentioned,  before  any  deduction. 

The  only  way  of  arriving  at  an  equality,  is  by  attri- 
buting the  300/1  to  the  share  of  William  George  Page  in 
the  residue. 

^  The  Master  of  the  Rolls  (without  hearing  a  reply). 

The  testatrix  did  not  mean  an  equality,  for,  there 
being  a  plurality  of  children,  she,  for  some  reason,  which 
we  can  only  conjecture,  gave  to  the  eldest  a  benefit 
which  she  did  not  extend  to  the  other  children. 

Having  given  <<  all  her  residue,"  the  whole  was  to 
remain  in  mass,  and  the  interest  was  to  be  paid  to  her 
daughter  for  life;  but  there  was  a  power,  with  the 
daughter's  consent,  to  employ  and  expend  ^^  any  part  of 
the  said  residue"  (that  is,  of  the  residue  in  mass),  towards 
the  support,  &c.  of  her  eldest  son,  and  on  her  death, 
*<  the  said  residue "  was  to  be  divided  among  the 
children. 

By  the  last  words,  <*  the  said  residue,"  she  could  not 
have  meant  the  whole  of  her  residue,  excluding  the 
money  which  might  have  been  advanced,  because  the 
gift  over  is  in  the  same  terms,  namely,  of  *<  her  said 

residue," 
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residae,**  which  must  evidently  have  meant  her  residue        1S44>. 
after  such  deduction. 

It  appears  to  me  that  a  benefit  was  given  to  the  eldest 
beyond  the  other  children^  and  the  300/.  ought  not 
therefore  to  be  deducted  from  his  share. 


GILL  V.  EYTON.  1845. 

Dtfcs. 

THIS  was  a  motion  for  the  production  of  papers*         After  a  bill 
for  redemp- 
tion had  been 
The  Plaintiff  Gill  filed  his  original  bill  against  one  filed,  but  , 

Damfy  for  the  redemption  of  a  mortgage;  and  pending  ^u^^  had 

the  suit,  but  befi>re  service  of  the  subpama^  DanUy  afr-  been  senred, 

signed  his  mortgage  to  Eyton.    The  Plaintiff  thereupon  tnmsfer^^^ 

brought  Etfton  before  the  Court  by  a  supplemental  bill,  bis  mortgage, 

It  was  alleged  that  the  assignment  was  fraudulent  and  feree  was 

vexatious,  and  in  order  to  impede  the  Plaintiff  in  the  f"*"Sk^^%rt 

enforcement  of  his  rights.     The  Defendant  Eyton  ad-  by  nipple- 

mitted  that  he  had  the  assignment  in  his  possession,  and  ^^^  aUraed 

the  question  now  was,  whether  he  was  bound  to  pro-  ^bat  the 
,  transfer  had 

duce  It.  been  made  for 

fraudulent 
and  Texatiout 
Mr.  Pemberton  Leighj  for  the  Plaintiff.  purposes. 

Held,  that  the 
We  allege  that  this  was  a  fraudulent  and  vexatious   Plaintiff  was 

contrivance,  in  order  to  defeat  the  rights  of  the  Plaintiff;   ^  ^^  p^^ 

and  it  is  settied,  that  where  a  deed  is  impeached  for   ductionofthe 
-      ,         ,..«..         .11  J      .       i  \  deed  of  trans- 

fraud,  a  plamtiff  is  entiued  to  its  production,  (a;  f^. 

Mr. 
(a)  See  Boirford  v.  Blakedey,  6  Bern,  18U 


156  CASES  IN  CHANCERY. 

1843.  Mr.  Kinderdey^  covUra* 

A  mortgagee  is  not  bound  to  produce  his  deeds  until 
payment  of  ivhat  is  due  to  bim.  This  suit  does  not 
impeach  the  assignment  for  fraud,  but  seeks  to  redeem ; 
and  the  allegations  as  to  the  assignment  are  only  intro- 
duced with  a  view  to  the  costs  of  the  suit 

Mr.  Pemberton  Leigh^  in  reply. 

The  Master  of  the  Rolls. 

As  to  the  production  of  this  deed,  it  is  to  be  observed, 
that  this  bill  does  not  impeach  it  for  fraud,  for  the 
PlaintiiF  is  willing  to  pay  what  is  due  upon  the  mort- 
gage. It  is,  however,  alleged,  that  the  assignment  was 
fraudulent  and  vexatious,  because  it  was  executed  in 
order  to  hamper  the  Plaintiff  in  recovering  back  the 
mortgage  property.  I  think  this  no  sufficient  reason 
why  it  should  be  ordered  to  be  produced. 


See  Browne  v.  Loekhari,  10  5tm.4S0. 
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1844. 

ATTORNEY-GENERAL  v.  The  LEATHER-         Jan.  u. 
SELLERS'  Company. 

In  re  J.  T. 

TN  this  case  an  attachment  had  issued  against  J,  7.,   A  solicitor 
the  solicitor  in  the  cause,  for  non-delivery  of  his  bill   ^1^^^ 
of  costs,  pursuant  to  an  order  to  that  effect     He  was   Court  to 
arrested  thereunder  on  the  12th  of  January.  profMk^Dal 

business  there 

It  was  now  moved  that  he  might  be  discharged  out  privile^ 

of  custody,  on  the  ground  that,  at  the  time  of  his  arrest,   "®IP  *7®?** 

1.  1  .      t     «  „    ^  A  solicitor, 

be  was  proceedmg  to  attend  a  case  \n  the  Rolls  Court  on  an  appli- 

in  which  he  was  engaged  as  solicitor.     His  affidavit  SJjhSj/,*'" 
stated,  that  at  the  time  of  the  arrest,  he  was  proceeding  swore,  that  at 
direct  from  his  own  dwelling-house  in  Wharton  Streetj  [^l  ^tion 
Pentonvillej  for  the  express  purpose  of  attending  this  ^^  ^^  P**?- 
Court,  to  be  present  at  the  hearing  of  two  petitions  from  bu 
standing  in  the- paper.  dwelling- 

purpose  of 
J,  T:s  clerk  stot^d,  that  he  lea  Jl  T.,  at  his  dwelling-  hSri?'!?f?wo 
house,  at  or  very  shortly  before  eleven  o'clock  of  the  petitions  at 
same'day,  with  the  papers  to  be  used  on  the  hearing  of  On  the  other 
the  petitions,  he  being  instructed  and  informed  by  J.  T.  ^^^^*  two 
to  call  at  his  chambers  in  Grays  Inn^  and  that  the  said  posed,  that, 
J.  T.  should  leave  his  said  dwelling-house  in  a  quarter  f*"®  h'^^k  u**" 
of  an  hour,  and  go  direct  to  Westminster^  and  would  was  walking 
meet  the  Deponent  on  his  road  to  Westminster^  and  take  JJ^^JUq  thcv 
the  said  papers,  as  he,  J.  7.,  must  be  at  Westminster  would  have 
before  twelve  o'clock,  by  which  time  he  expected  the  ^^ natrest^ 

petitions  to  come  on,  and  when  he  had  appointed  to  ^°^  °>^'  ^ 

<•    .         ■  1.  .  .       t  .  V  rectwayto 

meet  some  of  the  other  solicitors  in  the  said  cause  at  Wettmhuter. 

Westminster.  Held,  that  thii 

>-|     was  not  a 
^"  sufficient 
proof  of  defiation,  lo  at  to  disentitle  the  solicitor  to  his  dischaiige. 
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The 
Attornbt- 

CfBNERAI. 

The 
Lbathkb^ 

8BLLBBS 

CkKDpany. 


On  the  other  hand,  the  officer  and  another  witness 
stated,  that  he  arrested  J.  T.  in  Bagnigge  WdU  Boad^ 
when  J.  T.  stated,  that  he  had  a  cause  at  Wettmnster^ 
and  was  then  on  his  way  to  attend  it,  but  he  did  not 
name  the  Court  in  which  such  cause  was  to  be  heard, 
nor  did  he  shew  any  papers  confirmatory  of  this  state- 
ment ;  that  he  on  the  contrary,  and  in  the  same  breath, 
stated,  that  he  had  an  appointment  at  Judges' diambo^ 
and  after  that  another  appointment  in  LincobCs  Lm 
Fields.  That  when  he,  the  officer,  arrested  J.  T.  in  the 
Bagnigge  Wells  Boad^  he  was  walking  towards  Coppice 
JUm^  ClerkenweUf  which  is  not  the  direction  in  which  the 
Deponents,  if  they  resided  in  Wharton  Street^  Penion- 
ville,  would  have  proceeded  to  Westminster^  as  the  near- 
est and  most  direct  way  to  such  last-mentioned  place. 


Mr.  C.  P.  Cooper  now  moved  that  J.  7.  might  be  dis- 
charged out  of  custody,  on  the  ground  that  he  was 
privileged  from  arrest,  while  proceeding  to  attend  to  his 
professional  duties  in  this  Court 

Mr.  John  Bailiff  contrd^  contended  that  the  party 
was  not  entitled  to  his  discharge ;  that  he  had  deviated 
from  the  direct  road  to  the  Court,  and  was,  in  fact, 
proceeding  to  other  places  before  coming  to  West' 
minster. 

The  Master  (fthe  Rolls. 

The  only  question  is,  whether  Mr.  J.  T.  is  entitled  to 
his  protection  firom  arrest 


.  No  doubt  a  solicitor,  who  is  proceeding  to  Court  to 
attend  to  his  professional  business  there  pending,  is  pri- 
vileged from  arrest ;  and  the  question  always  is,  whe- 
ther, at  the  time  of  the  arrest,  he  was  bond  fide  pro- 
ceeding 
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ceediDg  in  a  direct  line  to  or  from  the.  Court.  Here^ 
he  states  positively,  that  he  was  proceeding  direct  from 
his  residence  towards  Westminster  HaU^  for  the  express 
purpose  of  attending  the  hearing  of  two  petitions  in  the 
paper,  and  he  is  corroborated  in  this  by  another  person^ 
▼ho  states  other  collateral  circumstances. 

I  think  this  would  clearly  be  su£Bicient  to  entitle  him 
to  his  privilege;  but  a  doubt  is  thrown  on  the  matter, 
by  his  not  having  given  a  distinct  account  to  the  officer 
of  where  he  was  proceeding:  it  is,  however,  very  pos- 
sible that  he  might  have  been  flurried  at  the  time,  and 
that  he  might  have  intended  to  go  to  the  several  places, 
first  to  the  Court,  and  afterwards  to  the  others ;  — -this 
would  not  be  quite  inconsistent  with  what  he  stated. 

With  regard  to  his  proceeding  in  a  direct  line,  the 
oflScer  says  that  he  would  not  have  proceeded  in  this 
direction,  as  the  nearest  and  most  direct  way  to  West' 
minster :  but  he  might  be  better  acquainted  with  the 
way,  and  might  have  known  a  nearer  road ;  and  he  has 
not  stated  that  this  was  not  the  way  by  which  persons 
ordinarily  go  fix>m  Wharton  Street  to  Westminster. 


1844. 


The 

Attormbt* 

General 

o. 

The 
Lbatbbr- 

8KLLBB8 

Company. 


I  think  that,  on  the  affidavits  before  me^  this  party  is 
entitled  to  his  discharge,  {a) 


(a)  See  Ex  parte  Ledufkh^  8 
Fet.  598. ;  Gascoygm^s  Case,  14 
Fe$.  18J.;  CastU^i  Cate^  16  Ves. 


41S.;  Es parte  Byne^  1  Vet.  4^ 
B.  917. 
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Feb.  8.        THE  MARQUIS  OF  HERTFORD  v.  SUISSE. 


A  motion  to 
dismiss  being 
made,  the 
Vice-Chan- 
cellor  ordered 
it  to  stand 
over  till 
the  Lord 
Chancellor 
had  decided 
on  appeal  a 
motion  relate 
ing  to  the 
subject.  After 
the  Lord 
Chancellor's 
decision,  the 
Plaintiff  sup- 
pressing what 
had  taken 
place  before 
the  Vice- 
chancellor, 
obtained,  at 
the  Rollsy  an 
order  of 
course  to 
amend.  It  was 
held  irreguhir, 
and  dis- 
chai^ged  with 
costs. 


rpHE  bill  in  this  cause  was  filed  on  the  12th  ofjufy 
-^    1842,  against  Suisse  and  other  Defendants.     The 

answer  of  Suisse  was  filed  on  the  17th  of  Ntwember 
1842. 

On  the  8th  of  May  1843,  Suisse  moved,  before  the 
Vice- Chancellor  oi  England^  to  dismiss  the  bill  for  want 
of  prosecution,  but  an  appeal  motion  being  then  pend« 
ing  before  the  Lord  Chancellor,  which  related  to  the 
matters  of  the  cause,  the  Vice-Chancellor  of  England 
ordered  the  application  to  dismiss  to  stand  over,  until 
the  Lord  Chancellor  had  given  judgment  on  the  motion. 

On  the  18th  of  November  1843,  the  Lord  Chancellor 
gave  judgment  (a),  and  on  the  25th  of  January  1844, 
the  Plaintiff,  upon  petition  of  course,  obtained  at  the  Rolls 
an  order  to  amend  his  bill.  The  Plaintiff,  in  hb  peti- 
tion, made  no  mention  of  the  pendency  of  the  motion  to 
.  dismiss,  or  of  what  had  taken  place  before  the  Vioe- 
Chancellor  of  England  on  that  motion. 

Mr.  Boupell  and  Mr.De  Gex  now  moved  to  dis- 
charge the  order  to  amend.  They  argued,  that  it  was 
irregular,  first,  on  the  merits  (which  it  is  unnecessary  to 
state,  as  the  judgment  was  founded  on  the  irregularity) ; 
secondly,  because  it  had  been  obtained  while  the  motion 
to  dismiss  was  pending,  and  by  a  suppression  of  those 
material  circumstances  which  had  occurred  before  the 
Vice-Chancellor. 


(a)  1  PkUUpt,  807. 


Mr. 
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Mr.  KindenUy  and  Mr.  Schomberg,  corUrd,  argued 
that  the  order  was  regular  on  the  merits,  that  there  was 
no  suppression  of  any  facts  which  were  material ;  and 
that  an  order  to  amend  was  regular,  if  obtained  before 
judgment  given  on  the  motion  to  dismiss. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
order  was  irregular,  having  been  irregularly  obtained,  as 
of  course,  upon  a  suppression  of  material  facts,  (a)  He 
said  that  he  could  not  determine  the  merits,  as  the  cause 
was  attached  to  the  other  branch  of  the  Court.  He 
discharged  tl^  order  with  costs,  (b) 


1844. 


(a)  See    6th    Order  of  9th 
May  1839,  Ordme$  Can.  137. 
(A)  See  RoUtuw  r.  JUiAtrr, 


5  Beav.  49.  r  Hooper  v.  Ptfwr, 

6  Beav.  173.;  St.  Vktor  v.  Devt^ 
ravxy  6  Bca9.  584. 


BOWMAN  V.  BELL, 

1  TESTATOR  devised  his  estate  to  trustees,  who 
"^  contracted  to  sell  the  property.  This  suit  being 
afterwards  instituted,  the  heir  disputed  the  will.  An  issue 
dmsavii  vel  non  was  directed,  the  accounts  of  the  per- 
sonal estate  were  ordered  to  be  taken,  and  further  direc- 
tions were  reserved. 

The  jury  found  in  favour  of  the  will.  The  trustees, 
before  the  case  had  been  brought  on  upon  the  equity 
reserved*  presented  a  petition  for  a  reference  to  the 
Master  to  ascertain  if  it  would  be  beneficial  to  the  par- 
ties to  adopt  the  sale. 

Mr.  KindenUy^  Mr.  Purvis^  and  Mr.  Shee^  for  different 
parties. 
V0L.VIL  M  The 


'1845. 
Feb.  10. 

On  an  iiiae 
defriunUftei 
non,  the  jury 
found  in 
favour  of  the 
willy  but  be* 
fore  the  cause 
had  been 
heard  on  the 
equity  re- 
lervedy  the 
devisees  in 
trust  applied 
for  a  rerer* 
ence^  to  in- 
quire whether 
a  contract 
entered  into 
by  them  was 
beneficial. 
Held,  that  the 
application 
was  prema- 
ture. 
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T^e  Master  of  the  Rolls  thought  the  application 
premature,  and  that  this  petition  could' not  be  heard  till 
the  case  had  been  disposed  of  on  the  equity  reserved. 
He  said  that  the  issue  having  been  directed  merely  to 
inform  the  conscience  of  the  Court,  the  validity  of  the 
will  had  not  yet  been  finally  established  so  as  to  enable 
the  Court  at  present  to  act  upon  it 


^•^ 


1844. 
Feb.  84. 


CLARKE  V.  MANNING. 


nnHIS  was  a  motion  for  an  injunction  to  restrain  pro- 
**~  ceedings  at  law,  and  was  founded  on  the  merits 
confessed  by  the  Defendant's  answer. 


This  Court 
has  concui^ 
rent  jurisdic- 
tion with 
courts  of  law 
in  cases  of 
fraud, but  there 
are  courses  of 
conduct 
which  this 

strues  M  frau-  belonging  jointly  to  the  Defendant  Mannii^  and  others, 


It  appeared  that  in  1842  Roe  and  Blackford  carried 
on  business  in  the  Isle  of  Wight  as  bankers,  and  that 
they  had  in  their  hands  monies,  to  a  considerable  amount. 


dulent,  but 
which  courts 
of  law  would 
not  notice. 
Upon  an 
injunction  to 
restrain  an 
action  at  law, 


who  were  their  customers.  A  jomt  stock  bank  being 
about  to  be  formed,  it  was  agreed  that  the  business  of 
Roe  and  Blachford  should  cease,  that  the  banking 
company  should  be  carried  on  upon  the  same  premises, 
and  that  Roe  and  Blachford  should  become  two  of  the 
on  the  ground   managing  directors  of  the  banking  company. 

and  equitable 

fraud,  the  ^Y^^  company  accordingly  commenced  business  on 

mitting  Its  the  12th  of  May  1842.  Mannings  some  time  afterwards, 
iiScrroi*ne°the  ®P®"^^  •"  account  with  the  new  banking  company,  and 
legal  fraud,  Blachfordj 

permitted  the 

action  to  proceed,  in  order  to  determine  the  question  of  legal  fraud,  and  restrained 
execution  only,  with  liberty  to  apply.  The  juiy  having  found  that  there  was  no 
legid  fraud,  this  Court  afterwards  entered  into  the  consideration  of  the  question  of 
equitable  fraud,  and  finding  none  to  exist,  permitted  execution  to  be  taken  out 
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Blackford^  acting  for  the  company,  fraudulently  trans-  184'4. 
ferred  the  balance  of  197?2i,  due  to  Manning  from 
himself  and  Boe^  from  the  account  of  the  old  firm 
to  that  of  the  new ;  and,  on  behalf  of  the  bank,  ren- 
dered them  liable  to  Manning  for  the  payment 
The  amount  was  entered  in  the  ^*  pass-book,"  but  was 
omitted  in  the  other  books  of  the  company.  A  cor- 
respondence which  took  place  between  Manning  and 
the  company,  acting  by  Blach/brd^  was  in  like  manner 
suppressed. 

In  December  1842  Blachfbrd  and  Boe  became  bank 
mpts,  the  firaud  became  known,  and  the  question  was, 
who  was  to  sn£fer  by  it.  Manning  commenced  an 
action  at  law  against  the  banking  company  for  the 
recovery  of  the  balance  due,  including  the  1977/*)  and 
the  bank,  submitting  to  the  remainder  of  the  claim,  filed 
this  bill  to  be  relieved  from  the  payment  of  the  197  iLf 
and  charging  Manning  with  fraud  and  collusion  in  the 
matter. 

An  answer  was  put  in,  denying  all  the  charges  of 
fraud  particularly  set  out  in  the  bill.  A  motion  was 
now  made  for  an  injunction.  The  other  facts  of  this 
case  are  stated  in  the  judgment  of  the  Court 

Mr.  Kinderdey  and  Mr.  Bagskawe^  in  support  of  the 
motion. 

Mr.  Turner  and  Mr.  AUnutt^  contra. 

The  Master  of  the  Rolls.  The  PlaintifiT  in  this 
case  is  the  managing  o£Bcer  of  the  Isle  of  Wight  Joint 
Stock  Banking  Company.  The  bill  is  filed  by  him  for 
the  purpose  of  restraining  the  Defendants  from  pro- 

M  2  ceeding 
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lS4f4f.       ceediog  at  law  to  recover  a  debt  alleged  to  be  due  to 
them  from  the  banking  company. 

The  circumstances  of  this  case  are  singular.  In  the 
month  of  May  1842,  two  persons  of  the  name  of  Roe 
and  Blackford  carried  on  the  business  of  bankers  at 
Newport  in  the  Isk  of  Wight.  At  that  time,  the  forma- 
tion of  the  Ide  of  Wight  Joint  Stock  Banking  Company 
was  in  contemplation,  and  arrangements  were  made  be- 
tween Bx>e  and  Blachford  and  the  persons  forming  the 
new  company,  by  which  the  business  of  Roe  and  Black" 

ford^  as  bankers,  was  to  cease,  their  business  was  to 
be  wound  up  in  a  place  in  the  neighbourhood,  and  their 
former  place  of  business  was  to  be  occupied  as  the 
banking  shop  of  the  Joint  Stock  Banking  Company 
then  in  formation.  The  deed  of  settlement  was  exe- 
cuted on  the  9th  of  May  1842,  and  the  business  com- 
menced on  the  12th  of  May.  The  directors  who 
were  appointed  to  superintend  the  business  were  four 
persons,  of  whom  Roe  and  Blachfordy  partners  in  the 
old  firm,  were  to  be  the  managing  directors,  —  an 
arrangement,  the  prudence  of  which  certainly  seems  (to 
say  the  least  of  it)  very  questionable.  They  accordingly 
undertook  to  be  the  managing  directors.   Roe  and  Black" 

ford  were  debtors  to  the  Defendants  in  this  cause  on 
two  separate  accounts.  On  one  account  they  were 
debtors  to  the  amount  of  463/.  14s.  6^?.,  and  on  the 
other  for  the  sum  of  1877/.  185.  Some  variations  took 
place  in  one  of  these  accounts  before  the  month  of 
August  1842,  when,  on  one  account,  463/.  145.  6d.  was 
due  from  Roe  and  Blachford^  and  pn  the  other  1467/* 
125.  1^.  There  was  some  interest  due,  and  the  whole 
sum  then  due  for  principal  and  interest  amounted  to 
1977/.  which  is  the  only  sum  now  in  question  between 
the  parties. 

In 
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In  the  same  month  of  August^  the  Defendants  were  184<4. 
desirous  that  the  balance  due  to  them  from  the  old 
firm,  should  be  transferred  to  the  account  of  the  new 
firm,  the  Joint  Stock  Banking  Company,  and  on  the 
11th  oi  August^  a  letter  was  written  by  Mr.  Blachford  to 
the  Defendants,  stating  that  they  were  at  liberty  to 
draw  on  the  new  firm  to  the  amount  of  1467/L  \2$.  1</., 
the  balance  due  upon  one  of  the  two  accounts.  On  the 
15th  of  August^  a  cheque  was  drawn  by  the  Defendants 
upon  the  new  firm,  for  the  sum  of  1000/.,  in  favour  of 
Mr.  Deacon^  the  solicitor  of  the  Defendants.  Mr.  Deacon 
paid  It  into  the  hands  of  his  bankers,  his  bankers 
communicated  with  the  joint  stock  bank,  but  when  it 
was  paid,  does  not  appear.  Another  cheque,  for  a  sum 
of  lOOOil,  was  also  drawn  on  the  29th  of  August  by  the 
Defendants  in  favour  of  Mn  Deacon,  and  which  was 
treated  in  the  same  manner.  When  that  was  paid,  does 
not  appear. 

I  think  it  does  appear,  on  this  occasion,  that  when 
these  two  cheques  were  drawn,  there  was  no  account 
open  between  the  new  firm  and  the  Defendants,  but  it 
seems,  that  on  the  5th  of  September^  Mr.  Blachford,  the 
managing  director,  gave  instructions  to  the  clerk  of 
the  new  firm,  to  open  an  account  between  the  new  firm 
and  the  Defendants;  and  we  find  entries  made,  be- 
ginning on  a  day  in  September  which  is  not  stated,  in 
which  those  two  checks  of  1000/.  each,  together  with 
other  sums,  are  duly  entered.  The  first  entry  on  the 
other  side  of  the  account  is  dated  on  the  2Srd  of  Sep-' 
tember,  and  consisted  of  a  sum  then  paid  into  the  new 
bank  by  the  Defendants,  and  some  other  sums  were 
also  entered.  On  the  SOth  of  September  there  is  one 
of  cash  entered  as  55L  105.,  paid  in  by  the  Defendants 
to  the  new  bank,  and  immediately  under  that  entry,  and 
seemingly  on  the  same  day,  there  is  an  entry  to  the 

M  3  credit 
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1844.  credit  of  the  Defendants  of  ld77^»  being  the  sum  which 
is  now  in  question  between  these  parties,  and  stated  to 
be  the  amount  of  the  whole  balance  due  to  the  Defend- 
ants  from  Boe  and  Blac/ifareL  It  is-  thus  entered,  on 
the  SOth  September^  to  the  credit  of  the  Defendants  with 
the  new  firm,  in  the  pass*book  between  the  new  firm  and 
the  Defendants ;  but  as  it  seems  at  present,  entered  no- 
where else,  and  hot  at  all  entered  in  any  of  the  general 
open  books  of  the  partnership,  which  books,  thoagh 
they  comprise  the  entries  of  the  other  sums  of  money 
comprised  in  this  '*  pass-book,"  do  not  contain  any 
entry  whatever  of  this  particular  sum.  The  account,  as 
kept  in  the  pass-book,  goes  on  with  this  item  of  19772^, 
but  as  kept  in  the  other  books  of  the  firm,  without  that 
item.  The  pass-book  is,  from  time  to  time,  made  up 
with  that  item.  Whether  there  was  any  making  up  of 
the  accounts  in  the  other  books,  does  not  appear  on 
this  occasion;  but  this  item  was  not  in  them,  as  it 
would  seem.  The  matter  so  proceeds,  and  the  account 
goes  on  between  the  parties.  Boe  and  Blad^d  be- 
came bankrupts  in  December  1842.  The  pass«book  is 
then  communicated  to  the  persons  who  at  that  time  had 
the  management  of  the  business,  and  it  is  discovered 
that  the  accounts  in  the  pass-book  and  in  the  other 
books  of  the  firm  differ  in  respect  of  this  item.  It  be- 
came plain  a  fraud  must  have  been  committed,  and  a 
very  gross  fraud.  Who  is  to  bear  the  burthen  of  it? 
That  is  really  the  only  question  between  these  parties. 
The  fraud,  which  up  to  that  time  was  secret,  having  been 
exposed,  immediately,  and  of  necessity,  arises  the  ques- 
tion betwen  these  parties,  '^  who  is  to  be  charged  with 
the  effect  of  it  ?  "  The  Joint  Stock  Banking  Company, 
who  are  the  Plaintiffs  in  this  cause,  say,  they  are  ad- 
vised, that,  under  the  circumstances,  they  ought  not  to 
bear  it.  The  Defendants  say  they  have  acted  in  the 
usual  way  between  bankers  and  their  customers ;  that 

they 
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they  were  justified  in  trusting  the  persons  with  whom        1844. 
they  dealt,  who  acted  on  behalf  of  the  company ;  that 
they  are  perfectly  and  entirely  innocent,   and  there- 
fore ought  not  to  be  charged  with  the  consequences  of 
this  fraud. 

In  that  state  of  things  the  Defendants  commence  their 
action,  for  the  purpose  of  recovering  what  appears  to 
be  due  on  the  balance  of  their  account,  including  in  it 
this  disputed  item  of  1977/.  The  Defendants  in  the 
action,  represented  by  the  Plaintiffs  in  this  cause,  say, 
you  are  not  entitled  to  so  large  a  sum  as  that;  we 
must  deduct  the  •  1977/.,  the  subject  of  Jthis  fraud, 
and  we  will  pay  into  Court  the  remaining  part  of 
the  balance.  They  did  pay  that  into  Court.  The 
Plaintiffs  in  the  action  have  accepted  that  sum,  and 
it  now  appears  that  the  remaining  sum  is,  as  I  stated 
before,  the  only  one  in  question. 
• 

This  bill  is  filed,  stating  these  and  some  other 
&cts  which  I  have  not  thought  it  necessary  minutely 
to  detail;  and,  in  stating  those  facts,  it,  at  the  same 
time,  charges  the  Defendants  with  having  concerted 
a  fraud  with  Blachford^  or  with  Blach/ord  and  Roe, 
for  the  purpose  of  obtaining  payment  of  this  balance 
from  the  new  firm,  which  it  was  hopeless  they  would 
be  able  to  obtain  from  Roe  and  Blackford^  and,  on 
that  ground  of  fraud,  thus  charged,  it  asks  for  relief. 
The  charges  in  the  bill  are  those  of  fraud,  by  concert 
and  combination  between  these  parties.  The  case  is 
brought  into  equity,  not  only  on  the  ground  of  fraud, 
but  also  on  the  ground  of  complication  of  account;  that, 
however,  I  do  not  particularly  take  notice  of. 

This  Court  has  clearly  a  concurrent  jurisdiction  with 

all  other  courts  in  matters  of  fraud;  but  the  defence 

M  4  which 
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184-4.  which  is  made  is  this  —  that  all  the  firands  whMi  ai« 
here  distinctly  charged  are  such,  that  if  the  Plaintifi 
were  to  make  them  out,  they  would  furnish  a  defence 
at  law,  and  therefore  the  Plamtiffi  bave  no  occasioii 
to  seek  relief  in  equity.  The  Defendants  here  say, 
let  the  action  be  tried,  you  have  pleaded  the  frauds, 
prove  them,  and  you -will  have  there  the  same  relief 
which  you  ask  for  here.  The  answer  to  which  is  this : 
It  is  very  true,  that  if  I  make  out  those  frauds  which 
would  be  a  defence  at  law,  I  should  succeed  at  law; 
and,  though  I  have  not  distinctly  charged  fraud  of  any 
other  kmd,  yet  I  have  stated  and  allied  facts,  whidi 
shew  that  there  has  been  a  fraud  whk:h  would  not  be  a 
defence  at  law,  not  .being  those  direct  frauds  arisii^ 
from  falsehood,  concert,  and  combination,  wbich  will  be 
taken  notice  of  there,  but  frauds  which  will  only  be 
taken  cognizance  of  in  a  court  of  equity,  namely,  fraud 
airising  from  the  negligence  or  want  of  caution  of  the 
parties  dealing  with  the  agents,  directors  or  managers 
of  the  joint  stock  company: — such  n^ligenoe  and  such 
want  of  caution  as  have  enabled  them  to  practise  a 
fraud  on  those  for  whom  they  were  acting,  and  whidi 
they  would  not  have  been  able  to  have  practised,  if  the 
Defendants  here  had  not  been  guilty  of  such  want  of 
attention  and  such  negligence  as  they  have. 

It  is  very  true  that  there  are  courses  of  conduct 
which  this  Court  construes  to  be  fraudulent,  and  which 
may  be  used  as  a  defence  to  a  party  sought  to  be 
charged  with  the  consequence  of  them,  which  would  not 
be  taken  notice  of  in  a  court  of  law.  It  is  very  true 
also  that  those  matters  which  have  been  called  legal 
frauds  might  be  taken  notice  of  here;  but  relief  is  sought 
for  on  the  ground  of  both  species  of  frnud,  namely, 
that  which  would  be  considered  fraud  in  a  court  of  law, 
and  that  which  would  be  held  to  be  fraud  in  a  court 

of 
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of  eqaity.  The  answer  comes  in,  denying  directly  and  1844*. 
positively  all  the  charges  of  fraud  which  are  particularly 
set  out  in  the  bill,  and  claims  and  insists,  that  the  De- 
fendants  have  a  right  to  have  those  imputed  frauds 
determined  by  an  immediate  investigation  in  a  court  of 
law«  They,  however,  admit  that  there  may  possibly  be 
snch  things  as  this  Court  alone  would  consider  a  de- 
fence to  th^r  claim,  but  not  admitting  that  any  thing  of 
the  sort  exists. 

This  being  a  motion  made  upon  the  answer,  which 
denies  all  direct  or  legal  fraud,  the  order  which  I  have 
to  make  on  this  present  occasion  cannot  proceed,  in  the 
least  degree,  on  that  foundation.  The  question  which 
I  have  to  consider  here  is,  whether  there  is  not  a  pro- 
bable case  to  be  made  out  which  requires  investigation ; 
and  I  think  that  this  is  a  case  that  requires  investigation 
as  to  that  which  is  alleged  to  be  a  fraud  in  a  court  of 
equity.  Then  it  is  said  by  the  Plaintiffs  that  the  legal 
and  equitable  fraud  are  but  one  case,  and  that  I  must 
determine  both  together.  It  is  certainly  one  case,  but 
it  is  (bunded  on  two  distinct  portions — namely,  the. 
chaiges  of  direct  fraud,  and  the  charges  of  fraud  which, 
though  not  direct  and  being  innocently  meant,  might 
nevertheless  relieve  the  party  who  is  sought  to  be 
charged  with  the  effect  of  it.  Is  it  an  imperative  rule 
that  I  must  have  the  whole  tried  at  once?  Where 
direct  frauds  are  charged,  I  think  they  are  much  more 
likely  to  be  fully  investigated  in  a  court  of  law  than  here* 
"Why,  then,  should  not  this  Court  relieve  itself  of  that 
portion  of  the  case  which  can  be  best  determined  in 
a  court  of  law  ?  Why  should  not  that  part  of  this 
matter,  which  is  capable  of  being  better  tried  and  de- 
termined in  a  court  of  law,  be  there  disposed  of,  re- 
serving to  the  parties  the  benefit  they  may  be  exclusively 
entitled  to  in  a  court  of  equity  ?    It  comes,  therefore, 

to 
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1844.  to  this,  whether  there  might  not  be  an  injunction  to 
stay  execution,  without  staying  the  trial ;  and  I  think 
that  thiisr  will  be  the  most  convenient  mode  of  disposing 
of  the  matter. 

The  importance  of  trying  the  matter  in  this  way  is  qnite 
apparent  Suppose  that,  in  the  action,  this  legal  fraud 
should  be  made  out,  then  there  would  be  an  end  of  all  the 
Plaintiff's  claim — there  would  be  an  end  of  the  necessity 
for  this  bill.  On  the  other  hand,  suppose  there  was  to  be 
a  verdict  against  these  charges  of  direct  fraud,  and  that 
the  Plaintiff  in  this  cause  was  satisfied,  after  the  evidence 
which  had  been  produced,  that  these  charges  of  fraud, 
which  are  so  distinctly  denied  by  this  answer,  could 
never  be  substantiated,  would  it  not  then  be  quite  open 
to  him  to  amend  his  bill,  by  striking  out  of  it  all  those 
charges  of  direct  fraud,  and  relying  on  those  charges 
or  those  facts  which  tend  to  shew,  as  against  these  De- 
fendants, that  there  has  been  that  which  has  been  called 
equitable  fraud  ?  Why  is  this  suit  to  go  on  with  such 
a  complicated  state  of  charges,  when,  even  after  the  im- 
perfect examination  of  evidence  which  we  can  have  here^ 
the.  result  might  very  probably  be  to  send  the  matter  to 
a  court  of  law,  and  when,  in  this  stage  of  the  cause  and 
action,  those  questions  of  direct  fraud  might,  at  once, 
be  brought  to  a  satisfactory  conclusion  ? 

I  am  disposed  to  permit  this  action  to  go  on  to  a  trial, 
and,  if  necessary,  to  make  an  order  that  there  shall  be 
no  execution  taken  out  upon  it,  or  to  take  the  under- 
taking of  these  parties,  as  I  have  done  before,  that  they 
will  not  do  any  thing  upon  it,  either  without  the  leave 
of  this  Court,  or  giving  to  the  Plaintiff  an  opportunity 
of  applying  to  the  Court.  There  may  have  been  such 
a  course  of  conduct  between  these  parties,  that  the 
Plaintiffs  at  lawj  though  they  obtain  a  verdict,  may  still 

be 
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be  restrained  in  this  Court  from  enforcing  it    I  think,        1844. 
therefore,  that  I  must  allow  the  action  to  proceed  in 
order  that  the  matter  may  be  tried;  but  I  must  not 
allow  execution  to  be  taken  out  until  that  verdict  can 
be  further  considered  here*    * 


NoTS. — The  Defendant  at  law  pleaded  fraud,  covin,  misrepre- 
lentatioii,  and  coUudon  with  other  pertons,  but,  on  the  trial  of  the 
action,  the  imies  were  found  for  tbePiaintifi.  On  the  Sth  ofjmie 
1844,  a  motion  was  made  for  liberty  to  proceed  on  the  judgment, 
which,  after  full  discussion  of  the  circumstances  of  alleged  equitable 
ftand,  the  Court  granted. 


M 


DAVIS  V.  BARRETT.  Feb  99. 


R.  Burgej  Mn  6.  Turner^  and  Mr.  Hoare^  were  A  notice  of 
proceeding  to  open  a  motion  in  this  case,  when,      ^davit*in 


support  pro- 
Mr.  Kinderdey  objected,  that  the  notice  of  motion  ^ti^^  to  give 
and  affidavit  in  support  of  it,  which  professed  in  its  *^c  names  of 
title  to  give  the  names  of  all  of  the  Defendants,  omitted  but  omitted 
the  name  of  Jchn  Graham  Clarice,  He  insisted  tliat  ciurt  would 
the  motion  could  not  therefore  proceed.  not  proceed, 

but  gave  leave 
to  amend,  and 
The  Master  of  the  Rolls  said  the  strict  rule  was,  reswear. 

that  there  ought  to  be  a  correct  title  to  the  heading. 
He  would  not  hear  the  motion,  but  would  give  leave  to 
amend  the  notice  of  motion,  and'  to  re-swear  the  affi- 
davit. 


See  Salomon  v.  SiakMn^  4  Bew.  S4S. 
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By  deed, 
10,000/.  was 
settled  on 
A.B.  for  life, 
witlv  power  to 
appoint  to 
her  children 
or  their  issue, 
and  in  default 
in  trust  for 
her  children ; 
power  was 
also  given  to 
A.  B,  to  ap- 
point a  life 
interest  to 
her  husband* 
Afterwards, 
by  will,  the 
settlor  gave  a 
similar  sum 
**  to  be  laid 
out  for  the 
iole  benefit  of 
C.  2).,  in  the 
same  manner, 
as  nearly  as 
might  be,  as 
the  lo,ooo/.'' 
secured  for 
A.  B.  by  the 
deed.    Held, 
that  C.  D, 
ivas  entitled 
to  powers  of 
appointment 
in  favour  of 
her  children, 
their  issue, 
and  her  hus- 
band; but  that 
the  children 
took  nothing, 
except 
through  the 
power* 


Countess  BERCHTOLDT  v.  Marquis  of 
HERTFORD. 

nnHE  testator,  by  a  codicil  dated  the  lOtb  ofJamuay 
-^  1834,  gave  as  follows :  **  I  give  to  Lord  Lawiher^  Sir 
Edmund  Antrobus^  Bart.,  and  Edward  Ma? joribanks^  Esq^f 
10,000/.  over  and  above  the  legacy  tax,  in  trust  to  be  laid 
out^r  the  sok  benefit  of  my  ward  Matilda^  now  Countess 
of  Bercitoldti  in  the  same  manner,  as  nearly  as  may 
be,  as  the  10,000^  I  have  secured  on  my  Birmingham 
property  for  Charlotte  Leopoldina  Strachan  (Countess 
Zick;/  Ferraris).  Naples^  10th  January  18S4.  This  b 
meant  over  and  above  other  legacies.   August  1st,  1884/* 

The  10,000/.  referred  to  in  the  codicil  was  secured 
on  the  Birmingham  estate  in  the  following  manner :  — 

By  indenture,  dated  the  19th  of  October  1833,  and 
made  between  the  testator  of  the  one  part,  and  trustees 
of  the  other  part,  reciting  that  the  testator  had  deter- 
mined and  agreed  to  make  such  provision  for  the  Coun- 
tess Zichy  de  Ferraris  (then  Miss  Straclian)  and  her 
issue,  and  failing  them,  for  her  sister,  the  Princess  of 
St.  Antimo  and  her  issue,  as  was  thereinafter  mentioned, 
the  testator  granted  to  the  trustees  a  perpetual  rent 
charge  of  400^  a  year,  issuing  out  of  his  Birmingham 
property,  upon  trust,  for  the  Countess  Zichy  de  Fer^ 
rariSf  for  her  separate  use  for  life ;  and  after  her  de- 
cease, in  trust  for  such  of  her  children,  or  the  issue 
of  her  children,  as  she  should  appoint,  and  in  de- 
fault, in  trust  for  her  children  equally.  And  in  case  of 
there  being  no  child,  or  of  their  dying  under  21  witliout 
leaving  lawful  issue  living  at  their  decease,  then  there 

was 
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was  a  gift  to  the  Princess  of  St.  Antimo  and  her  children        1 844'. 

Mid  their  issue  similar  to  the  preceding,  with  an  ultimate     ^"^l^^ 

limitation  in  fiivour  of  the  settlor.  Countess 

Bercutoldt 


V. 


The  deed  contained  d  power  for  the  Countess  Zichy         The 
de  Ferraris  and  the  Princess  Si.  Antimo  to  appoint  all     ^^l^l^ 
or  any  part  of  the  400/.  a  year  to  any  husband  for  life, 
to  take  effect  on  her  death,  and  to  precede  the  trust  for 
her  children. 

The  deed  contained  a  power  for  the  owner  of  the 
estate  to  exonerate  it  by  payment  of  10,000/.  The 
sum  was  to  be  invested  in  land,  and  was  to  be  conveyed 
upon  the  same  trusts,  and  with,  under,  and  subject  to 
the  same  powers,  provisions,  &c.,  as  those  declared 
respecting  the  400iL  a  year. 

This  bill  was  filed  to  have  the  trusts  of  the  legacy 
declared. 

Mr.  BurgeBnd  Mr.  Tripp^  for  the  Plaintiff,  contended 
that  the  Plaintiff  was  entitled  for  her  separate  use  for 
life,  with  power  to  appoint  to  her  children,  and  their 
issue,  and  to  her  husband,  in  the  same  way  as  was 
directed  in  favour  of  the  Countess  Zichy  de  Fararis  by 
the  deed.  They  argued  that  these  powers  formed  part 
of  the  benefits  intended  by  the  testator,  (a) 

Mr.  Gordon^  for  the  children  of  the  Plaintiff,  argued 
that  the  Plaintiff  had  the  power  of  appointing  the  fund 
to  them. 

Mr.  Simpson^  for  the  Plaintiff's  husband,  contended, 
either  that  the  Plaintiff  took  the  fund  absolutely,  or 
with  the  several  powers  of  appointment. 

Mn 
(d)  Pkipion  V.  TVmer,  9  Sim.  846. 
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1844. 


The 

iCounteat 

Bbrchtoldt 

V, 

The 
Marquis  of 
Hbrtfobd. 


Mr.  Kinierdejf  and  Mr.  Schamberg,  for  the  M«rqaif 
of  Hertford.  The  Phdntiff  takes  a  life  interest  only, 
and  subject  thereto,  the  Marquis,  as  residuary  legatee^ 
is  absolutely  entided  to  the  fund.  The  legacy  is  to  be 
laid  out  ''  for  the  tolU  benefit"  of  the  Phinaff:  this 
excludes  the  notion  that  any  other  party  is  to  take  a 
benefit.  It  does  not,  in  any  way,  appear,  that  the  hus- 
band or  children  were  objects  of  the  testalor'a  bounty. 


The  Master  of  the  Rolls. 

By  the  deed  of  18SS,  the  owner  of  the  estate  had  the 
power  of  redeeming  the  chai^  of  4002.  a  year,  on  pay- 
ment of  10,000/. ;  and  this  sum  was  to  be  laid  out  on 
lands  to  be  settled  to  the  same  uses,  and  with  the  same 
powers  &C.,  as  the  rent  charge.  It  has  been  admitted, 
throughout  the  argument,  that  this  redemption  money 
is  the  sum  referred  to  in  the  codicil  by  the  description 
of  the  10,0002.  **  secured  on  my  Birmingham  proper^." 

If  the  rent  charge  had  been  redeemed,  and  the  1 0,000/.  » 
thus  secured,  had  been  laid  out  as  directed,  what  inte- 
rest would  the  Countess  Zichy  de  Ferraris  have  taken? 
She  would  have  had  a  life  interest,  with  a  power  to  ap- 
point to  her  children  or  their  issue,  and  a  power  to  give 
a  life  interest  to  her  husband.  In  default  of  her  ap- 
pointing, there  would  also  have  been  a  distinct  inde- 
pendent gift  to  her  children,  in  conformity  with  the  re- 
cital in  the  deed,  of  the  settlor's  intention  to  make  a  pro- 
vision for  her  <<  and  her  issue.**  In  the  codicil  nothing  is 
said  as  to  the  children,  but  the  legacy  is  to  be  laid  out 
for  the  sole  benefit  of  the  Countess  Berchioldt^  in  the  same 
manner,  as  nearly  as  may  be,  as  the  10,0002.  secured 
on  the  Birmingham  property.  Great  stress  has  been 
laid  on  the  word  '^  sole ;  "  and  it  has  been  argued,  that 
because  the  legacy  is  to  be  settled  for  the  legatee's  **sole 

benefit,'' 
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benefit,"  therefore  any  construction  by  means  of  which        1844. 
a  beneficial  interest  may  be  taken  by  any  other  person     ^"^im^*^ 
must  be  excluded.     No  doubt  the  word  *<  sole  "  must      Countess 
have  its  full  effect  and  operation ;  but  I  am  of  opinion  B"*chtoldt 
that  the  effect  of  that  word  is  not  such  as  is  contended         The 
for  by  the  Defendant.     The  10,000/.  is  to  be  laid  out    bSwb?. 
for  the  <<  sole  benefit ''  of  the  Plaintiff;  but  "  in  the  same 
manner^'  as  nearly  as  may  be,  as  the  other  10,000iL 
secured  on  the  Birmingham  property.     How  was  that 
settled  for  the  benefit  of  the  Plaintiff*?    She  had  a  life 
mterest  with  these  powers.    A  life  interest  is  surely  im- 
proved.by  the  addition  of  a  power  to  appoint  to  a  hus- 
band and  children. 

* 

I  admit  that  there  is  no  gift  to  the  children,  except 
through  the  power;  but  I  am  of  opinion  that  the 
PlaintifiT,  in  addition  to  her  life  interest,  is  entitled 
to  a  power  of  appointment  over  this  legacy,  in  favour 
of  her  husband  and  children  or  their  issue,  with  an 
ultimate  limitation,  in  default  of  appointment,  to  the 
representatives  of  the  settlor.     I  must  declare  so  ac- 


The  costs  must  be  paid  out  of  the  testator's  estate. 
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1844. 


Feb.  17. 19.    The  ATTORNEY-GENERAL  v.  The  CORPORA- 

TION  of  LEICESTER. 


An  agent  as- 
ti<*ting  in  a 
breach  of 
truit  is  per- 
sonally re- 
sponsible. 

A  munici- 
pal corpora- 
tion were 
trustees  of  a 
charity.  They 
permitted 
their  town 
clerk  to  re- 
ceive and  re- 
tain the  trust 
monies,  in- 
stead of  seeing 
it  applied  to 
the  purposes 
of  the  trust. 
Held,  that 
the  corpora- 
tion and  the 
town  clerk 
were  liable  for 
the  breach  of 
tt-ust. 

In  a  suit  to 
remedy  a 
breach  of 
trust,  it  is  not, 
since  the  new 
orders,  ne- 
cessary to 
make  every 
party  panic!- 
patine  in  the 
breacn  of 
trust  party  to 
the  suit. 


rriHIS  was  an  ex  officio  charity  information  filed  by 
^  the  Attorney-General  against  the  corporation  of 
Leicester^  Mr.  Burbidgey  their  former  town  clerk,  and 
against  the  present  trustees  of  one  of  the  charities  in 
question* 

It  appeared  that  Sir  Thomas  While,  Robert  Heyrick^ 
and  John  Parker  had,  many  years  back,  made  several 
benefactions  to  the  corporation  of  Leicester^  upon  certain 
charitable  trusts,  by  which  they  were,  in  effect,  to  employ 
the  income  in  making  loans  to  young  men,  repayable 
without  interest,  and,  on  repayment,  the  same  sums  were 
to  be  lent  out  again  in  a  similar  manner.  The  corpora- 
tion had,  accordingly,  i^r  a  considerable  period,  lent 
out  these  monies  on  bond  ;  and  it  had  been  the  practice 
for  the  outgoing  mayor  to  hand  over  the  balance  of  the 
funds  to  his  successor,  together  with  the  securities ;  but 
for  some  years  previous  to  the  passing  of  the  Municipal 
Corporation  Act  (1835)  the  monies  had  been  received 
by  Mr.  Burbidge,  the  town-clerk,  and  retained  by  him. 
He,  however,  paid  interest  to  the  mayor  for  the  time 
being  for  his  own  use.  No  money  was  then  handed 
over  by  the  outgoing  mayor  to  his  successor ;  but  an  ac- 
countable receipt  was  given  by  the  former  to  the  latter. 

The  corporation  neglected  to  lend  out  the  money  ac- 
cording to  the  trust;  and,  at  the  passing  of  the  Muni- 
cipal Corporation  Act,  a  large  balance,  alleged  to 
amount  to  nearly  60002.,  remained  in  the  hands  of  Mr. 
Burbidge,  the  town-clerk.  The  new  corporation  ap- 
pointed 
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pointed  a  new  town-clerk,  and  Mr.  Btirbidge  claimed,        1844. 
ander  the  act,  a  large  compensation  for  the  loss  of  his     ^^^rC^^ 
office,  the  amount,  which  he  alleged  he  could  not  get     Attorney* 
settled,  exceeded  the  sum  due  from  him.  Gbnbbal 

The 
It  appeared  that  by  deeds  executed  by  Mr.  Btirbidge  ofLucBSTk^: 
in  1856^  reciting  that  he  had  a  considerable  balance  of 
the  charity  funds  in  his  hands,  he,  Burbidget  conveyed 
his  rights  to  the  compensation,  by  way  of  mortgage  for 
securing  the  balance  due  from  him  to  the  charity. 

Mr.  Twiss  and  Mr.  Blunts  in  support  of  the  inform- 
ation, argued,  that  both  the  corporation  and  Bwrbidge 
were  liable  for  the  breach  of  trust;  the  former  as  direct 
trustees,  neglecting  their  duty  and  permitting  the  trust 
funds  to  be  misemployed ;  and  the  latter  having,  with 
knowledge  of  the  trust,  received  the  trust  monies  and 
misemployed  them  for  his  own  benefit. 

Mr.  Turner  and  Mr.  2{o//,  for  the  corporation,  con- 
tended, that  the  corporation  had  not  incurred  any 
liability ;  that  the  receipt  and  misapplication  was  the 
individual  act  of  the  mayor,  and  not  of  the  ^rporation. 

That  the  information  was  defective  for  want  of  parties, 
inasmuch  as  the  several  mayors  of  the  borough  who  had 
participated  in  the  alleged  breaches  of  trust  had  not  been 
made  parties. 

Mr.  James  Parker^  for  Bwrbidge^  contended  that  he 
was  a  mere  agent  of  the  corporation,  and  accountable 
only  to  his  principal,  and  that  he  had  a  right  to  set  off 
his  claim  for  compensation  against  the  monies  for  which 
he  was  accountable  to  them. 

Mr.  Busk  for  the  trustees  of  Whites  charity. 
Vol.  VII.  N  Wihon 


1 


Mr.  7}adssy  in  reply* 
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1844.  WiUon  ▼.  Moore  {a\  Attomey-General  t.  WUmm  (i), 

""^^^     C^g^v.Z>ariy(c)  were  cited. 

Attornbt- 
Gbnbral 

The  ^ 

of  iJuCKMBE.         ^^  MaSTEB  ^  ^tf  R0LL8. 

I  will  not  trouble  you  to  reply.  I  am  very  much 
sarprised  at  the  points  which  have  been  raised  here, 
nothing  being  more  dear  than  the  principle  on  which 
this  Court  proceeds. 

The  corporation  of  Leicester^  either  by  original  en- 
dowment or  by  acts  of  their  own,  appear  to  have  been 
the  trustees  of  several  charitable  funds,  which  were  to  be 
employed^  in  making  loans  to  a  particular  description  of 
persons,  which  loans,  when  recovered  from  the  bor- 
rowers, were  to  be  again  applied  in  a  similar  way. 
What  has  happened,  in  very  many  instances  in  this 
case^  is  this :  the  monies  have  been  lent  on  bond  and 
have  been  recovered,  but,  being  recovered,  they  have 
not  been  lent  out  again,  but  have  remained  in  the  hands 
of  Mr.  Burbidge,  the  town  clerk,  who  has  employed 
them  for  his  own  benefit,  and,  it  is  said,  he  has  paid 
the  interest  thereon  to  the  mayor  for  the  time  being 
for  his  own  benefit  The  argument  is,  that  the  con- 
sequences of  this  (than  which  a  grosser  breach  of  trust 
never  happened)  are  to  be  entirely  escaped  from  by  the 
corporation,  by  saying,  ^*  it  was  not  the  corporation,  but 
our  mayor,  who  lent  the  money  to  our  town  clerk,  and 
this  was  done  without  our  authority  and  without  any 
neglect  on  our  part.''  That  is  the  sort  of  defence  which 
is  set  up  by  the  corporation. 

Now, 

(a)  1  MyL  4*  iT.  146.  (c)  6  Ves.  4S8. 

(b)  Cr.iPh.9S. 
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Now,  in  the  first  place,  it  cannot  be  disputed,  that  if       1844>. 

the  agent  of  a  trustee,  whether  a  corporate  body  or  not,  ^"^xh^^ 

knowing  that  a  breach   of  trust  is  being  committed,  Attobnbt- 

interferes  and  assists  in  that  breach  of  trust,  he  is  per-  ®*^^*^*' 

sonally  answerable,  altliough  he  may  be  employed  as  ^e 

thejigent  of  the  person  who  directs  him  to  commit  that  of  Lucbstuu 
breach  of  trust  (a) 

It  is  said  there  has  been  no  neglect,  for  that  some- 
body must  have  been  employed  in  the  business.  It  is 
true,  that  in  a  corporation,  there  is  no  ^ngle  hand  to 
receive  a  sum  of  money,  therefore  some  one  else  must 
be  employed  to  receive  it,  and  here,  it  is  said,  the 
mayor  was  employed  and  was  entrusted  to  do  so.  That 
might  have  been  perfectly  right,  and  if,  in  the  ordinary 
course  of  transactions,  the  mayor  had  been  employed 
by  the  corporation  to  receive  the  money,  and,  without 
any  de&ult  of  theirs,  had  misapplied  it,  I  do  not  say 
the  circumstances  might  not  have  been  such  as  to  ex- 
onerate the  corporation. 

Bat  what  was  done  from  year  to  year  ?  Not  super- 
btending  the  employment  of  the  money  as  they  ought  to 
have  done,  but,  taking  such  representations  as  were  made 
to  them,  the  corporation  permitted  the  mayor,  or  the 
agent  of  the  mayor,  as  it  is  said  (though  this  was  the  agent 
of  the  corporation  as  well  as  the  agent  of  the  mayor),  to 
employ  this  money,  from  year  to  year,  as  they  pleased, 
without  taking,  from  time  to  time,  those  steps,  which 
were  ^ways  in  their  power,  to  ascertain  how  the  money 
received  by  the  mayor  had  been  employed.  Assuming 
it  to  have  been  right  to  permit  the  mayor  to  receive  this 
money,  was  it  enough  for  the  corporation  to  see  that  the 
mayor  produced  a  receipt,  neglecting  altogether  to  super- 
intend 
(a).  See  Fjifkr  v.  Filler,  5  jBem.  550.,  and  the  cases  cited. 
N  2 
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1844.       intend  the  employment  oF  the  money  according  to  the 

^^j^^    trust,  and  thus  leave  the  mayor  at  liberty,  for  any  thing 

Attorney-    they  knew,  to  allow  the  misemployment  of  the  money, 

BNBRAL     1^  ^y^^  ^^^  j^  which  it  has  been  done  in  this  case.    There 

The         was  great  neglect    The  corporation  ofLeicester^  whose 

of  Lbicbstsr.  ^rvant  it  is  said  the  mayor  was  for  this  purpose,  ought 

vigilantly  to  have  watched  and  superintended  the  em^ 

ployment  of  that  money,   which   they  placed   in   his 

hands ;  if  they  had  so  done,  they  would  have  known 

that  this  breach  of  trust  had  been  going  on.    There 

has  been  a  plain  neglect  on  their  part,  and  they  are 

answerable  for  the  consequences  of  that  neglect 

I  am  surprised  to  find  that  there  is  any  doubt  in  a 
case  of  this  kind.  There  would  be  an  end  to  all  cases 
of  breach  of  trust,  if  a  trustee  is  to  permit  his  agent  to 
retain  the  trust  money,  from  time  to  time,  when  his 
duty  is  to  superintend  and  examine  into  the  application 
of  the  money ;  and  if,  because  he  might  have  been  right 
in  allowing  an  agent  to  receive  the  trust  money  for  him, 
he  is  to  be  considered  guilty  of  no  neglect  in  allowing 
such  agent  to  retain  it.  It  seems  to  me  clear  that  the 
corporation  were  answerable  for  the  mis-employment  of 
the  trust  funds ;  and  it  is  perfectly  clear  also  that  JSfir- 
bidge  is  answerable,  for  he,  the  agent  to  the  trustees, 
knew  and  was  aware  of  it  all,  and  he,  for  his  own 
profit  and  his  own  advantage,  employs  this  money  in  a 
way  contrary  to  the  trust,  and  at  the  same  time  pays  to 
the  mayor,  contrary  to  the  trust,  as  it  would  seem,  the 
interest  of  this  money  for  his  own  use.  A  more  gross 
breach  of  trust,  therefore,  I  hardly  ever  heard  of  than 
this  seems  to  have  been. 

An  objection  has  been  raised  as  to  parties.  It  has 
been  argued  that  the  several  mayors  who  were  cognizant 
of  these  breaches  of  trust  ought  to  have  been  made 

parties 
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parties  to  this  information.  There  hns  been  a  great  deal  1 844'. 
of  argument  as  to  the  propriety  of  bringing  them  before 
the  Court  in  this  information,  to  prevent  their  being 
brought  here  in  other  suits  ^'hich  may  arise  hereafter. 
The  Attorney^Genera),  as  I  understand  this  case,  was 
in  a  situation  to  charge  them  all  with  these  breaches  of  of  Lbicbstsi1« 
trust,  personally  and  individually,  if  he  thought  proper. 
Is  it  the  law  of  this  Court,  or  is  it  not,  that  every  person 
who  participates  in  a  breach  of  trust  must  be  a  party  to 
a  suit  to  remedy  that  breach  of  trust  ?  A  general  order 
was  made  not  long  ago  which  rendered  it  unnecessary 
to  bring  all  the  parties  to  a  breach  of  trust  before  the 
Court  (a)  I  do  not  say  these  mayors  did  not  join  in 
the  breach  of  trust;  but,  supposing  them  to  have  joined 
therein,  I  conceive  that  if  this  General  Order  is  to  have 
any  operation  at  all,  it  renders  it  unnecessary  to  make 
all  persons  who  have  joined  in  the  breach  of  trust 
parties  to  a  suit  for  the  redress  of  that  breach  of  trust 
It  is  true  that  the  consequence  might  be  to  render  it 
necessary  to  file  some  other  information ;  but  the  ques- 
tion is,  whether  the  Attorney-General,  complaining  of 
the  breach  of  trust,  is  to  be  compelled  to  make  them 
parties  to  the  present  information ;  and  I  am  of  opinion 
that  the  order  relieves  him  from  that  obligation, 

I  think,  therefore,  that  both  the  corporation  and  Mr. 
Burbidge  are  liable  to  repair  this  breach  of  trust;  and 
that  it  was  not  necessary  for  the  Attorney-General  to 
bring  those  other  parties  before  the  Court ;  they  may 
be  liable,  and  may  be  personally  called  on,  in  another 
proceeding. 

The 

(a)  S3d  Order  of  Augu$i  IBAU  Kellaway  v.  Johmon^  5  Beavan, 
Ordhie$  Can,  174.  And  see  319.  AUanr. Houiden^  6 Beavau, 
Pmy  V.  Knott,  6  Beamm,  S95.      148. 

Na 
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1844^  The  next  question  is,  what  are  these  parties  answer* 

able  for?  Having  attended  to  the  evidence  in  this  case, 
it  certainly  does  not  appear  to  me  that,  at  present,  a 
charge  has  been  made  out  against  Mr.  Burbidge  to  any 
greater  extent  than  2886/.  \0s.  lO^/.,  and  I  shall  order 

ofLwcMTEB.  ^^^  ^  P"y  ^^**  5°™  ^"^®  ^"^  ^^*  TegBLTA  to  the 
rest,  I  think  I  may  make  a  declaration  that  the  corpor- 
ation is  answerable  to  these  charities  for  that  sum  and 
such  other  sums  as  may  be  found  due  from  Burbidge  to 
these  charities  on  the  taking  of  the  account  to  be 
directed ;  but  I  shall  not,  at  this  time,  considering  the 
form  of  this  information,  make  any  order  for  the  cor- 
poration to  pay  that  or  any  other  sum  into  Court :  that 
must  stand  over  to  a  future  occasion.  An  account  must 
be  taken  of  the  several  sums  of  money,  and  parts  of 
this  trust  property  which  have  been  received  by  Mr. 
Burbidge  in  the  manner  stated  in  these  pleadings;  an 
account  of  the  interest  which  he  has  paid  on  it ;  with 
liberty  to  the  Master  to  state  special  circumstances ;  I 
must  reserve  further  directions  and  costs. 

I  say,  again,  this  matter  might  be  much  better  ar- 
ranged if  payment  could  be  had  out  of  the  compensation 
fund  which  is  coming  to  Mr.  Burbidge.  It  is  certainly 
with  no  satisfaction  that  I  make  a  decree  of  this  sort; 
but,  unless  some  arrangement  can  be  made  between  the 
parties,  as  to  the  compensation,  I  have  no  other  duty 
than  to  declare  what  seem  to  me  to  be  the  rights  and 
obligations  of  the  parties,  and  the  decree  must  stand  in 
the  way  I  have  pronounced  it. 
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WOOD  V.  WOOD.  i?w.i5. 

Tl  Y  the  settlement  made  on  the  marriage  of  the  Plain*  Where  an 

•■-•  Uff  Anna  Wood  with  Nichol  Wood  deceased,  and  5^,  ui?^ 

dated  in  1855,  Nichol  Wood  granted  to  the  Plaintiff  a  equity  of  re. 

rent  charge  of  200/.,  issuing  out  of  certain  specified  unl^  tbm 

esUtes,  to  hold  the  same,  from  the  death  of  NicM  mf»^^c\wt 

intenUon  of 
Wood^  during  her  life,  for  her  jointure  and  in  bar  of  making  a  new 

dower  or  thirds,  and  payable  quarterly,  on  the  25th  oC  J^^"|f"u|^ 

March  &c,  with  powers  of  distress  and  entry,  and  he  ject  to  the  old 

covenanted  to  pay  the  rent  charge^  and  granted  a  term  Srasu^of  Oie  ^ 

of  100  years  for  securing  the  same  by  mortgage  or  sale,  original  settle- 
ment* 
^  Bjramar^ 

In  18S7,  by  indenture  made  between  Nichol  Wood  of  "'S®  ■®'^'•■ 
''  ment,  a  rent* 

the  first  part,  the  Plaintiff,  his  wife,  of  the  second  part,  charge  of 

the  trustees  of  the  marriage  settlement  of  the  third  part,  ^^^y]^ 

and  Prothero  (a  mortgagee)  of  the  fourth  part,  reciting  to  the  wife  for 

the  marriage  settlement,  and  that  Nidtol  Wood^  having  qiuirterly,with 

occasion  to  borrow  the  sum  of  2000/.,  had  requested  powcwof  djt. 

tress*  tfcf g    '3lO 
Trolhero  to  advance  him  the  same,  which  Prothero  enable  the 

had  agreed  to  do,  upon  having  the  several  heredita-  ^"^j^"**^ 

ments,  &c^  thereinbefore  mentioned,  demised  to  him,  wife  rdeased 

freed  from  the  annual  sum  of  200/.,  and  of  the  term  cbarge^tothe 

of  100  years  for  securing  the  payment  thereof;  and  mongagee. 

reciting  that  it  had  been  agreed  between  the  parties  redemption 

thereto,  that  in  order  to  effect  the  mortgage  security  for  was  reserved 

2000/.,  the  several  persons  parties  thereto  of  the  second  band,  who 

and  third  parts,  respectively,  should  join  therein,  and  ^^^^^^ 

that  Nichol  Wood  should  enter  into  a  covenant  with  the  lands  on  the 

several  persons  parties  thereto,  of  the  third  part,  to  l^tlemenu 

flrrant  The  husband, 
^  by  bis  will, 

gave  hif  real  and  personal  estate  to  his  brother,  on  oonditlon  that  he  would  allow  his 
wife  300^.  a  vear  for  life.  Held,  that  the  2poL  a  year  remained  a  valid  charge  on  the 
equity  of  redemption;  and,  secondly,  that  it  was  not  satisfied  by  the  500^  a  year. 

2^4 
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1B44«  grant  some  other  hereditaments  of  a  competent  or  equal 
value  with  the  said  messuages  thereinbefore  mendooed, 
for  a  term  of  100  years,  upon  the  like  trusts  tcc^  as 
were  mentioned  and  set  forth  in  the  marriage  settle- 
ment, it  was  witnessed  that  Nickel  Wood  and  the  PUiiH 
tiff  demised  the  principal  part  of  the  settled  property  to 
Prothero  by  way  of  mortgage  for  2000J1  discharged  and 
released  from  the  jointure,  subject  to  a  proviso  far  re* 
demption  by  Nickel  Woody  his  executors,  administrators 
and  assigns;  and  Nickel  Wood  covenanted  with  the  trustees 
to  demise  to  them  other  hereditaments  of  equal  valoe  far 
1 00  years  upon  the  trusts  &a,  of  the  marriage  settlement. 

Nickel  Wood^  by  his  will  dated  in  1888,  bequeathed 
as  follows :  ^  I  give  and  bequeath  to  my  deariy  beloved 
brother,  Edward  B.  Woody  all  my  property,  real  and  per- 
sonal, on  consideration  he  (iilfils  the  following  conditions. 
He  is  to  allow  my  dear  wife,  Anna  Woody  the  sum  of 
800/.  per  year,  as  long  as  she  lives,  and  the  little  cottage 
at  Pater  /  to  pay  all  my  just  debts,^'  &c.  <<  If  my  dearly 
beloved  brother  will  not  undertake  to  do  the  above 
mentioned  articles,  I  wish  all  my  property  to  be  sold  to 
accomplish  them.** 

Nickel  Wood  died  shortly  after,  and  Edward  R.  Wood 
disclaimed. 

This  bill  was  filed  by  the  widow  against  the  Defend- 
ant (who  was  both  heir  and  administrator,  and  had 
redeemed  the  mortgage)  for  the  purpose  of  recovering 
the  rent  charge  of  200/.  and  the  annuity  of  SOOA  a  year. 

Mr.  Kindersley  and  Mr.  Bemr  for  the  Plaintiff.  First» 
although  the  Plaintiff  joined  her  husband  in  the  mort- 
gage, and  allowed  the  equity  of  redemption  to  be  re- 
served to  him,  still  she  is,  in  equity,  entitled  to  all  her 

previous 
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previous  rights  upon  the  equity  of  redemption.    Acs-       1844» 
comhe  v.  Hare  (a),  Jackson  v.  Innes.  (b) 

Secondly.  The  gift  of  the  annuity  of  300/.  by  the 
will  is  neither  a  satisfaction  for  the  rent  charge  of  200/. 
a  year,  nor  a  performance  of  the  testator's  obligation  to 
secure  it.  Haynes  v.  Mico  {c\  Adams  v.  Laoender  {d)^ 
Devest  ▼.  Pontei  (^),  Hales  v.  DareU{g).  The  slightest 
circumstances  of  difference  will  prevent  the  Court  hold« 
ing  a  gift  to  be  a  satisfaction  or  a  performance.  Here, 
there  are  most  material  di£ferences  between  the  two  an- 
nual sums.  The  SOOil  a  year  is  a  rent  charge  secured  on 
real  estate,  with  powers  of  distress  and  entry,  and  with  a 
term  limited  to  secure  it  by  sale  or  mortgage,  and  it  is 
payable  quarterly,  on  the  usual  quarter  days.  On  the 
other  band,  the  300/.  a  year  is  a  mere  personal  annuity, 
having  none  of  these  remedies;  it  is  payable  yearly, 
and  on  a  different  day,  and  it  is  accompanied  with  the 
obligation  to  pay  the  testator's  debts.  By  directing  pay- 
ment of  his  debts,  the  testator  evidently  intended  to  be 
jast ;  by  the  gift  of  300/.  a  year  he  was  desirous  of 
being  generous. 

Thirdly,  the  covenant  of  the  testator,  contained  in 
the  mortgage  deed,  formed  a  lien  on  the  real  estate, 
which  he  was  then  entitled  to.  WeUesky  v.  Wellesley  (h)^ 
FremouU  v.  Dedire.  {i) 

Mr.  Turner  and  Mr.  J.  Wilson^  contra.  The  widow 
having  released  her  right  to  her  rent  charge  in  a  portion 
of  the  settled  estate,  the  rent-charge  has,  by  operation 
of  law,  become  wholly  extinguished,  {k) 

The 

(a)  6  Dow^  1.  (A)  4  MyL  4>  Cr.  561. 

{b)  1  JSU.  (O.  S.)  104.  (t)  1  P.  W.  498. 

(e)  1  B.  C.  C.  1S9.  Ik)  3  CruiteDig.(4thed.)50U 

{d)  M'Ciei.  4>  r.  41.  1  Ifut.  148  a.,  18  Fin.  Mr.  504. 

(tf)  1  Crir.  188.  Builer  ▼•  Monning*,  Noy^S* 

ig)  3  Beavan^  S24. 
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1844.  mentf  not  in  order  to  deprive  ber  of  any  right,  bnt  fer 
the  mere  purpose  of  enabling  the  husband  to  give  s 
satisfactory  security  for  die  money  he  was  desirous  of 
borrowing.  I  think,  therefore^  that  the  Plaintiff  has  the 
same  rights  against  the  equity  of  redemption,  which  she 
would  have  had  on  the  unincumbered  estate  if  this  deed 
had  not  been  executed. 

Having  this  equitable  right,  then  arises  the  question 
whether  it  is  satisfied.  I  am  of  opinion  that  there  is  no 
rule  of  this  Court  by  which  I  can  say  that  the  gift  by 
the  will  is  to  be  considered  a  satbfiiction. 

It  must  be  declared  that  the  Plaintiff  is  entitled  upon 
this  estate,  which  is  now  released  from  the  mortgage,  to 
the  rent  charge  of  200/.,  and  also  to  payment  of  the 
annuity  of  SOO^i,  if  the  state  of  the  testator's  assets  will 
permit. 


jiL^%.  COLYER  V.  CLAY. 

A  fund  was  HpHE  testator  John  Willson,  by  his  will  dated  in  180d, 
for  one  for  life,  8^^^  ^^  trustees  the  sum  of  2000/.,  to  be  invested 

with  re*  {^  the  funds  and  held  in  trust  for  his  wife  for  life,  and 

between  J?.  after  her  decease,  on  trust  to  pay  the  said  sum  and  divi* 
i7  iivfn^'^^S'  ^^"^^  ""^  ^'^  nephew  John  W.  Warren  and  his  nephew 
benefit  of  8ur«  John  Willson^  equally,  share  and  share  alike,  in  case 
betweenthem.  **^^y  should  be  then  alive;  but  if  either  of  his  said 
J?,  sold  his       nephews  should  be  then  dead,  then  upon  trust  to  pay 

interest.  At  the  whole  of  the  said  sum  unto  the  survivor  of  them, 
the  time  of  |l|g 

the  sale,  C.  was 

dead,  but  the  fact  was  neither  known  to  the  vendor  nor  to  the  purchaser.  Held, 
that  the  sale  could  not  stand. 

Extent  of  lien  on  a  fund,  where  the  grantor  of  an  annuity  agreed  to  sell  to  the 
grantee  the  fund  oir  which  the  annuity  was  secured,  and  to  repurchase  the  annuity, 
but,  in  consequence  of  a  mutual  mistake,  the  contract  for  the  sale  of  the  fund  could 
not  be  specifically  performed. 
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his  said  nephews  John  JV»  Wdiren  and  John  WiUson  to 
and  for  his  own  use  and  benefit. 

The  testator  died  soon  aflteri  and  the  2000/.  was 
invested  according  to  the  trusts. 

In  June  1818,  John  Wittson  granted  to  the  Plaintiff 
Cobfer  an  annuity  of  IIS/.  payable  during  his  lifey  and 
he  assigned  all  his  reversionary  or  expectant  interest 
in  the  20002.  upon  certain  trusts,  for  better  securing  the 
SBintti^.  The  deed  contained  a  power  of  repurchasing 
the  annuity,  upon  payment  of  756/.  and  the  arrears. 

John  WiUson  fell  into  bad  circumstances ;  the  annuity 
being  unpaid,  a  negotiation  took  place  for  the  cesser  of 
the  annuity,  and  for  the  purchase  by  the  Plaintifi^  of 
John  Wilboris  interest  in  the  2000/.,  at  a  price  to  be 
fixed  by  an  actuary.  A  case  was  accordingly,  with  the 
concurrence  of  both  parties,  laid  before  an  actuary  for  his 
opinion.    The  case  and  the  opinion  were  as  follows :  — 

Case.  A^^  who  b  sixty-three  years,  of  age,  has  a  life 
interest  in  2000/.,  which  sum,  at  her  death,  is  to  be 
equally  divided  between  the  testator's  nephews,  JB.,  who 
is  forty-four,  and  C,  who  is  twenty-four  years  of  age, 
with  benefit  of  survivorship.  Qtuere.  What  is  the 
present  worth  of  J5.'s  interest,  and  what  the  value  of 
CJs?  Considering  the  legacy  duty  of  2/.  lOs.  per  cent 
to  be  deducted  before  they  can  receive  their  shares  on 
the  death  of  A. 

Opinion.  The  present  value  of  iB.'s  interest  in  the 
above  reversions,  after  deducting  the  legacy  duty  is 
£00/.  Ss*  And  the  present  value  of  C's  interest,  after 
making  the  same  deduction,  is  6S9L  lOf. 

mil.  Morgan. 
27th  Oc^.  1819.  Equitable  Assurance  Office. 

The 
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1849.  The  following  contract  was  entered  into  between  the 

parties :  — 

^  I  do  hereby  agree  to  sell  to  Mr.  WiUiam  H.  Cofyer^ 
all  my  present  and  future  interest  and  tide  in  and  to  the 
sum  of  2000/.,  to  which  I  am  now,  or  may  hereafter  be 
entitled,  under  the  will  of  my  late  uncle  John  WTilUanj 
at  or  for  the  price  of  490il;  such  sum  to  be  deducted 
from.the  sum  of  1416/.  8s.,  due  from  me  to  him,  and  I 
also  engage  to  secure  to  him  the  balance  of  926i.  Ss^ 
with  simple  interest,  by  my  accq)tance  to  his  draft,  and 
to  execute  to  him  a  bond  for  that  amount,  whenerer 
caHed  on  so  to  do. 
^*  January  12th,  1820.  "JMn  mason." 

At  the  same  time  the  following  account  was  stated 
between  the  parties :  — 

"  Balance  of  former  account  due  to  Mr*  j€     s. 

Cb/^^  the  28th  &p/mAer,  1815.  -        -  241  16 

To  four  years'  annuity  to  29th  September^ 

1819.  «  •  -  -  -  452    0 


69S  16 
Cr.   Property  tax  on  half-year  to  Aprils 

181€.  -  -  -  -  -        5  IS 


•  *  688  « 

Add  advance  (a)  ...    700  0 

Add  one  quarter's  annuity  to  28th  Decern^ 

her  ^  -  -  -  .  -28  5 


£u\e   8 


I  acknowledge  this  account  to  be  correct,  E.  E. 
January  12th,  1820* 

John  mUson:' 

By  an  indenture  dated  the  1st  of  February  1820,  re* 
citing  that  Willson  was  indebted  to  the  Plaintiff  in  the 

sum 
(a)  This  meant  the  repurchase  money  for  the  annuity* 
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sum  of  1416/.  Ss.f  and  that  he  had  agreed  to  sell  him  184S. 
all  his  interest  under  the  will,  in  satisfaction  of 
490/.  10^.  part  of  the  1416/.  85.,  it  was  witnessed  that  in 
consideration  of  the  490/.  IO5.,  Wilkon  assigned  to  the 
Plaintiff,  all  that  sum  of  2000/.  bequeathed  by  the  will. 
Notice  of  the  deed  was  given  to  the  trustee. 

It  turned  out,  that  at  the  date  of  this  deed  John  W. 
Warren  was  dead,  he  having  died  in  January  1819; 
bnt  the  fact  was  unknown  both  to  Colyet  and  to  Willson. 

In  1836  the  testator's  widow  died,  and  this  bill  was 
filed  in  1839,  by  Colyer^  praying  for  a  transfer  of  the 
whole  fund ;  the  Plaintiff  offering,  in  case  it  s)iou1d  appear 
that  John  fV.  Warren  was  dead  prior  to  the  purchase,  to 
deduct,  from  what  was  due,  such  further  sum  as  the 
Court  might  deem  right  But  if  the  Plaintiff  should 
not  be  entitled  to  the  benefit  of  his  purchase,  then  that 
he  might  be  declared  entitled  to  a  lien  on  the  trust  fund 
for  the  arrears  of  the  annuity  and  repurchase  money, 
together  with  interest,  or  that  the  annuity  might  be 
declared  to  be  subsisting,  and  to  be,  together  with  the 
arrears,  a  charge  on  the  trust  funds. 

It  appeared,  in  the  course  of  the  proceedings,  that  in 
the  year  1817  John  Willson  haa  executed  a  settlement 
of  his  reversionary  interest  in  favour  of  his  wife  and 
children,  but  notice  had  not  been  given  to  the  trustees. 

Mr.  Pemberton  Leigh  and  Mr.  Chandless  for  the 
Plaintiff.  The  parties  proceeded  on  a  common  error ; 
neither  of  them  was  aware  of  the  death  of  Warren;  and 
in  the  case  stated  for  the  opinion  of  the  actuary,  the  in- 
terest of  Wilkon  seems,  in  several  respects,  to  have  been 
incorrectly  stated  prejudicially  to  the  Plaintiff.  The 
Plaintiff,  though  he  insbts  on  his  purchase,  does  not 

seek 
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1843.  seek  to  have  the  advantage  which  he  did  not  contract 
for,  but  he  is  willing  to  pay  an  increased  price  propor- 
tionate to  the  improvement  of  the  interest  by  the  death 
of  Warren. 

The  Plaintiff  consented  to  give  up  his  annuity  on  the 
faith  of  the  purchase;  if  the  purchase  is  set  aside,  the 
parties  must  be  remitted  to  their  original  position,  and 
the  Plaintiff  will  be  entitled  to  the  benefit  of  his  annuity, 
and  to  a  lien  on  the  fund  for  the  arrears  down  to  the 
present  time. 

As  to  the  marriage  settlement,  it  was  never  commu- 
nicated to  the  trustees.  It  was  unknown  until  the 
filing  of  this  bill,  and  it  is  therefore  void  as^against  the 
Plaintiff,  who  gave  notice  of  his  deeds.  To  perfect  an 
assignment  of  a  trust  fund,  notice  must  be  given  to  the 
trustees.  Dearie  v.  HaU  (a),  Lofoeridge  v.  Cooper  (b\ 
Foster  v.  Blackstone.  (c) 

Mr.  Campbell  for  fFillson,  and  Mr.  Kindersley  and 
Mr.  Moore  for  his  wife  and  children,  contri*  This 
contract  was  entered  into  by  WiUsonj  under  an  entire 
misapprehension  of  his  interest.  In  consequence  of 
the  death  of  Warren,  he  was  entitled  in  reversion,  not 
to  a  moiety,  but  to  the  whole,  and  the  legacy  was  stated 
to  be  2000/.  money  instead  of  stock,  which  was  then  more 
valuable.  This  contract,  therefore,  having  been  entered 
into  under  a  mistake,  cannot  be  enforced  as  it  stands, 
and  the  Court  has  no  jurisdiction  to  enforce  it  as  asked, 
namely,  with  such  a  variation,  in  its  terms,  as  will 
entirely  alter  the  nature  of  the  contract 

The  arrangement  between  the  paities  consisted  of 
mdependent  matters :  -—  a  repurchase  of  the  annuity, 

the 
(«)  5  Run.  1.  (c)  1  My.  i  r.S97.«  and  8  d 

(5)  Ibid.  *  F.  456. 
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the  settlement  of  accounts,  and  the  purchase  of  the        1843. 
reTersionary  interest.     IF  the  latter  be  set  aside,  the 
former  will  still  remain,  and  the  PlaintifFi  as  we  admit, 
will  be  entitled  to  a  lien,  but  to  the'  extent  only  of  the 
^901.  lOs.  purchase  money  and  interest 

The  principle  of  Dearie  v.  Halt  does  not  apply  to 
sudi  a  case  as  this,  where  no  new  consideration  was 
given. 

Mr.  Roli  and  Mr.  Elderton^  for  other  parties. 

Mr.  Oumdlesst  in  reply.  If  the  transaction  is  to  be 
set  aside  at  all  it  must  be  set  aside  in  toto.  Where  a 
lease  is  surrendered  for  the  purpose  of  granting  a  new 
one^  if  the  latter  is  invalid,  the  Court  will  set  up  the 
former. 


The  Master  of  the  Rolls.  iWwr  i  s. 

The  Plaintiff  having  consented  to  give  to  the  De- 
fendants the  same  advantage,  as  if  they  had  adopted  a 
course  of  their  own  to  set  the  contract  aside,  the  ques- 
tion is,  whether,  having  regard  to  the  circumstances 
mider  which  it  was  executed,  this  Court  can,  in  any 
way,  enforce  it  I  am  of  opinion  that  it  cannot  be  en- 
forced as  it  stands :  to  do  so  would  be  manifestly  unjust, 
because  both  the  parties  entered  into  the  arrangement 
under  a  common  mistake,  which  is  now  admitted.  As 
the  deed  of  1820  cannot  stand,  and  as  this  bill  is  filed 
for  the  purpose,  amongst  other  things,  of  having  it 
declared  that  the  Plaintiff  has  a  lien,  to  some  extent, 
upon  the  funds  assigned  by  that  deed,  it  becomes 
necessary  to  determine  to  what  extent,  in  equity,  the 
Vol.  VII.  0  Plaintiff 
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184S.       Plaintiff  is  entitled  to  a  lien,  and  how  far  the  Pldntiff 
ought  to  be  indemnified  out  of  the  fond. 

I  think  it  has  been  admitted,  on  all  hands,  that  the 
Plaintiff  is  not  to  be  dismissed  out  of  this  Court  with* 
out  having  some  relief  and  various  propositions  have 
been  stated  to  me,  as  to  the  extent  of  the  relief  to  which 
he  is  entided.  It  is  said,  that  the  reversionaiy  interest 
which  he  intended  to  purchase,  was  valued  at  the  sum 
of  490/. ;  that  he  struck  this  sum  off  the  amount  of  his 
debt,  and  that  this,  diere&re,  is  the  sum  for  ¥^ch  he 
ought  to  have  a  lien ;  that  he  ought  to  have  a  lien  upon 
the  fond  for  repayment  to  him  of  this  4f9QL  together 
with  interest. 

Next,  it  is  said,  that  if  I  should  be  of  opinion  that 
the  Plaintiff  is  entitled  to  any  thing  more  than  that 
sum,  he  cannot  be  entitled  to  more  than  the  sum  which 
he  agreed  to  give  for  the  annuity,  which  was  700/L,  and 
that  this  is  the  utmost  extent  of  equity  to  which  :the 
Plaintiff  can  be  entided  as  against  this  fund. 

Upon  the  other  hand,  the  Plaintiff  says,  I  am  entitled 
to  much  more  than  that,  I  ought  to  be  restored  to  the 
annuity  to  which  I  was  originally  entided,  and  to  have 
a  lien  upon  this  fund  for  the  whole  amount  of  all  the 
arrears  'of  that  annuity,  as  an  annuity  now  continuing 
and  subsisting.  I  cannot  say  that  I  can  agree  with  any 
one  of  these  propositions.  I  think  the  Plaintiff  is  en- 
titled to  a  lien  for  as  much  as  he  had  a  lien  for  at  the 
time  when  this  transaction  took  place.  What  was  that? 
It  is  clear  there  was  an  arrear  of  the  annuity  to  the 
amount  of  452/.,  and  I  think  there  was  further  in  arrear 
the  sums  of  282.  Ss.  and  1 1 S/.,  and  besides  this,  there  was 
the  sum  of  490/.  which  was  agreed  to  be  taken  for  the 
purchase  money  of  this  reversionary  interest  My  opi- 
nion 
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mm  iS|  that  he  is  entitled  to  a  liea  for  these  sums:  1848. 
for  the  first  three,  because  they  were  due  to  him,  and 
constituted  a  lien  on  the  trust  fund  at  the  time ;  and  he 
is  entitled  to  the  fourth  sum  of  490/.,  because  that  was 
the  consideration,  which,  by  way  of  diminishing  the 
debt  due  to  him,  he  agreed  to  give  for  that  which  he 
supposed  he  had  purchased  at  the  time.  He  is  entitled 
also  to  interest  on  these  sums,  and  to  the  costs  of  suit 
The  Defendants  will  have  their  costs,  and  the  residue 
must  be  transferred  to  the  trustees  of  the  setdement(a) 

(a)  Reg.  Lib.  1842  A.  S054. 


•   Earl  NELSON  v.  Lord  BRmPORT.  (a)  Dee.  5.  is. 

TN  this  cause,  certain  inquiries  as  to  the  law  of  Sicify  Whether, 

•*•  and  other  matters  having,  by  the  decree,  been  di-  p^^tfonTo 

rected  to  be  made  by  the  Master,  it  became  necessary  the  Master 

to  have  a  commission  to  examine  witnesses  in  Sicily.        t^cate  ofUie 

Decessity  of  a 

The  Defendants  having,  according  to  the  custom  of  ^^  examine 

the  Master's  (Sir  G.  Wilson's)  office,  produced  their  witnesses  it 
.  1  .         1       •» »  1  1       i«  "  necessary 

interrogatories  to  him,  the  .Master,  on  the  16th  of  to  produce 

March  before  him  the 
mterroga- 
(a)  S.  C.  6  Bew.  295.  tories  upon 

which  it  it 
iDtflDded  to  examine  the  witnetsei,  ^were.    The  practice  in  the  Masters'  offices  in 
this  respect  differs. 

The  Flaintifis  and  Defendants  applied  to  the  Master  for  a  certificate  for  a  commii* 
flon  to  examine  witnesses  abroad^  and  they  produced  to  him  the  proposed  interroga- 
tories. He  certified,  in  both  cases^  that  a  commission  was  necessary  to  examine  wit^ 
nesses  ^  under  the  mid  uUerrogaiorietf*  and  orders  were  made  '*  accordingly.*'  The 
parties  afterwards^  by  consent,  obtained  an  order  for  a  single  commission,  directed 
to  a  sole  commissioner.  The  Plaintiffs  examined  on  fresh  interrogatories.  Held, 
that  under  the  first  orders  the  proceeding  of  the  Plaintiffs  was  irregular;  and, 
secondly,  that  it  was  equally  so  under  the  consent  order.  The  Court,  however, 
refused  to  suppress  the  depositions,  but  made  the  Plaintiffs  pay  the  costs  of  the 
application,  and  gave  leave  to  the  Defendanto  to  apply  to  be  put  on  a  footing  of 
equality  with  the  Plaintiffs. 

O  2 
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184S. 


Barl  Nelson 

V. 

Lord 
Bridport. 


March  184S,  granted  his  certificate,  that  a  commissioa 
was  necessary  to  examine  witnesses  *^  under  tie  said 
interrogatories!*  and  by  an  order  of  the  same  date,  re* 
citing  that  the  Defendants  ^  had  accordingly  exhibited 
interrogatories  "  for  the  examination  in  support  of  thttr 
state  of  facts  and  charges,  and  that  the  Master  had 
certified  that  a  commission  was  necessary  to  examine 
witnesses  in  Sicibf^  under  the  said  interrogatories^  a 
commission  was  ordered  accordingly,  for  the  examina- 
tion of  witnesses  on  the  part  of  the  Defendants. 


An  order  was  made  on  the  8th  of  June  184S,  whidi 
recited  that  it  appeared  by  the  Master's  certificate  of 
the  Sd  of  June,  that  the  Plaintiffs  had  exhibited  inter- 
rogatories for  the  examination  of  witnesses,  and  that  it 
was  necessary  to  examine  witnesses  in  Sicily  ^*  under  the 
said  interrogatories^*  and  that  it  was  prayed  that  the 
Plaintiffs  might  take  out  a  commission,  &c.,  <*  which 
upon  hearing  the  said  Master's  certificate  read  was 
ordered  accordingly." 

The  parties  afterwards  arranged  that  one  commission 
only  should  issue,, and  that  one  of  the  Examiners  of  the 
Court  should  be  appointed  sole  commissioner,  and  by 
consent,  an  order  was  made  on  the  lith  of  Jufyy  where- 
by, after  reciting  the  two  orders  of  the  16th  o£  March 
and  the  8th  df  June,  one  commission  only  issued, 
directed  to  Mr.  Plumer^  the  Examiner  of  the  Court. 
This  order,  however,  did  not,  in  any  way,  direct  that  the 
examination  should  be  *'  under  the  said  interrogatories.** 


In  the  month  of  September  1843  the  commission  was 
executed  in  Sicily;  the  Defendants  examined  their  wit- 
nesses upon  those  interrogatories  alone  which  had  been 
exhibited  before  the  Master,  but  the  Plaintiffs  examined 
on  interrogatories  afterwards  prepared  in  Sialy. 

A  motion 
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A  motion  was  now  made,  on  the  part  of  the  Defend- 
ants, for  the  publication  of  their  evidence,  and  for  the 
sappression  of  the  Plaintiffs'  evidence,  on  the  ground 
of  the  alleged  irregularity  in  examining  upon  the  new 
interrogatories. 

In  opposition  to  the  motion,  it  was  deposed,  that  the 
interrogatories  exhibited  before  the  Master  were  not 
lodged  in  his  office  like  other  proceedings,  nor  was  any 
warrant  taken  out  on  leaving,  and  that  it  was  not  the 
practice  in  the  offices  of  nine  of  the  other  Masters  to 
require  the  interrogatories  to  be  produced,  on  applying 
for  a  certificate  for  a  commission. 


1848. 


Earl  Nelson 

Lord 
Bridport. 


Mr.  Pemberton  Leigh  and  Mr.  George  Turner^  in  sup- 
port of  the  motion. 

The  Master  has  only  certified  to  the  necessity  of  ex- 
amining witnesses  under  the  interrogatories  produced  to 
him.  The  order  of  the  Court  for  a  commission  is 
in  conformity  with  that  certificate,  and  limits  the  exa- 
mination to  those  interrogatories.  The  Plaintiffs  ex« 
hibited  new  interrogatories,  a  proceeding  which  was 
perfectly  irregular,  and  this  being  a  matter  in  which  the 
Court  acts  with  the  greatest  strictness.  Lord  Mosiyn  v. 
Spencer  (a),  the  depositions,  thus  irregularly  taken,  ought 
to  be  suppressed.  The  iPIaintiffs  have  had  this  advan- 
tage over  the  Defendants: — their  solicitors  have  commu- 
nicated with  the  witnesses  before  preparing  the  inter- 
rogatories, while  the  Defendants,  in  obedience  with  the 
order,  have  limited  their  examination  to  the  matters  con- 
tained in  the  interrogatories  produced  before  the  Master. 

Considering  the  delay  and  expense  of  a  foreign  com- 
mission,  it  is  perfectly   reasonable  that  the   Master, 

before 
(a)  6  Beavan^  135. 

o  s 
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1845. 


Earl  Nelson 

V, 

Lord 
Bridpobv, 


before  he  certifies,  should  see  that  the  matters  as  to 
which  it  is  proposed  to  examine  the  witnesses  abroad 
are  such,  as  render  it  absolutely  necessary  for  the  pnr^ 
poses  of  justice  .to  grant  a  commission ;  for  that  purpose 
he  must  see  the  interrogatories. 

Mr.  Tinney  and  Mr.  Gardiner^  for  the  Plaintiffi. 

The  course  of  proceeding  in  Sir  G.  WilsorCs  oflBce  is 
not  warranted  by  the  practice  of  the  Court  (a)  The 
practice  in  the  offices  of  all  the  other  Masters  is  dif- 
ferent In  nine  of  them  it  is  not  considered  necessary 
to  produce  the  interrogatories,  and  in  the.  tenth 
(Master  Senior's)  the  Master  himself  setdes  the  inter- 
rogatories. 


The  production  is  useless,  as  the  interrogatories, 
when  exhibited,  are  in  no  way  identified,  nor  is  it  pre- 
tended that  the  Master  examines  or  settles  them,  as 
in  the  case  of  the  examination  of  a  party  (i),  or  of  a 
witness  previously  examined,  {c)  Anciently  the  inter- 
rogatories were  annexed  to  the  commission  (<f),  and  all 
commissions  for  the  examination  of  witnesses  were 
directed  to  be  super  inter  inclusis{e)^  and  not  minis^ 
trand{g)j  but  now  the  practice  is,  for  the  commissioners 
to  examine  on  the  interrogatories  exhibited  on  opening 
the  commission*  (h) 

Secondly,  if  the  practice  of  the  Master's  office  be  re- 
gular, and  the  Plaintiffs  be  bound  by  the  order  of  the 

8th 
Cur. 


(o)  See  Anon.  Seton  on  De^ 
creety  19.,  and  8  Smiih^i  Pr.  165. 
(3d  edit.) 

(i)  See  PurceU  y.  M'Namara, 
17  Fet.454. 

(c)  See  Vaughan  ▼•  Lioyd^ 
I  Cog,  515. 


(d)  Forum  Rom.   1S6., 
Can.  343. 

(e)  Beamet*  Ord.  SO. 

(g)  S  Collectanea  Jundica,202. 
(A)  4  Beaoan,  85,  84. 
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8th  of  June^  still  that  was  superseded  by  the  consent 
order  of  the  14th  of  Juh/y  which  in  no  way  limited  the 
ezamination. 

Thirdly,  the  Defendants*  solidtors  appear  to  have 
been  aware  Qi  the  proceeding;  thqr  have  therefore^  by 
their  acquiescence^  waived  the  objection. 

Even  if  the  Plaintifi  have  been  in  error,  the  Court 
will  not  deprive  them  of  their  evidence  by  suppressbg 
the  depositions,  but  will  make  such  order  as  justice  to 
the  Defimdants  requures.  WUlan  v.  Willan{a)  was 
also  cited. 
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1848. 


Esrl  Nblsoh 

Lord 
Bauopoav. 


The  Master  of  the  Rolls. 

It  is  not  necessary  to  decide  whether  there  ought  to 
be  an  uniform  rule  in  the  offices  of  all  the  Masters,  or 
whether  the  peculiar  practice  in  the  offices  of  Sir  Giffin 
Wilson  and  of  Master  Senior  ought  to  be  extended  to 
the  other  offices,  or  the  practice  in  the  remaining 
offices  adopted  by  the  former.  It  does  not  appear  to 
me  to  be  necessary  to  decide  whether  the  practice  in 
Sir  G.  Wilson^s  office  is  right  or  wrong,  the  question 
being,  whether  the  order  of  the  Court  has  been  duly 
obeyed  by  the  Plaintiffs,  and  if  not,  what  is  to  be  the 
consequence  of  the  disobedience. 

The  Master  was  directed  to  make  certain  inquiries^ 
and  on  consideration  of  the  matter,  he  was  of  opinion, 
upon  the  application  of  both  parties,  that  it  was  neces- 
sary that  witnesses  should  be  examined  in  Sicih/y  and  he 
accordingly  gave  both  to  the  Plaintiffs  and  to  the  De- 
fendants certificates,  that  a  commission  was  necessary  to 
examine  witnesses  abroad  under  the  interrogatories  jpro^ 

duced 

(•)  19  Fm.  59a 


soo 
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1848. 


Earl  Nblson 
Lord 

BlUDPORT. 


duced  to  him.  The  certificates  extended  no  further 
than  to  these  interrogatories,  and  the  two  orders  of  the 
Court  granting  commissions  were  in  conformity  with 
the  certificates,  and  extended  no  further.  It  after- 
wards occurred,  that  it  would  be  for  the  benefit  of  both 
parties  that  an  extraordinary  Examiner  should  be 
appointed,  and  both  parties  agreed  that  one  of  the 
Examiners  of  the  Court  should  be  appointed  sole  com- 
missioner; accordingly,  by  consent,  an  order  waa  made 
appointing  him.  It  is  alleged  that  this  order,  made  by 
consent,  wholly  superseded  the  others,  and  entirely 
altered  the  terms  on  which  the  examination  was  to  pro- 
ceed. I  cannot  concur  in  that  interpretation  of  the 
order.  If  the  parties  had  thought  it  necessary,  nothing 
would  have  been  more  easy  than  to  have  procured  an 
extension  of  the  order,  because  my  impression  is,  that 
the  matter  need  only  to  have  been  mentioned  to  the 
Court,  in  the  presence  of  all  parties,  and  an  examin- 
ation on  interrogatories  to  be  produced  to  the  Examiner 
by  both  parties  at  the  opening  of  the  commission  would 
have  been  ordered ;  but  I  am  clearly  of  opinion  that  the 
order  actually  made,  was  founded  on  the  certificates, 
and  upon  the  interrogatories  certified  to  have  been  pro- 
duced to  the  Master. 


What  is  said  in  defence  of  the  course  pursued  by 
the  PlaintiiTs  is  reduced  to  three  heads,  first,  that  the 
order  of  July  varied  the  previous  orders  and  certificates. 
I  am  not  of  that  opinion.  Secondly,  that  the  practice 
in  the  office  of  Sir  G.  Wilson  is  unreasonable  and  ought 
not  to  be  sanctioned  by  the  Court  Whether  it  is  rea- 
sonable or  not,  is  a  matter  to  be  considered  on  another 
and  proper  occasion.  Certainly  there  is  great  incon- 
venience in  having  the  practice  of  one  of  the  Masters^ 
offices  varying  from  the  rest,  for  it  has  a  great  tendency 
to  mislead  the  practitioners.  The  question  is,  whether 
a  party  who  has  obtained  such  an  order  as  the  present, 

when 
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when  he  might  have  obtained  one  more  extended  by  a 
proper  application  to  the  Court,  is  to  l}e  held  freed  from 
the  terms  of  it,  while  the  other  party  has  had  the  disad- 
vantage of  acting  under  the  impression  that  he  was 
boand  by  it. 

Thirdly,  it  is  said  that  the  Defendants'  solicitors  had 
notice  of  the  proceedings,  but,  under  the  circumstances, 
I  do  not  think  that  I  can  allow  that  objection  to  prevail. 

If  I  allow  the  Plaintiffs'  depositions  to  be  suppressed, 
and  the  depositicms  of  the  Defendants  to  be  published, 
the  consequence  will  be,  that  the  PIaintifl&  will  be  de* 
prived  of  their  evidence,  a  result  which  one  cannot  con- 
template  without  r^et  The  Courtis  naturally  anxious 
to  have  before  it,  all  the  evidence  necessary  to  enable  it 
to  come  to  a  satisfactory  conclusion  on  the  very  difficult 
question  of  Sicilian  law  involved  in  this  case.  To  decide 
such  a  question  on  evidence  confessedly  imperfect  would 
be  most  unsatisfactory.  I  cannot  make  the  order  which 
18  asked.  The  Defendants'  solicitors  have  not  stated 
whether  they  would  have  produced  fresh  interrogatories, 
if  they  had  been  aware  that  they  could  have  done  so. 
I  will  therefore  give  them  an  opportunity  of  staling, 
whether  they  wish  to  have  any  further  examination  of 
witnesses,  and  then  I  will  determine  who  is  to  pay  the 
costs  of  these  proceedings. 


The  Defendants'  solicitors  stated,  that  though  they 
would  most  probably,  like  the  Plaintiffs,  have  had  a  per- 
sonal communication  with  the  witnesses,  previous  to  the 
preparation  of  the  interrogatories,  if  they  had  been 
aware  they  might  have  done  so,  still,  being  ignorant  of 
the  evidence  ahready  taken,  they  were  uncertain  whether 

further 


Dee.  IS. 


soe 
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1845. 


£«ri  Nblson 

Lord 
Bridpoet. 


further  evidence  could  usefully  be  adduced  on  the  be- 
half of  the  Defisndants. 

7^e  Masteil  ^the  Rolls. 

It  is  impossible  to  tell  what  injury  has  been  done  to 
the  Defendants  by  this  course  of  proceeding  on  the  part 
of  the  Plaintiffs.  The  Plaintifi,  I  think,  ought  to  hare 
pursued  an  opposite  course^  and  if  they  had  wished  to 
exhibit  fresh  interrogatories,  they  should  have  made 
an  application  to  the  Court  for  that  purpose^  and  have 
given  nodce  to  the  other  side. 

I  cannot  make  up  my  mmd  to  suppress  diese  depo- 
flitions,  but  I  must  direct  the  costs  of  the  application  to 
be  paid  by  the  Plaintiflb,  who  have  occasioned  the  nece^ 
sily  of  making  it  This  order  must  be  without  preju- 
dice to  any  application  which  the  Defiendants  may  think 
fit  to  make  to  the  Court  ailer  the  publication  of  the 
depositions. 


Nav.n. 


KILNER  o.  LEECIL 


Theulumate  TIT  a  marriage  settlement,  dated  m  1806,  a  sum  of 
limitation  in  a    Ml     ^^^^,  ,    ,        .  •»*       ^„  11. 

marriage  set-  SOOOL  belongmg  to  Mr.  Allen  was  settled,  m  trust 

tjcment  of  a     for  Mr.  Allen  for  life,  with  remainder  to  his  intended 

fund  belong-        -r    r      i-r 

ingtothehuB-  Wife  for  life,  with  remainder  as  Mr.  Allen  should  ap- 

•^orth^next  P®"^^**^"^  ^  default,  "in  trust  for  the  next  of  kin  or 
of  kin  or  per-  personal  representatives  of  John  AUen^  in  a  due  course 
tentotWesof     ^^  administration,  according  to  the  statute  of  Distribu- 

thc  husband,  tions.** 

in  a  due  course 

of  administraaon,  according  to  the  sUtuteof  Distribntions."  Thehusband  left  his  wife 
surTivmg,  and  A,  B,,  his  next  of  kin,  was  a  feme  covert.  In  another  suit,  the  fund 
had  been  treated  as  part  of  the  residuary  estate  of  the  husband,  and  had  been  ordered 
to  be  paid  over  to  two  charities,  who  were  residuary  legatees.  A  bill  being  filed  by 
the  representatives  of  A.  B,,  the  next  of  kin,*  claiming  the  fund : — Held,  that  the  next 
of  kin  of  the  wife  of  the  settlor  and  the  charities  were  necessary  parties,  but  that  the 
representaUves  of  the  decease^  husband  of  A.  B^  who  had  administered  to  his  wife, 
were  not  necessary  parties  to  the  suit. 
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tions."  The  settlement  contamed  similar  provisions  and 
trnstsi  in  the  same  eyent,  as  to  the  funds  of  the  in- 
tended wifis,  giving  her,  in  such  case,  a  similar  power 
of  appointment,  and  in  default  her  property  was  limited 
in  trust  for  her  next  of  kin  or  personal  representatives 
in  a  due  course  of  administration  according  to  the  sta- 
tnte  of  Distributions. 

The  power  did  not  appear  to  have  been  ever  exe- 
cuted by  Mr.  Mien. 

Mr.  Atten  by  his  will  gave  his  residuary  estate,  upon 
trust  for  two  charities,  the  Refitgie  for  the  Destitute  and 
the  Asylum  for  the  Blind. 

The  testator  died  in  1825,  leaving  hb  wife  surviving. 
At  his  death,  Jane^  the  wife  oi  Joseph  KUner^  was  his 
sole  next  of  kin.  Jane  KUner  died  in  1828,*  and  her 
Imsband,  having  taken  out  letters  of  administration  to  her 
estate^  afterwards  died,  and  thereupon,  the  Plaintiff,  the 
son  of  Jane  Kilner^  took  out  administration  to  his  mother. 

In  )882,  after  the  testator's  wife's  death,  an  inform- 
ation of  the  Attomey^General  v.  Clark  was  instituted, 
at  the  relation  of  the  treasurers  of  the  charities,  for 
the  administration  of  the  estate  of  the  testator.  In  that 
soit,  the  accounts  had  been  taken,  and  the  funds  ap- 
portioned, and  the  50002.,  being  treated  as  par^  of  the 
residuary  estate  of  the  testator,  had  been  ordered  to  be 
transferred  to  the  charities. 

This  bill  was  filed  by  the  personal  representative  of 
the  sole  next  of  kin  of  the  testator,  against  the  sur- 
viving trustee  of  the  settlement,  and  the  executors  of 
the  will  of  Mr.  AUen^  alleging  that  be  had  been  hitherto 
ignorant  of  the  purport  of  the  settlement,  and  praying 
that  he  might  be  declared  entitled  to  the  5000/. 

Mr. 
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184S,  Mr.  Pemberton  Leigh  and  Mr.  Miller,  for  the  De- 

fendants, objected,  that  the  bill  was  defective  for  want 
of  the  following  parties ;  namely,  first,  the  personal 
representatives  of  JosqA  KUner,  the  former  admbis- 
trator  of  Jane  KUner  the  next  of  kin ;  secondly,  the  next 
of  kin  of  the  testator's  wife,  who  had  an  interest  to  con- 
tend, that  they  were  entitled  to  participate  in  the  fiindy 
nnde^  the  ultimate  limitation  of  the  settlement;  and 
thirdly,  the  two  charities,  whom  it  was  sought  to  de- 
prive of  the  benefit  of  the  proceedings  in  the  AUamey^ 
General  v.  C^ark  in  their  favour. 

Mr.  Kindeniey^  Mr.  JiUliffe,  and  Mr.  Turner^  coniri. 

The  Master  of  the  Rolls. 

It  is  objected  that  the  PlamtiflP,  the  present  personal 
representative  of  Mrs.  Kilner^  has  not  always  been  so, 
and  that  her  former  legal  personal  representative  is 
a  necessary  party  ;^  but  that  can  only  proceed  on  the 
ground  that  he  has  incurred  some  liability.  I  do  not 
think  he  is  a  necessary  party. 

Next,  it  is  said,  that  the  next  of  kin  of  the  wife  are 
necessary  parties,  and  considering  the  question  which 
arises,  whether  the  wife  is  to  be  excluded  under  the 
ultimate  limitation  of  the  settlement,  I  think  that  the 
prudent  course  will  be  to  make  her  next  of  kin  parties. 

Thirdly,  as  to  the  charities.  There  has  been  an 
order  in  the  other  suit,  for  the. transfer  of  the  fund 
to  them,  and  this  bill  seeks,  in  their  absence,  to  take  the . 
fund  from  the  parties  already  declared  entitled  to  it. 
It  is  said  that  a  mistake  has  been  made  by  all  parties, 
but  whether  that  be  so  or  not,  there  is  the  interest 
vested  in  the  parties  under  the  orders  of  the  Court,  and 
the  former  proceedings  cannot  be  declared  erroneoius  In 
their  absence. 
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BURRELL  V.  THE  EARL  OP  EGREMONT.       ^I^;%!^' 

T1844. 
HE  qaestion  in  this  cause  was  as  to  the  right  of      April  17. 
the  legal  personal  representatives  of  a  tenant  for  A  tenant  for 
rr      r       1  .  .  .J         i»fe,  by  hw 

life  of  real  estates  to  recover,  as  against  the  remainder-  ^ni  and 

man,  ""^e^* 
power» 

cbarged  the  settled  estates  with  S5,000/.  for  the  portions  of  his  younger  children, 
to  be  raised  bv  means  of  a  term  vested  in  trustees,  payable  at  twenty-one,  and 
to  sink  into  the  inheritance  if  a  younger  son  should  become  an  eldest,  or  die 
without  issue  before  the  day  of  payment.  Subject,  in  the  first  place,  to  the  sums 
thereinafter  charged  thereon  by  his  will,  he  devised  his  fee  simple  estates  to  his  eldest 
son  for  life,  with  remainders  over.  He  then  **  gave  and  bequeathed  "  an  additional 
25,000^.  amongst  his  younger  children,  "which  several  portions"  were  to  be  in 
augmentation  of  the  "  portions  "  already  appointed,  to  be  raised  and  paid  to  his 
said  sons  and  daughters  respectively,  at  such  times,  and  under  such  conditions,  and 
subject  to  such  contingencies,  and  with  such  interest,  as  he  had  before  directed  and 
appointed  their  original  portions  by  that  his  will.  And  he  thereby  charged  his  fee 
simple  estates  thereinbefore  by  him  devised  to  his  eldest  son,  with  the  raising  and 
paymg  the  said  ^^portwru"  and  sums  of  money  to  his  said  sons  and  daughters  re- 
spectively, at  the  times  and  in  the  manner  aforesaid ;  and  after  giving  certain 
pecuniary  legacies,  he  gave  the  residue  of  his  personal  estate,  after  pMS^ment  of  his 
debts  and  legacies  aforesaid,  to  his  eldest  son ;  and  he  provided,  that  if  the  personal 
estate  should  not  extend  to  pay  such  of  his  debts  as  should  not  be  charged  on  his 
real  estate  and  his  said  l^acies,  then  he  charged  his  fee  simple  estates  to  make  good 
the  deficiency,  and  he  empowered  his  trustees  to  raise  thereout,  not  only  the 
sttou  thereinbefore  charged  on  the  said  premises  for  his  younger  children  and  such 
defideocy,  but  all  other  sums  necessary  for  the  purposes  of  his  will.  Held,  that  the 
additioDfu  portions  given  to  the  younger  children  were  a  primary,  if  not  an  exclusive 
charge,  upon  the  testator's  fee  simple  estates  devised  to  tne  eldest  son  for  life.  ^ 

Ifa  tenant  for  life  paya  off  a  cha^e  on  the  inheritance,  he  UprMl  facie  entitled 
to  that  charge  for  his  own  benefit;  Dut  he  may,  if  he  think  proper,  exonerate  the 

Vol,  VII.  P  estate. 
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184S.  man,  the  amount  of  charges  upon  the  estate  whidi  had 

^f'V*^^  been  paid  off  by  such  tenant  for  life.   The  circumstances 

BUREBLL  r  ^ 


«• 


which  gave  rise  to  the  question,  were  shortly  as  fol- 


estete.  Inthe  By  the  marriage  settlement  of  C»flrto  Earl  of  ^jr»- 
dcDce,  the  mont,  dated  in  1750,  a  term  of  years  was  vested  in  trus^ 
S^haTSpays  ^««*  ^^^  ^«  purpose  of  raising,  out  of  an  estate  in  York- 
the  charge  for  Mre^  the  sum  of  25,000/.  for  the  portions  of  his  younger 
his  owD  bene-'  ..u 
fit.  and  not  for  Children, 
the  benefit  of 

2titE°Je.;  ^y  ^"^  ^"»  ^^  ***  ^  '^*»  ^^^  *^^  ^^  Epremmd, 
malnder;  but  appointed  this  25,000/.  ^OT  the  portions  of  his  younger 
shew  ^e  con-  children,  and  gave  directions  as  to  the  payment  of  in- 
trary  conchi-  terest  and  the  time  of  payment,  and  provided  that  if  any 
siontobetrue.  t       ii    •  u  t    «« 

A  tenant       younger  son  should  become  an  eldest  son,  or  ii  any 

^a  ch'^*^'"^  younger  son  or  daughter  should  die  without  issue,  before 
upon  the  the  time  of  payment,  his  or  her  portion  should  sinic 
estate^  and  in  jnto 

the  lame 

transaction  merging  the  lecorityy  by  taking  an  asdgnment  connecting  it  with  the 
legal  estate  of  inheritance,  prmd  fiae  puts  an  end  to  the  charge ;  bat  something  is 
required  to  manifest  an  intention  to  exonerate  the  inheritance.  A  dmple  payment 
of  the  chaige,  without  more,  is  sufficient  to  establish  the  right  of  the  tenant  for  life  to 
have  the  charge  raued  out  of  the  estate.  He  has  no  obligation  or  duty  to  make  a  d»> 
claration,  or  to  do  any  act  demonstrating  hts  intention ;  the  burden  of  proof  is  upon 
those  who  allege  that  in  paying  off  the  charge,  he  intended  to  exonerate  the  estate. 

A.  B.^  being  tenant  for  Ufe  of  the  testators  real  estates,  subject  to  a  chaige  of 
95,000/.,  and  absolutely  entitled  to  the  residuary  personal  estate,  paid  off  the  charge, 
and  obtained  releases.  At  the  time,  he  seemed  to  have  conceiyed  that,  as  residuary 
legatee,  he  was  liable  to  pay  the  amount  out  of  the  personal  estate^  which  was 
sufficient  for  that  purpose.  Nothing  was  done  to  keep  the  chaise  on  foot.  Ate 
the  death  of  the  tenant  for  life,  it  being  determined  that  the  25fi00L  was  a  prima^T 
charge  on  the  real  estate :  Held,  that  it  still  subsisted  as  a  charge  on  the  settled 
estates,  for  the  benefit  of  the  personal  representatiyes  of  the  tenant  for  life. 

In  1773,  a  tenant  for  life  paid  off  a  charge  of  25,000/.  affecting  the  settled  estates. 
He  died  in  1837,  having  in  the  meantime  taken  no  stops  for  keeping  the  charge 
alive.  Held,  that  notwithstanding  more  than  twenty  years  had  elafMed,  and  that 
there  had  been  no  part  payment  or  acknowledgment,  the  charge  still  existed  in 
favour  of  his  representatives,  and  had  not  been  defeated  by  the  Statute  of  Limita* 
tions  (3  &  4  H^.  4.  c.  87.  t.  40.)  Held,  also,  that  the  statute  cannot  be  applied^ 
a  case,  where  there  is  no  assienable  person  liable  to  pay  the  charge,  no  person  who, 
by  the  delay,  could  be  induced  to  suppose  that  the  charge  was  abandoned  or  meiged, 
and  where  tbe  rent,  out  of  which  the  interest  of  the  charee  ought  to  be  paid,  u 
receivable  by  and  belongs  to  the  same  person  who  is  entitled  to  the  interest. 

Principles  on  which  this  Court  assumes  that  a  tenant  for  life,  who  is  also  tbe 
owner  of  a  charfie  on  the  inheritance,  has  duly  discharged  his  duty  of  keeping  dova 
the  interest  on  the  chaige. 
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into  the  inheritance  charged  therewith,  and  not  be  raised 
or  paid.  He  then  devised  his  estates  in  Somerset^ 
Dorseif  and  Cornwall  (subject  in  the  first  place  to  the 
raisbg  and  paying  the  annuities  and  sums  of  money 
then  affecting  the  same,  or  thereinafter  charged  thereon 
by  that  his  will,  or  any  codicil  he  should  thereafter  think 
fit  to  add  thereto),  unto  his  eldest  son  George^  and  his 
assigns,  for  life,  with  various  remainders  oyer,  under  which 
the  Defendant,  the  present  Earl  otEgremonlj  had  become 
entitled  to  the  estates  in  possession*  He  then  gave  as 
follows : — 'M  ^ve  and  bequeath  to  my  daughters  Eliza' 
beth  and  JPnaices  the  sum  of  10,000/L  a-piece,  and  to  my 
sons  Perof  Charles  and  Charles  William  25001  a-piece, 
which  several  portions  I  will  shall  be  in  augmentation 
of,  and  as  an  addition  to,  the  poriiofis  already  provided  for 
them  by  my  said  marriage  settlement,  and  hereinbefore 
appointed  to  be  paid  to  them  as  aforesaid,  and  shall  be 
raised  and  paid  to  my  said  sons  and  daughters  re- 
spectively, at  such  times,  and  under  such  conditions, 
and  subject  to  such  contingencies,  and  with  such  in- 
terest, as  I  have  before  directed  and  appointed  their 
original  portions  to  be  raised  and  paid  by  this  my  will* 
And  I  do  hereby  subject  and  charge  my  manors,  &&, 
and  hereditaments  in  the  several  counties  of  Somerset^ 
Dorset^  and  Cornwall  hereinbefore  by  me  devised  to  my 
eldest  son,  with  the  raising  and  paying  the  said  portions 
and  sums  of  money  to  my  said  sons  and  daughters 
respectively,  at  the  times,  and  in  the  manner  aforesaid." 


1843. 


BURRELL 

The  Earl  of 

EORKKONT. 


After  gifts  of  the  mansion  houses,  and  of  an  an- 
nuity of  800L,  and  of  certain  personal  estate  as  heir 
looms,  the  testator  gave  certain  pecuniary  legacies, 
which  he  directed  to  be  exclusively  paid  out  of  certain 
particular  parts  of  his  personal  estate.  And  then  he 
gave  all  the  residue  of  his  personal  estate,  after  payment 
of  his  debts  and  funeral  expenses,  and  the  legacies  afor»* 

p  2  said, 
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1845.       said,  to  his  eldest  son;  and  he  added  a  provUo,  that  if 

"^^^^^^     his  personal  estate  should  not  extend  to  pay  such  of  his 

V.  debts  as  should  not  be  charged  on  his  real  estate,  and 

Egremont.    ^^  ^'^  funeral  expenses  and  legacies,  then  he  charged  his 

estates  in  Samerself  Dorset^  and  Cornwall^  in  aid  and  to 

make  good  any  deficiency  that  might  happen  in  his  said 

personal  estate.    **  And  for  that  end  and  purpose,**  he 

empowered  the  trustees  to  raise  by  sale  or  mortgage 

of  the  estate,  and  pay,  ^*  not  only  the  sums  of  money  and 

portions  thereinbefore  by  him  charged  and  secured  on 

the  said  premises,  for  his  younger  children,  and  such  de* 

ficiency  as  should  happen  in  his  personal  estate  to  pay  bis 

debts  and  legacies,*'  but  also  such  sums  of  money  as  should 

be  necessary  for  the  other  purpose  in  his  will  mentiooed. 

Earl  George  attained  his  age  of  twenty-one  in  the 
year  1772,  and  in  May  1773,  he,  out  of  his  own  monies, 
paid  the  original  and  additional  portions  of  his  sister 
Lady  Elizabeth^  and  on  that  occasion  the  real  and  per- 
sonal estate  of  Earl  Charles  were  released,  (a)  In  1776, 
Earl  George^  out  of  his  own  monies,  paid  the  original 
and  additional  portions  of  Lady  Frances^  and  obtained  a 
release,  as  heir  of  the  body  and  executor  of  his  father  (a). 
In  1778  and  1781  respectively,  he  in  like  manner  paid 
the  original  and  additional  portions  oiPerof  Charles,  and 
Charles  William^  who  thereupon  executed  releases,  (a) 
During  his  life  Earl  George  did  not  indicate  whether  he 
intended  the  additional  charges  paid  ofiTby  him  to  merge 
for  the  benefit  of  those  entitled  in  remainder  or  not. 

Earl  George  died  in  1837.     By  his  will  he,  amongst 
other  things,  devised  his  hereditaments  in  the  counties  of 
WiltSf  Somerset^  Devote  Dorset^  and  Cornwall  to  the  De- 
fendant 

(a)  The  deeds  executed   on     stated  in  the  judgment  of  the 
these  occasions  aro  more  fully     M.R.,|Mf^  837,sss,S39,S3a 
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fendant  Earl  George  Francis^  and  the  heirs  male  of  his 
body,  and  in  default  of  such  issue,  unto  the  persons,  and 
for  such  estates,  as  the  estates  in  the  same  counties 
were,  by  the  will  of  Charles  Earl  of  Egremont^  devised, 
after  failure  of  the  heirs  male  of  his  body. 

This  bill  was  filed  by  the  legal  personal  representa* 
tives  of  George  Earl  of  Egremontf  seeking  to  have  the 
25,000/.,  bequeathed,  in  addition,  by  the  will  of  Earl 
Charles  to  his  younger  children,  and  which  had  been 
paid  by  George  Earl  of  Egremont  to  his  brothers  and 
sisters,  raised  out  of  the  real  estates  of  which  he  had 
been  tenant  for  life,  and  to  which  estates  the  present 
Earl  had  now  become  entitled. 


1848. 


BURRELL 

The  Earl  of 

EOEBllOlfT. 


The  Defendant  resisted  this  claim  on  three  grounds ; 
first,  he  said,  that  the  sum  of  UfiOOh  was  a  mere 
legacy,  primarily  charged  on  the  personal  estate  of 
C&irfesEarl  o(  Egremont^  admitted  by  all  parties  to  have 
been  sufiicient  for  its  payment ;  and  that  as  it  was  charged 
on  the  real  estate  as  an  auxiliary  security  only,  and  had 
been  properly  paid  out  of  the  personal  estate,  the  resi- 
duary legatee  had  no  right  to  a  reimbursement.  Secondly, 
that  even  if  it  were  primarily  charged  on  the  real  estate, 
still  George  Earl  of  Egremont  did  not  intend,  when 
he  paid  it  o%  to  keep  it  alive,  but  to  have  it  released, 
and  that  it  had  been  released  accordingly.  Thirdly, 
that  if  the  right  claimed  by  the  Plaintiffs  ever  existed,  it 
was  now  barred  by  the  Statute  of  Limitations. 

Mr.  Pemberion  Leigh,  Mr.  Tuitterf  Mr.  Leef  and 
Mr.  Piggoit,  for  the  Pkintiffii. 

The  first  question  is,  whether  this  25,000/.  is  a  pri- 
mary charge  on  the  real  estate.  It  is  to  be  observed,  that 
throogbont  the  will  o(  Charles  Earl  of  Egremontj  there 
is  a  marked  distinction  preserved  between  legacies  and 

P  S  portions. 
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184S*  portions.  The  original  sum  of  2StOOOLf  and  the  addi- 
tional sum  of  25,00(M1  are  called  **  portions,'*  the  other 
sums  are  called  'Megacies."  The  portions  are  to  be 
^c  Earl  of  « raised  *'  and  paid,  terms  peculiarly  applicable  to  a 
charge  on  realty.  The  devise  of  the  real  estate  is 
subject  to  the  ^* raising"  of  the  sums  thereinafter 
charged,  and  the  testator  afterwards  expressly  *<  charges" 
his  manors  &c.,  **  with  raising  and  paying  the  said  por^ 
iions  or  sums  to  his  said  sons  and  daughters;  **  besides 
this,  the  gift;  of  the  personal  estate  is  subject  to  the  debts 
and  <^  legacies,"  but  not  to  the  portions ;  and  the  charge 
in  aid  is  only  for  the  debts  and  legacies,  and  not  for  the 
pordons. 

Again,  the  additional  portions  of  25,000/.  are  to  be 
raised  and  paid  to  his  said  sons  and  daughters,  reflec- 
tively, at  such  times  and  under  such  conditions,  and 
subject  to  such  contingencies,  as  the  original  portions; 
so  that  if  a  child  died  without  issue  under  twenty-onei 
the  portion  was  to  sink  into  the  inheritance^  which 
would  not  be  the  case  if  it  were  a  mere  legacy  out  of  the 
personal  estate. 

Where  there  is  an  additional  bequest,  it  is  subject 
to  the  same  incidents  and  contingencies,  and  is  payable 
in  the  same  manner,  and  out  of  the  same  fund,  as  the 
original  gift ;  Cratcder  v.  Chwes.  (a)  On  the  first  point 
they  cited  Reade  v.  Litchfield  (i),  Bootle  v.  BbmdeU  (c), 
Kirke  v.  Kirke  (d),  Shipperdson  v.  Taa>er  {e)y  WilUams 
v.  TTie  Bishop  tfLandaff{g\  Jones  v.  Bruce,  fji) 

Secondly,  where  a  person  seised  in  fee  or  in  tail  pays  off 
a  charge  on  the  estate,  it  depends  on  his  intention  whe- 
ther 

(a)  8  r^f.  jun.  449.    And  see         (d)  4  Rtui.  435. 
Day  V.  CV^,  4  Bem>.  561.  and         [e)  1  You.  4*  CcL  (C.  C.)  441. 
the  caies  there  referred  to.  {g)  l  Car,  854. 

it)  3  Vei.  474.  Ih)  11  Sm.  881. 

(c)  19  Vei.  516. 
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ther  the  charge  is  kept  alive  or  not ;  if  it  be  a  matter  of 
mdifference,  and  be  has  expressed  no  intention  on  the 
subject,  the  charge  is  held  to  have  merged ;  but  where 
a  par^  dies  without  any  indicatbn  of  his  intention,  the 
Court  considers  what  would  be  most  beneficial  to  him, 
and  it  is  immaterial  whether  at  law  the  charge  has 
merged  or  not ;  Forbes  ▼.  Mqffbit  (a) :  though  it  be 
merged  at  law,  still  it  may  be  subsisting  in  equity. 
Here  the  party  was  not  the  owner  of  the  estate,  but  was 
merely  tenant  for  life;  the  presumption,  in  such  a  case, 
is  in  favour  of  the  charge  being  preserved,  and  the  onm 
of  proof  of  the  contrary  lies  on  the  remaindernman.  It 
is  not  sufficient  to  shew  a  vague  intention,  but  the 
Court  must  be  satisfied  that  the  tenant  for  life  relieved 
the  estate  from  the  charge,  with  the  intention  of  never 
cUiming  it,  and,  that,  in  fact,  he  intended  to  make  a 
present  of  the  amount  of  the  charge  to  the  remainder- 
man. In  DrinkaxUer  v.  Combe  (i).  Sir  John  Leach  said, 
**  if  a  tenant  for  life  pay  ofi*  a  charge  upon  his  estate, 
the  amount  becomes  a  part  of  his  personal  property, 
unless  he  manifests  an  intention  that  it  shall  not  do  so." 
In  Trevor  v.  Trevor  {c)  a  tenant  for  life  in  remainder 
redeemed  the  land  tax,  and  afterwards  became  entitled 
to  the  estate  in  fee,  and  devised  it  by  his  will :  Sir  JoAn 
Leach  said,  ^  when  Lord  H.  took  the  assignment  of  the 
land  tax  to  himself  that  act  amounted  to  a  declaration 
of  his  intention  that  the  land  tax  redeemed  should  be 
part  of  his  personal  estate.  It  could  not  afterwards 
sink  into  the  real  estate  without  his  expressed  intention 
to  that  efiect,  and  there  is  no  evidence  of  any  such 
mtentk>n.  It  oontinuesi  therefore, .  to  be  part  of  hia 
personal  estate." 

In 


.1848. 


BURRBLL 

The  Earl  of 

EORBMONT. 


(«)  18  Fa.  964. 
lb)  a  Sim.  i  St.  340. 


ifi)  a  Jfy/.^ir,e75. 
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In  the  present  case»  Earl  George  never  evinced  any 
intention.  The  deeds  shew  that  he  was  altogether 
Ignorant  of  his  rights,  and  by  a  mistake,  originatiDg 
during  his  minority,  the  personal  estate  was  considered 
primarily  liable.  All  the  subsequent  deeds  proceed  on 
the  same  error.  The  Court  will  relieve  in  such 
Earl  of  Buckinghamshire  v.  Hobart.  (a) 


Last!}',  it  will  be  contended  that  the  Plwntiflb*  claim 
is  barred  by  the  Statute  of  Limitations  (&)  which  enacts, 
that  no  suit  shall  be  brought  to  recover  any  money 
charged  on  land,  but  within  twenty  years  <*  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless,  in  the  meantime,  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall 
have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  shall  be  payable  or  his 
agent,  to  the  person  entitled  thereto  or  his  agent ;  and 
in  such  case,  no  such  action,  or  suit,  or  proceeding,  shall 
be  brought  but  within  twenty  years  after  such  paynnent 
or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one,  was  given." 


The  first  answer  to  the  objection  founded  on  this  statute 
is,  that  this  clause  only  applies  where  there  exists  a  person 
to  pay,  and  one  to  receive,  the  amount  of  the  charge  and 
the  interest.  It  can  only  apply  where  it  is  capable  of  this 
qualification,  — •  that  there  is  one  person  to  demand  and 
another  to  pay.  Now  it  was  quite  impossible  for  Earl 
George  both  to  pay  and  receive  the  interest:  it  would  be 
absurd  for  George  Earl  of  Egremontf  by  whom  the  in* 
terest  was  payable,  or  his  agent,  to  give  <*some  acknow- 
ledgment of  the  right  thereto  "  to  George  Earl  of  j^^ 

IflOlf/, 
(a)  3  SwttfClSe.  (b)  3^i  ly.  4.  c.  87.  «.  40. 
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vionif  ^  the  person  entitled  thereto.'*    According  to  the       1845. 
argument  on  the  other  side,  however  clearly  Earl  George    ^urrbuT 
might  have  declared  his  intention  of  keeping  the  charge  a. 

on  foot,  it  would  have  been  impossible  for  him  to  do  so;  sqi^uiont. 
it  may  therefore  be  said  that  the  right  did  not  accrue 
until  the  death  of  Earl  Geoi^e.  The  second  answer  is, 
that  interest  has,  in  substance,  been  regularly  paid.  The 
Court  will  so  assume^  for  where  a  person  fills  two  in- 
consistent characters,  he  must  be  taken  to  have  fulfilled 
the  obligations  of  each*  Thus  where  a  mortgagee  in 
possession  purchases  the  interest  of  a  tenant  for  life,  it 
is  assumed,  that  he  keeps  down  the  interest,  and  time 
does  not  run  against  the  remiunder-man.  Corbett  v* 
Barker  (a\  AshUm  ▼•  Milne  (6),  Et^ffety  v*  Kit^  (c), 
BrocUehara  v.  Jessop.  {d)  Lastly,  in  cases  of  mistake, 
the  time  runs  from  the  discovery,  and  is,  like  the  case  of 
fraud,  provided  for  by  the  twenty-sixth  section.  Broots" 
bank  v.  Smil/t  {e),  and  this  is  a  mistake  which  is  re« 
lievable ;  Denys  v.  SkucJcbwrgh.  (g) 

Mr.  TVniM^,  Mr.  Kinderdey^  and  Mr.  LUnfd,  conird. 

TiTstf  as  to  the  construction  of  the  will  of  Earl 
OutrIes»  It  is  quite  an  elementaiy  proposition,  that  if  a 
testator  gives  a  sum  of  money,  either  as  a  legacy  or  as 
a  portion  or  provision  for  his  child,  such  girt  is  a  mere 
pecuniaiy  bequest  payable  out  of  the  personal  estate;  if 
be  adds  that  it  shall  be  a  charge  on  his  real  estate,  the 
personal  estate  still  remains  primarily  liable,  and  the 
real  estate  is  only  to  be  applied  in  aid  of  the  personalty. 
On  the  other  hand,  if  the  gift  be  of  a  sum  expressly  to 
be  raised  out  of  the  real  estate,  or  if  there  be  a  devise  of 
a  real  estate  subject  to,  or  charged  with,  or  upon  the 

condition 

(a)  1  AnsL  158.,  reyened  5        (tf)  7  <SSm.  438. 

AuL  755.  (e)  3  Tou.  4*  Col.  (Excb.V58. 

H)  6  Sim.  569.  (g)  4  rpil.  ^  CoL  (Ezch.).  49. 
(c)  1  Keeih  601. 
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ooDclition  of  making  payment  thereout,  of  a  given  som, 
which  sum  is  not  otherwise  bequeathed  bjr  the  will,  then 
the  charge  is  exclusively  on  the  realty.  The  Plamtiff 
who  asserts  that  the  personalty  is  exonerated,  is  boand 
to  prove  it;  it  is  not  sufficient  for  him  to  shew  that 
there  is  a  charge  on  the  real  estate^  but  he  most  do 
more:  be  must  shew  that  the  personal  estate  is  ex- 
empted* The  rule  has  been  laid  down  differently  by 
various  Judges.  Originally,  express  words  were  neces- 
sary to  exempt  the  perscmal  estate,  (a)  This  was  after* 
wards  altered.  In  The  Duke  ^  Aneaster  v.  Mmfer  (b) 
Lord  JTatHam  thought  that  **  a  dedaration  plain  or 
numtfedation  ekar^  was  necessary.  In  Bnmmd  v. 
Prothero  (c)  the  expression  ^  irresistible  it^ence  "  which 
was  used,  was  commented  on  by  Lord  Ahanleyf  who 
said:  —  ^^  As  to  the  irresistible  infirencef  1  do  not  know 
what  is  meant  by  that.  I  admit,  it  must  be  such  an 
inference,  as  leaves  no  doubt  upon  the  mind  of  the  per- 
son who  is  to  decide  upon  it.  It  must  be  irresisdbie 
to  my  mind."  In  Bootle  v.  Blundell  {d)^  Lord  JEldonj 
in  referring  to  this  expression,  says,  **  I  can  find  no  rule 
deducible  from  all  that  has  been  said  on  the  subject, 
but  this,  (which  appears  to  be  a  rule  supported  by  all 
the  cases  taken  together),  namely,  that,  since  it  has 
been  laid  down  that  express  words  are  not  necessary  to 
exempt  the  personal  estate,  there  must  be  in  the  will 
that  which  is  sometimes  denominated  *  evident  demonic 
stratioTh*  sometimes  *  plain  intention^*  and  <  necessary 
implication^^  to  operate  that  exemption."  In  Lord  LuM' 
quin  V.  French  (e)  Lord  Hardwicke  remarks,  *<  The 
general  rule  of  law  and  equity  is,  that  the  personal 
estate  is  the  first  Jund  for  payment  of  debts;  and  as  to 

proper 


(a)  Fereyei  v.  Rcherlton^ 
BwA»  SOU  and  Dolman  v. 
SmOh  Pree.  a.  456. 

(6)  \Bro.C.C.Ae2. 


(r)  8  Ves.  p.  lis. 
(<0  1  Mer.  S19. 
(e)  Jmb.  S7. 
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proper  legacies  it  is  considered  as  the  only  fund,  both 
in  the  ecclesiastical  and  in  this  Court ;  if,  therefore,  the 
personal  estate  is  to  be  exempted  from  these  charges,  it 
must  be  so  expressed,  or  it  must  appear  from  a  plain 
necessary  implication  arising  from  the  words  of  the  tes- 
tator ;  and  in  such  case  of  an  implication  or  plain  inten- 
tion, without  .express  words,  it  must  appear  that  the 
personal  estate  is  given  as  a  specific  bequest  in  some 
shape."     In  Samwell  v.  Wake  {a)  it  was  held  that  in 
order  to  exonerate  the  personal  estate  from  the  pay- 
ment of  debts  and  legacies,  it  is  necessary,  not  merely 
to  charge  the  real  estate,  but  the  will  must  exempt  the 
personal  estate.    Lord  ThurUm  says,  ^<I  believe  it  is 
very  clear,  that  here  is  not  enough  to  exonerate  the 
personal  estate.     The  personal  estate  is  the  proper 
ibnd :  in  order  to  exempt  it,  the  testator  must  express 
his  intent    It  is  not  sufficient  to  charge  the  real,  but 
he  must  shew  that  his  purpose  is,  that  the  personal 
should  not  be  applied.    The  words  to  be  attended  to 
are  those  relative  to  the  personal  estate.     He  gives 
pecuniary  legacies,  and  then,  by  a  very  loose  clause, 
gives  the  residue  to  SamwelL    I  am  called  upon  to  con- 
strue the  most  large  and  loose  residuary  clause  that 
ever  was  seen,  in  such  a  way  as  to  change  the  natural 
order  of  payment.    Where  the  intent  is  strongly  ex- 
pressed, and  it  is  for  near  relations,  old  cases  have 
carried  the  matter  farther,  than  good  sense  without 
precedents  would  have  done.^'      In   Tower  v.  Lord 
Bous{b)  Sir  William  Grant  thus  states  the  rule:  <<  The 
personal  estate^  being  the  proper  and  primary  fund  for 
the  payment  of  debts  and  legacies,  can  be  exempted 
only  by  express  declaraiion^  or  plain  and  unequivocal 
mantfestatian  of  intention.    The  question  generally  is, 
whether  there  is  sufficient  evidence  of  that  intention.   It 
is  agreed,  that  neither  a  charge  upon  the  land,  nor  a 

direction 

(a)  1  Btq.  C.  C.  145.  (6)  18  Vcu  198. 
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direction  to  sell|  nor  the  creation  of  a  term  for  payment, 
will  exempt  the  personal  estate.''  So^  Lord  Redesdale  in 
V.  M'Cldand  v.  Shaw  {a)  says :  "  Except  Webb  v.  Jones  (*) 

Bgbxmont.  ^^^  ^^  °^^  '  apprehend,  a  single  case  in  which  it  has 
been  held  that  personal  estate  was  exempt  from  pay- 
ment of  debts  and  funeral  expenses,  without  express 
words  for  the  purpose;  except  where  personal  estate 
has  been  given  as  a  specific  legacy :  for  if  it  is  given  in 
terms  which  do  not  imply  that  it  was  intended  as  a 
specific  legacy,  it  is  not  held  to  be  exempt  from  the 
charges  which  the  law  imposes  on  it." 

Apply  these  expositions  of  the  law  to  the  present 
case.  The  testator  says,  <<  I  give  and  bequeath  to  my 
daughters,  &c.  the  sum  of  10,000/.  a-piece."  This  is  a 
simple  pecuniary  legacy.  Calling  these  sums  *^  por- 
tions *'  amounts  to  nothing:  they  would  be  equally  por- 
tions, whether  payable  or  raiseable  out  of  the  personal 
or  out  of  the  real  estate.  Then  it  is  said  there  is  a 
charge  of  these  sums  on  the  devised  estates ;  but  all  the 
cases  shew  that  this  is  not,  of  itself,  sufficient  Next 
there  is  no  specific  gift  of  the  residue,  which,  according 
to  the  cases  of  Booile  v.  Blundell  and  }Vebb  v.  Jones,  is 
required.  It  is  next  said  that  the  real  estate  is  devised 
subject  to  the  sums  charged.  No  doubt  it  is,  but  that 
leaves  the  question,  whether  the  real  estate  is  primarily 
charged,  or  merely  in  aid  of  the  personalty,  perfectly 
open.  Then  as  to  the  additional  portions  being  paid 
out  of  the  same  fund,  that  rule  applies  only  where 
there  is  a  previous  gift:  here  there  is  none:  there  is  a 
mere  appointment  of  the  original  portions,  operating  as 
under  the  settlement.  Lastly,  it  is  argued  that  the  ad- 
ditional portions  are  to  be  subject  to  the  same  conditions 
and  contingencies,  &c  There  is  no  difficulty  in  this, 
for  the  additional  portions  may  be  subject  to  similar 

conditions 
(«}  S  Sck.  4  Lef.  544.  (5)  9Bro.aa&k 
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conditions  and  contingencies  as  the  original  portions^  so  1843. 

fiir  as  they  are  applicable,  and  yet  be  payable  out  of  the  j^^^^ 

personalty.    If  the  Defendant  be  right  on  this  point,  v. 

the  Plaintiffs'  case  entirely  fails.  '  STeSSn?. 

Secondly;  suppose  the  personal  estate  exonerated^ 
then  as  to  the  effect  of  the  acts  done  by  Earl  George^ 
The  rule  is  thus  laid  down  by  Lord  ThurUm  in  Jones  v. 
Morgan  (a) :  **  A  tenant  for  life^  in  general,  paying  off  a 
charge,  without  taking  an  assignment,  is  a  creditor  for 
the  sum  so  paid ;  but  the  smaUesl  demonstration  that  he 
meant  to  pay  it  off,  will  prevent  his  representative  from 
coming  for  the  money."  Is  there  not  something  more 
than  **  the  smallest  demonstration  "  in  the  present  case  ? 
Earl  George^  being  tenant  for  life,  with  remainder  to 
hk  own  issue,  it  was  quite  natural  for  him,  upon  attain* 
ing  twenty-one,  and  finding  himself  in  possession  of 
considerable  personal  estate^  to  release  the  family  estate 
from  the  incumbrance  for  the  benefit  of  those  who 
might  succeed  him»  When  he  paid  off  the  charges,  no 
transfer  was  made  of  them  to  a  trustee  for  himself,  as 
would  have  been  done  if  he  intended  to  keep  them  on 
foot ;  but  they  were  absolutely  released  and  merged  in 
the  inheritance.  From  1772  to  18S7  not  the  slightest 
trace  appears  of  any  intention  to  keep  the  charges  on 
foot,  or  that  Earl  George  even  supposed  them  to  be 
in  existence,  and  no  claim  was  made  by  any  one  till  his 
death. 

Thirdly;  the  dispositions  contained  in  the  will  of 
Earl  George  are  quite  inconsistent  with  the  notion  that 
he  intended  the  settled  estates  in  Somerset^  Dorset^  and 
Cornwall  should  remain  charged  with  the  25,000/., 
for  he  devises  to  the  Defendant  his  own  fee  simple 

•  estates 

(fl)  1  Bro.C  Csis. 
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BuRmL     ^^^^^  ^  augment  those  estates  which  were  to  go  with 

V.  the  title. 
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Lastly;  the  claim  is  barred  by  the  Statute  of  Limit- 
ations, which  is  binding  on  courts  of  equity,  and  is 
positive  in  its  terms.  It  enacts,  that  no  suit  shall  be 
brought  to  recover  any  sum  secured  on  land,  but  within 
twenty  years  after  a  present  right  to  receive  shall  have 
accrued  to  some  person  capable  of  giving  a  release. 
Earl  George  having  acquired  the  right,  upon  payment  of 
the  charges,  and  being  then  capable  of  giving  a  release, 
thb  period,  therefore,  expired  twenty  years  after  pay* 
ment.  Hien  comes  the  exception  **  unless  in  the  mean* 
time  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment 
of  the  right  thereto  shall  have  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  pay- 
able or  his  agent,  to  the  person  entitled  thereto  or  his 
agent"  None  such  was  given,  and  therefore  the  claim  is 
extinguished.  The  argument  on  the  part  of  the  Piaintifls 
is  strange :  they  say,  that  because  a  party  cannot  come 
within  the  saving  clause  or  an  exception  of  an  act, 
therefore  he  is  not  within  the  act  at  all.  Such  cannot 
be  the  proper  construction ;  but  here  it  was  very  pos* 
sible  for  Earl  George  to  have  preserved  his  right,  either 
by  having  the  charge  assigned  to  a  trustee,  and  giving 
an  acknowledgment  to  them,  or  secondly,  by  calling  on 
the  trustees  to  raise  the*  money  by  a  mortgage  executed 
to  a  trustee  of  himself  as  tenant  for  life;  or  thirdly, 
by  an  application  to  a  court  of  equity.  The  argument 
on  the  other  side  is  inconsistent  with  itself;  on  the  one 
hand,  it  is  said,  that  interest  could  not  be  paid,  and  that, 
therefore,  the  case  is  not  within  the  act;  and  on  the 
other,  that  it  was  paid  by  retainer,  and  therefore  that 
the  act  does   not  apply*     The  cases  of  Corbett  v. 

Barker 
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Barker  (a)  and  Haffkty  v.  Kit^  (b)  do  not  apply ;  for 
there  a  third  party  had  a  right  to  call  for  the  perform- 
ance, by  the  tenant  for  life^  of  a  daty :  here  the  only 
duty  of  the  party  was  to  himselC 

The  case  is  next  put  on  mistake,  which,  it  is  said,  is 
equivalent  to  fraud;  but  that  is  not  so.  Cases  of  mis- 
take are  not  excepted  by  the  statute;  if  it  were,  the  Court 
does  not  relieve  in  cases  of-  mistake  of  law.  Si»  Paid  v* 
Viscount  Dudley  and  Ward  (c),  where  a  tenant  for  life 
of  a  manor  took  a  surrender  of  a  copyhold  to  himself 
and  it  merged.  If  it  were  otherwise,  then,  under  the 
twenty-sixth  section,  the  mistake  or  fraud  might  **  with 
reasonable  diligence  have  been  first  discovered  "  at  the 
time  when  the  charges  were  paid  off*.  The  charges 
have  merged  at  law,  and  the  Plaintiffs  who  represent 
Earl  GeorgCj  cannot,  after  sixty  years'  delay  and  ac- 
quiescence, be  entitled  to  be  relieved  from  the  mis- 
take. 

Broohbank  v.  Smith  {d)  and  Defu/s  v.  Shuchburgh  {e) 
were  not  cases  under  the  present  Statute  of  Limit- 
ations. 

Mr*  Lee^  in  reply. 

The  Master  of  the  Rolls  reserved  his  judgment. 


1843. 


BURRBLL 

The  Earl  of 
Egrsmomt. 


The  Master  tf  the  Rolls. 

This  bill  is  filed  by  the  legal  personal  representatives 

of  the  late  George  Earl  of  Egremont  against  the  present 

Earl, 

(a)  1  Afult.  ISS.y  revefBcd  S         (r)  15  Vet,  167. 

\.  1SS.  id)  2  Foil.  4>  Col,  (Exch.),  58. 

ib)  1  Keen,  601.  (e)  4  You,  ^  Col,  (Exch.),  4S« 


^    1844. 
April  n. 
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Early  and  it  prays  that  an  aooount  may  be  taken  of  the 
principal  money  and  interest  alleged  to  be  due  to  the 
Plaintifis  in  respect  of  a  sum  of  25,000/.  charged  on 
certain  estates  in  the  counties  of  Somerset^  Dorset  and 
Comwattj  by  the  will  of  Charles  Earl  of  EgreMumt^  the 
father  of  the  bte  Earl  George  and  the  grandfather  of 
the  Defendant,  and  that  the  amount  of  what  shall  be 
found  due  may  be  raised  by  sale  or  mortgage  of  a  suf- 
ficient part  of  the  estates,  and  paid  to  the  Plainti& 

By  a  settlement,  dated  the  26th  of  February  1750 
and  made  on  the  marriage  of  Earl  Charles^  certain  estates 
in  the  county  of  York  were  vested  in  trustees  for  a  term 
of  600  years,  in  trust  for  raising  by  mortgage  or  sale 
25,0002i  for  the  portions  of  his  younger  children. 

In  the  month  of  Jitfy,  1761,  there  were  five  children 
of  the  marriage,  George,  the  eldest  son,  and  four  younger 
children :  namely,  Percy  Charles^  Charles  William^  and 
the  Ladies  Elizabeth  and  Frances^  who  were  together 
entitled  to  the  25, OOOi.  provided  for  their  portions  by  the 
settlement;  and  Earl  Charles^  by  his  will  dated  the  Slst 
of  Jufyj  1761,  appointed  the  25,000/.  as  follows;  viz. 
10,000/.  to  Lady  Elizabeth;  10,000/.  to  Lady  Frances; 
2500/.  to  Percy  Charles  ;  and  2500/.  to  Charles  WiUianu 


By  the  same  will,  he  devised  his  estates  in  Somerset^ 
Dorset  and  Cornwallf  to  his  eldest  son,  the  late  Earl 
George  for  life,  with  remainder  over,  by  virtue  of  which 
the  Defendant  became  entitled  to  those  estates;  and  he 
gave  to  his  daughters  Elizabeth  and  Frances^  10,000/. 
a-piece,  and  to  his  sons  Percy  Charles  and  Charles  WiU 
Ham  2500/.  a-piece,  and  calling  these  sums  of  money 
portions,  he  subjected  and  charged  hb  estates  in  Somerset^ 
Dorset  and  Cormwall,  which  he  had  devised  to  his  eldest 
son,  with  the  raising  and  paying  the  same ;  and  after 
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bequeathing  certain  legacies,  he  gave  the  residue  of  his 
personal  estate  to  his  eldest  son.  He  appointed  his 
wife  and  brother  guardians  of  his  children,  and  appointed 
his  wife  sole  executrix  until  his  eldest  son  George  should 
attain  twenty-one  years  of  age,  and  after  that  time,  ap- 
pointed his  eldest  son  George  sole  executor. 

After  the  date  of  the  will,  the  testator  had  a  fourth 
son,  William  Frederick^  the  father  of  the  Defendant,  and, 
by  a  codicil  dated  the  22d  of  June^  1763,  he  made  pro-> 
vision  for  his  son  William  Frederick^  but  the  directions 
as  to  the  portions  which  by  his  will  he  had  given  to  his 
other  younger  children  were  not  altered. 

After  the  death  of  Earl  Charles^  his  eldest  son,  being 
still  a  minor,  the  will  and  codicil  were  proved  by  the 
widow,  who  possessed  the  personal  estate;  but  after 
Earl  George  attained  his  age  of  twenty-one  years,  he 
proved  the  will  and  codicil,  and  became  the  sole  legal 
personal  representative  of  his  father  Earl  Charles. 

The  portions  provided  for  his  younger  children  by 
the  will  of  Earl  Charles  were  paid  by  Earl  George  out 
of  his  own  money,  and  on  the  occasion  of  each  payment, 
certain  deeds  were  executed,  and  releases  were  taken 
from  the  sons  and  daughters  to  whom  the  payments 
respectively  were  made.  The  last  payment  was  made 
in  the  month  of  January^  1781,  from  which  time  it  does 
not  appear  that  any  mention  was  made  of  the  portions 
during  the  life  of  Earl  George^  who  died  on  the  11th  of 
November^  1837,  having  made  a  will  whereof  the  present 
Plaintiffs  are  executors. 

The  Plaintifis  contend,  that  by  the  will  of  Earl 
Charles  the  additional  portions  thereby  given  were 
exclusively  or  primarily  charged    on  the    estates   in 
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Somerset^  Dorset^  and  Coniwallf  which  were  devised  to 
Earl  George  for  his  life :  that  I^rl  George^  the  tenant 
for  life,  having  paid  the  charge  out  of  his  own  money, 
became,  thereupon,  entitled  to  the  charge  for  his  own 
benefit,  and  so  continued  during  the  whole  of  his  life; 
and  that  the  Plaintiffs,  as  his  legal  personal  repre- 
sentatives, are  now  entitled  to  have  the  same  raised.. 


On  the  other  hand,  the  Defendant  contends,  first, 
that,  according  to  the  true  construction  of  the  will  of 
Earl  Charles,  the  estates  in  Somerset,  Dorset,  and  Corth 
wall,  were  only  charged  in  aid  of  the  personal  estate  of 
Earl  Charles,  and  not  exclusively  or  primarily,  with  the 
payment  of  the  additional  portions;  secondly,  that 
Earl  George,  by  his  payment  of  the  portions  and  his 
execution  of  the  several  deeds  made  on  the  occasions 
of  such  payment,  declared  his  will  and  intention  to  be  to 
exonerate  the  estates  charged  from  the  payment  thereof, 
and  that  the  estates  ought  to  be  deemed  to  be  exonerated 
from  the  payment,  even  if  the  charge  was,  upon  the 
construction  of  the  will,  an  exclusive  or  primary  charge 
on  the  devised  estate,  and  not  merely  a  charge  thereon 
in  aid  of  the  testator's  personal  estate;  thirdly,  that 
even  supposing  the  charge  to  be  an  exclusive  charge  on 
ibe  devised  estates,  and  that  Earl  George  did  no  act  to 
exonerate  the  devised  estates,  yet,  as  his  right  to  the 
charge  accrued  in  1781,  he  ceased,  upon  the  expiration 
of  twenty  years  without  payment  of  interest  or  any 
acknowledgment,  to  be  entitled  to  sue  for  the  charge, 
and  the  same  cannot  now  be  recovered. 

Some  question  was  made  as  to  the  effect  of  the  will 
of  Earl  George,  but  it  does  not  appear  to  me  that  it 
contains  any  thing  which  affects  the  right  or  interest  of 
either  party. 
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The  first  question  is,  whether,  according  to  the  true 
construction  of  the  will  of  Earl  Charles^  the  additional 
portions,  amounting  to  25,000/.,  ought  to  be  considered 
as  general  pecuniary  legacies  payable  primarily  out  of 
the  testator's  personal  estate,  or  whether  they  are  to  be 
considered  as  portions,  exclusively  or  primarily  charged 
upon  and  payable  out  of  the  estates  in  Somerset^  Dorset^ 
and  Cornwall^  devised  to  Earl  George  for  life.  The 
words  by  which  the  additional  portions  are  given  and 
bequeathed,  if  taken  by  themselves,  constitute  distinct 
gifts,  which  would  be  primarily  payable  out  of  the  per- 
sonal estate.  The  Defendant  relies  mainly  upon  this, 
and  upon  there  being  no  term  or  estate  created  for  the 
purpose  of  raising  the  additional  portions ;  but  it  is  ne* 
cessary  to  examine  the  whole  scope  and  context  of  the 
will  for  the  purpose  of  ascertaining  the  effect  of  it. 
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The  testator  begins  his  will,  by  reciting  and  confirming 
the  settlement  of  his  estates  in  Yorkj  Cumberland^  and 
Sussex^  made  on  his  marriage;  and  he  appoints  the 
25,000/L,  thereby  raiseable  by  sale  or  mortgage,  for  the 
portions  of  his  younger  children,  directing  the  whole  to 
be  raised  and  paid,  as  to  ]0,000{.  part  thereof  for  his 
daughter  Elizabeth^  for  part  of  her  portion,  as  to  10,000/., 
other  part  thereof,  to  his  daughter  Frances^  for  part  of 
her  portion,  as  to  2500/.,  other  part  thereof  to  his  son 
Percy  Charles^  for  part  of  his  portion,  and  as  to  the  sum 
of  2500/.,  residue  thereof,  to  his  son  Charles  William 
as  part  of  bis  portion ;  and  after  giving  directions  as  to 
the  payment  of  interest  and  the  time  of  payment,  he 
provided,  that  if  any  younger  child  should  die  without 
issue  before  the  time  of  payment,  his  or  her  portion 
should  sink  into  the  inheritance  charged  therewith,  and 
not  be  raised  or  paid. 


The  testator,  after  devising  to  his  eldest  son  certain 
purchased  estates  in  York  and  Essex^  proceeds  to  de- 
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1844.        vise  the  estates  out  of  which  the  Plaintiffs  seek  to  raise 
Br^ell      ^®  *"""  °°^  ^^  question,  and  he  devises  his  estates  in 
V.  Somerset^  Dorset^  and  Comxcally   "subject  in  the  first 

Egrbmont.  P'*^^  '°  ^^^  raising  and  paying  the  annuities  and  sums 
of  money  now  affecting  the  same,  or  hereinafter  charged 
thereon  by  this  my  will,  or  any  codicil  I  shall  hereafter 
think  fit  to  add  thereto,  unto  my  eldest  son  and  his  as- 
signs for  and  during  the  term  of  his  life."  Then  follow 
the  various  remainders  over.  It  is  observed  as  material, 
that  no  devise '  is  made,  otherwise  than  subject  to  the 
charges  to  be  made  thereon  by  the  will.  After  com- 
pleting the  limitations  of  his  estates  in  Somerset,  Dorset^ 
and  Cornwall^  he  gave  as  follows  :  —  "I  give  and  be- 
queath to  my  daughters,  Elizabeth  and  Frances,  the  sum 
of  10,000/.  a-piece,  and  to  my  sons  Percy  Charles  and 
Charles  William^  2500L  a-piece." 

No  doubt,  if  the  gifts  had  ended  here,  they  would  have 
been  general  legacies  payable  out  of  the  personal  estate, 
but  in  pursuance  of  the  same  sentence,  and  speaking  oftbe 
sums  so  given,  he  proceeds  to  describe  them  as  portions, 
thus :  "  which  several  portions  I  will  shall  be  in  aug- 
mentation of,  and  as  an  addition  to,  the  portions  already 
provided  for  them  by  my  said  marriage  settlement,  and 
hereinbefore  appointed  to  be  paid  to  them  as  aforesaid." 
Now  by  the  settlement,  those  portions  were  to  be  raised 
by  sale  or  mortgage  out  of  the  York  estates,  and  by  his 
will  he  had  directed  them  to  be  paid  with  interest  to  the 
sons  at  twenty-one  years  of  age,  to  the  daughters  on  at- 
taining that  age  or  marriage,  and  that  if  any  younger 
son  should  become  an  eldest  son,  or  any  younger  son  or 
daughter  should  die  without  issue  before  the  day  of  pay- 
ment, the  (lortion  should  sink  into  the  inheritance.  And 
as  to  these  sums  of  money,  which  he  calls  portions,  in 
augmentation  of  and  addition  to  the  others,  he  directs, 
that  they  *^  shall  be  raised  and  paid  to  his  said  sons  and 
daughters  respectively,  at  such  times,  and  under  such 
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conditions,  and  subject  to  such  contingencies,  and  with 
such  interest,  as  I  have  before  directed  and  appointed 
their  original  portions  by  this  my  will.  And  1  do  hereby 
subject  and  charge  my  manors,  &c.  and  hereditaments 
in  the  several  counties  of  Somerset^  Dorset,  and  Cornwall, 
hereinbefore  by  me  devised  to  my  eldest  son,  with  the 
raising  and  paying  the  said  portions  and  sums  of  money 
to  my  said  sons  and  daughters  respectively,  at  the  times 
and  in  the  manner  aforesaid.'' 
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Considering  the  distinct  and  appropriate  use  which 
the  testator  makes  of  the  word  "  portions,"  —  that  the 
devise  of  the  Somerset  estates  is  expressly  made  subject 
to  the  charges  afterwards  made  thereon, — that  the  gifts 
of  the  subsequent  sums  to  the  daughters  and  younger 
sons  are  expressly  stated  to  be  in  augmentation  of  the 
portions,  and  are  made  payable  at  the  same  times,  and 
subject  to  the  same  contingencies,  and  that  then  imme- 
diately the  Somerset  estates  are  charged  with  the  raising 
and  paying  them,  at  the  time  and  in  the  manner  afore- 
said, it  appears  to  me  that  these  several  provisions  are 
consistent  only  with  the  intention,  that  these  additional 
portions  should  be  raised  out  of  the  estates  devised  to 
the  eldest  son ;  and  I  think  that  the  words  in  which  the 
sums  of  money  which  constitute  the  subject  of  the 
charge  are  given,  are  not  sufficient  to  throw  the  lega- 
cies, or  to  leave  them  a  charge,  exclusively  or  primarily, 
on  the*  personal  estate,  unless  the  will  should  be  found 
to  contain  other  provisions  tending  to  corroborate  that 
conclusion.  But  the  other  provisions  of  the  will,  instead 
of  having  that  effect,  appear  to  me  to  have  a  contrary 
tendency.  After  the  gifts  of  the  mansion  houses  and  of 
an  annuity  of  300/.,  and  of  certain  personal  estate  as 
heir  looms,  the  testator  gives  certain  pecuniary  legacies, 
which  he  directs  to  be  exclusively  paid  out  of  certain 
particular  parts  of  his  personal  estate.     And  then  he 
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gives  all  the  residue  of  his  personal  estate,  subject  to 
his  debts  and  funeral  expenses  and  the  legacies  afore- 
said, to  his  eldest  son ;  and  he  adds  a  proviso,  that  if 
his  personal  estate  shall  not  extend  to  pay  such  of  his 
debts  as  should  not  be  charged  on  his  real  estate,  and 
his  said  funeral  expenses  and  legacies,  he  charged  hb 
estates  in  Somerset,  Dorset,  and  Cornwall,  in  aid,  and  to 
make  good  any  deficiency  that  might  happen  in  his  said 
personal  estate.  I  do  not  think  that  the  legacies  here 
referred  to,  comprise  the  additional  portions  before 
charged  on  the  estates  in  Somerset,  Dorset,  and  Cont" 
wall,  and  we  immediately  afterwards  find  the  testator 
mentioning  the  legacies  and  portions  distinctly,  and  he 
proceeds  thus,  *^  And  for  the  end  and  purpose,"  (that  is 
for  the  purpose  of  making  good  the  deficiency  he  was 
providing  for,)  he  empowers  the  trustees  to  raise,  "  by 
sale  or  mortgage  of  the  estate,  and  pay,  not  only  the 
sums  of  money  and  portions  hereinbefore  by  me  charged 
and  secured  on  the  said  premises  for  my  younger 
children,  and  such  deficiency  as  shall  happen  in  my 
personal  estate  to  pay  my  debts  and  legacies,  but  also 
such  sums  of  money  as  shall  be  necessary,"  for  the 
other  purpose  in  his  will  mentioned.  Taking  the  whole 
of  this  will  into  consideration,  I  am  of  opinion,  that  the 
efiect  of  it  is  to  make  the  additional  portions  given  to  the 
younger  children,  a  primary,  if  not  an  exclusive,  charge 
upon  the  estates  in  Somerset,  Dorset,  and  Cornwall,  de- 
vised to  the  eldest  son  for  life.  • 


We  have  next  to  consider  the  effect  of  the  several 
acts  done  by  Earl  George  with  reference  to  the  pay- 
ment of  the  several  portions  to  his  brothers  and  sisters. 
If  a  tenant  for  life  pays  ofi^  a  charge  on  the  inheritance, 
he  is,  primd  facie,  entitled  to  that  charge  for  his  own 
benefit ;  but  he  may,  if  he  think  proper,  exonerate  the 
estate.     In  the  absence  of  evidence,  the  presumption  is, 
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that  he  pays  the  charge  for  his  own  benefit,  and  not  for 
the  benefit  of  the  persons  entitled  in  remainder ;  but  evi- 
dence may  shew  the  contrary  conclusion  to  be  true. 

The  Lady  Elizabeth  Alida  Maria  was  married  to 
Mr.  Henry  Herbert  in  the  year  1771,  and  upon  that 
occasion,  two  instruments  were  executed,  and  an  ac- 
count stated;  and  by  one  of  the  instruments,  it  was 
recited,  that  the  Lady  Elizabeth  was,  by  virtue  of  the 
settlement  executed  before  the  marriage  of  the  late  Earl 
CharleSj  and  by  his  will,  entitled  to  two  sums  of  10,000^ 
each,  amounting  together  to  20,000/.  for  her  fortune  or 
portion,  and  that  the  said  two  sums  of  1 0,000/.  and  1 0,O0OiL 
were  charged  upon  and  to  be  paid  out  of  the  real  and 
personal  estates  of  Earl  Charles  ;  and  by  the  other  of  the 
instruments,  after  reciting  the  settlement  and  the  will 
of  Earl  Charles,  it  was  further  recited,  that  upon  the 
treaty  for  the  intended  marriage,  it  had  been  proposed 
and  agreed,  that  the  several  principal  sums  of  10,000/. 
and  10,000/.  the  original  and  additional  portions  of  the 
Lady  Elizabeth^  so  charged  upon  and  payable  out  of 
the  real  and  personal  estates  of  Earl  Charles,  should 
be  assigned  as  therein  mentioned ;  and  by  the  account 
then  stated  it  appeared,  that  the  interest  of  one  sum  of 
10,000/.  was  paid  by  the  guardians  of  Earl  George, 
and  that  the  interest  of  the  other  sum  of  10,000/.  was 
paid  by  the  Countess,  the  executrix  of  the  late  Earl 
Charles. 
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Earl  George  attained  his  age  of  twenty-one  years  on 
the  18th  o{ December  1772;  and  on  the  1 1th  of  May  1773, 
he  paid  the  sum  of  20,000/.,  pursuant  to  an  arrangement 
made  on  the  marriage  of  his  sister  the  Lady  Elizabeth  to 
Mr.  Herbert;  and  upon  that  occasion,  a  deed  was  exe- 
cuted by  and  between  Mr.  Herbert  and  the  Lady  Eliza- 
beth of  the  first  part,  the  Earls  of  Pembroke,  Ashbumham, 
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1 844.  and  Thomond,  and  Charles  Herbert^  of  the  second  part,  the 
^^^^^^  Countess  Dowager  of  Egremont  and  the  Earl  of  Ai^les^ 
V.  ford^  o^  the  third  part,  and  George^  Earl  of  Egrenumty 
Egbwiont  ^'^^^^''^  described  as  the  eldest  son  and  heir  and  exe- 
cutor of  the  will  of  his  father  Earl  Charles^  and  also 
residuary  legatee  in  the  same  will  named,  of  the  fourth 
part ;  and  thereby,  after  reciting,  amongst  other  things, 
that  Earl  George  had  attained  his  age  of  twenty-one 
years,  and  thereupon  became  entitled  in  possession  to, 
and  soon  afterwards  entered  upon,  the  real  estates 
limited  and  devised  to  him  by  the  settlement  and  will 
of  Earl  Charles^  and  upon  which,  or  upon  part  of  which, 
the  principal  sum  of  10,000A,  the  original  portion  of 
the  Lady  Elizabeth^  stood  charged,  and  that  the  said 
Earl  George^  also,  -upon  attaining  his  age  of  twenty-one 
years,  became  entitled  to  the  residuary  personal  estate 
of  his  father,  which  had  been  accounted  for  and  satis- 
fied to  him  by  his  guardians ;  and  that  having  entered 
upon  his  real  estates  and  possessed  himself  of  his  father's 
residuary  personal  estate,  he  was  desirous  to  pay  o£P 
and  discharge  the  several  sums  of  10,000/.  and  10,000/., 
being  the  amount  of  the  original  and  additional  por- 
tions of  his  sister  Lady  Elizabeth^  it  was  witnessed,  that 
under  the  circumstances  and'  for  the  reasons  therein 
mentioned,  the  Earls  of  Pembroke^  Ashbum/iam,  and 
TAomondj  and  Charles  Herbert,  assigned  the  said  two 
sums  of  10,000/i  and  10,000/.  to  Henry  Herbert,  and 
appointed  Earl  George,  as  executor,  residuary  legatee, 
and  heir  to  his  deceased  father,  and  in  every  other  right 
and  capacity  him  thereunto  requiring,  to  satisfy  the 
same  sums  of  10,000/.  and  10,000/.  to  the  said  Henty 
Herbert,  and  the  same  were  accordingly  paid ;  and  the 
said  Henty  Herbert  acknowledged  the  receipt  thereof, 
in  full  satisfaction  of  the  original  and  additional  portions 
of  the  Lady  Elizabeth,  and  of  all  claims  and  demands 
in  respect  thereof,  upon  the  estates  real  and  personal  of 
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Earl  CharleSy  or  upon  the  Dowager  Countess,  and  the 
Earl  of  Thomondj  or  either  of  them ;  arfd  Henry  Herbert 
released  them,  and  all  and  singular  the  estates  real  and 
personal  of  Earl  Charles^  from  the  same,  and  covenanted 
to  do  any  other  act  required  for  further  releasing  the 
same,  and  better  extinguishing  the  same  sums  of  money 
and  all  claims  of  Henry  Herbert  and  Lady  Elizabeth  by 
reason  thereof,  or  upon  the  estates  of  Earl  Charles. 
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In  the  same  month  of  May  1773,  and  by  deed,  dated 
the  11th  of  the  same  month,  and  made  between  Earl 
Georgej  described  as  the  eldest  son  and  heir  of  Earl 
Charles^  of  the  one  part,  and  the  Dowager  Countess  and 
the  Earl  of  Thomond  and  John  Drummond  of  the  other 
part,  after  reciting,  amongst  other  things,  tliat  there 
was  standing  in  the  names  of  the  Earl  of  Thomond  and 
John  Drummondf  the  capital  yearly  sum  of  2186/.  75.  Sd, 
consolidated  long  annuities,  which  had  been  purchased 
out  of  the  surplus  produce  of  the  real  and  personal 
estates  of  Earl  George^  during  his  minority,  and  were 
his  absolute  property  in  his  own  right,  and  that  the 
portions  of  Lady  Elizabeth  had  been  paid,  and  that  the 
Lady  Frances,  being  in  the  eighteenth  year  of  her  age, 
and  her  portions  being  payable  at  her  age  of  twenty-one 
years  or  day  of  her  marriage,  Earl  George,  in  order  to 
exonerate,  as  well  the  residuary  personal  estate  of  his 
late  father,  of  and  from  the  payment  of  the  additional 
portion,  legacy,  or  sum  given  to  the  Lady  Frances  by 
her  father's  will,  and  also  the  settled  estates,  and  all 
other  the  estates  real  and  personal  of  Earl  Charles,  of 
and  from  the  original  portion  or  like  sum  of  10,000/. 
provided  for  Lady  Frances  by  the  settlement,  and  to 
secure  and  provide  for  the  more  immediate  payment  of 
the  several  portions  or  sums  of  money,  when  and  as  the 
same  should  respectively  become  payable,  had  proposed 
and  agreed,  that  the  yearly  sum  of  784/.  65.  Sd.  Long 
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Annuities,  part  of  the  yearly  sum  of  2186/.  75.  Sd.  Long 
Annuities  before  %nentioned,  should  \^  appropriated  and 
set  apart  to  answer  and  pay  the  several  portions  of  the 
Lady  Frances^  when  the  same  should  l)ecome  payable ; 
and  after  reciting,  that  for  the  same  purposes.  Earl 
George  had  proposed  and  agreed,  that  the  yearly  sum 
of  392/.  35.  2d.  Long  Annuities  should  be  appropriated 
and  set  apart  to  answer  and  pay  the  portions  and  addi- 
tional portions,  by  the  settlement  and  will  of  Earl 
Charles  provided  for  his  younger  sons  Percy  Charles^ 
and  Charles  William.  .It  was,  by  the  said  deed,  wit- 
nessed, that  the  same  Long  Annuities  should  be  appro- 
priated and  set  apart  for  the  purposes  of  the  recited 
arrangement 


By  another  deed,  also  dated  the  11  th  day  of  May 
1773,  after  reciting  the  matters  aforesaid,  Earl  George 
allowed  the  accounts  of  his  mother  and  guardians,  and 
released  his  claims  as  residuary  legatee. 

On  the  9th  day  ofjtdy  1776,  the  Lady  jPra»re5  attained 
her  age  of  twenty-one  years.  Soon  afterwards,  the  Long 
Annuities  set  apart  to  answer  her  portions  were  trans- 
ferred into  her  name,  and  thereupon,  by  deed  poll  dated 
the  29th  August  1776,  she  acknowleged  that  she  accepted 
the  same  in  full  satisfaction  of  her  portions  under  the 
settlement  and  will  of  her  father,  and^she  released  Earl 
George  J  as  well  in  his  own  right,  as  in  his  character  of 
heir  of  the  body  and  executor  of  his  father. 


Percy  Charles  attained  his  age  of  twenty-one  years  on 
the  27th  of  September  1778,  and  Charles  William  at- 
tained his  age  on  the  8th  of  October  1780.  At  these  times 
respectively,  the  Long  Annuities  provided  to  answer 
the  portions^  were  insufficient  for  the  purpose :  the  sums 
required  to  make  up  the  deficiencies  were  supplied  by 
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Earl  George^  and  the  younger  sons,  Percy  Charles  and 
Charles  William^  upon  receiving  the  Long  Annuities  and 
the  sums  to  make  up  the  deficiencies^  i.  e.  upon  re- 
ceiving their  whole  portions^  executed  releases  dated,  as 
to  one  of  them,  on  the  25th  of  December  1778,  and  as 
to  the  other  of  them,  on  the  31st  oi  January  1781. 
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We  cannot  now  know  what  Earl  George  might  have 
said  or  done,  if  he  had  been  told,  that  the  charge  of  the 
additional  portions  exclusively  or  primarily  affected  the 
estates  in  Somerset^  Dorset^  and  Comwall:  —  that  he  was 
under  no  obligation  to  pay  the  same  out  of  his  own 
money,  and  that  paying  the  same  he  would  be,  or  was 
personally,  entitled  to  the  benefit  of  the  charge.  Under 
the  circumstances,  it  is  possible,  perhaps  not  improbable, 
that  he  might  have  desired  and  declared  his  intention 
to  exonerate  the  estate ;  but,  after  a  careful  consideration 
of  the  deeds  which  were  executed  on  the  several  oc- 
casions on  which  the  portions  of  the  younger  children 
were  provided  for  and  paid,  I  am  of  opinion  that  the 
question  was  never  brought  to  his  attention.  The  original 
portions  were  known  to  be  charged  on  the  York  estates, 
and  were  so  treated ;  and  there  are  expressions  in  the 
deeds  which  are  to  be  explained  with  reference  to  them, 
and  to  the  estates  on  which  they  were  charged ;  but  it 
seems  to  be  clear,  that  Earl  George  conceived  himself, 
as  executor  and  residuary  legatee, '  bound  to  pay  the 
additional  portions  out  of  his  own  money,  or  the  per- 
sonal estate  of  which  he  was  residuary  legatee.  He  was 
ignorant  that  the  additional  portions  were  properly  and 
primarily  chargeable  on  thereat  estates,  of  which  he  was 
tenant  for  life ;  and  the  nature  of  the  charge  being  un- 
known, and  unalluded  to  iu  the  deeds,  they  contain  no 
indication  whatever  of  intention  either  to  continue  the 
charge  or  to  exonerate  the  estate. 
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A  tenant  for  life  paying  off  a  charge  upon  the  estate, 
in  the  same  transaction  merging  the  security,  by  taking 
an  assignment,  connecting  it  with  the  legal  estate  of  in- 
heritance, primd  facie  puts  an  end  to  the  charge ;  but 
something  is  required  to  manifest  an  intention  to  exon- 
erate the  inheritance.  A  simple  payment  of  the  charge 
without  more,  is  sufficient  to  establish  the  right  of  the 
tenant  for  life  to  have  the  charge  raised  out  of  the  estate. 
He  has  no  obligation  or  duty  to  make  a  declaration,  or 
to  do  any  act  demonstrating  his  intention.  The  burden 
of  proof  is  upon  those  who  allege  that,  in  paying  off 
the  charge,  he  intended  to  exonerate  the  estate,  [a) 


In  this  case,  there  is  no  evidence  whatever,  except 
that  which  may  be  derived  from  the  execution  of  the 
several  deeds  which  have  been  stated ;  and  as  it  does  not 
appear  from  those  deeds  that  Earl  George  knew  his 
rights,  it  cannot  be  collected  from  them,  that  he  intended 
to  wave,  or  in  any  way  relinquish,  his  rights.  The 
words  of  the  deeds  are  fully  satisfied,  and  are  explicable 
only  on  the  supposition  that  he  did  not  know  that  he 
had  any  right  to  have  the  additional  portions  raised  out 
of  the  devised  real  estate,  and  that  he  did  understand 
it  to  be  his  obligation  to  pay  them  out  of  the  personal 
estate  or  his  own  money. 

If  it  had  been  necessary  to  shew,  otherwise  than  by 
legal  presumption,  that  Earl  George  intended  to  con- 
tinue the  charge,  it  would  have  been  impossible  to  prove 
it,  because  it  does  not  appear  that  he  knew  there  was  a 
primary  charge,  and  the  Plainti£&  could  not  have  proved 
that  he  intended  to  continue  a  charge,  the  existence  of 
which,  as  a  primary  charge,  was  unknown. 

The 
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The  difference  between  the  situation  of  the  Plaintiffs 
and  that  of  the  Defendant  is  this,  —  that  there  is  a  pre- 
sumption in  favour  of  the  Plaintiffs  and  not  in  favour  of 
the  Defendant.  In  the  relation  which  subsisted  between 
Earl  George  and  the  estate,  the  law  presumes,  that  in 
paying  off  the  sum  charged,  he  did  not  intend  to  exon- 
erate the  estate. 
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It  may  be  tr«|e.  that  if  Earl  George  had  known  the 
nature  of  the  charge,  and  that  he  might  have  raised  it 
for  his  own  benefit,  he  might  have  thought  fit  to  ex- 
onerate the  estate ;  but  this  is  no  more  than  conjecture, 
and,  in  the  absence  of  sufficient  evidence,  it  cannot  coun- 
tervail a  legal  presumption,  and  I  am  under  the  neces- 
sity of  concluding,  that  Earl  George  did  not,  by  his  acts, 
upon  payment  of  the  portions,  exonerate  the  estates 
from  the  additional  portions  charged  thereon  by  the 
will  of  Earl  Charles^  and  that  after  the  payment  of  the 
portions  in  the  year  1781,  Earl  George  was  entitled  to 
have  the  amount  raised  for  his  own  benefit 


With  respect  to  the  Statute  of  Limitations,  it  was 
argued  for  the  Defendant,  that  the  right,  if  any,  of  Earl 
George  to  the  charge  on  the  land  in  respect  of  the  por- 
tions, accrued,  at  the  latest,  on  the  Slst  day  oi  January 
1781,  when  the  last  portion  was  paid.  Releases  having 
been  given,  it  is  said  that  the  trustees  could  not  have 
raised  the  portions  at  their  own  discretion,  upon  the 
demand  of  Earl  George :  that  if  he  had  desired  to 
avail  himself  of  the  charge,  and  have  it  raised  for  his 
own  benefit,  he  must  have  filed  a  bill  against  the  trus- 
tees and  the  remainder-man ;  and  that  his  right,  in  this 
respect,  accrued  sixty  years  before  the  present  bill  was 
filed.  Earl  George^  it  is  said,  if  he  had  any  right,  was 
to  be  considered  as  in  possession  of  an  estate  exonerated* 
with  a  right  to  re-impose  the  charge;  and  his  right  to 
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1844.  re-impose  the  charge  is  lost  by  neglect,  non-claim,  and 
lapse  of  time,  under  the  statute.  This  argument,  how- 
ever, assumes,  that  the  estate  was  exonerated,  which  is 
The  Earl  of  j|^g  point  in  question ;  but  it  is  further  said,  that  there  is 
no  pretence  that  any  rent  was  ever  applied,  or  intended 
to  be  applied,  in  payment  of  interest,  so  that  Earl  George^ 
if  he  ever  was  entitled  to  the  charge,  received  no  interest 
upon  it :  that  he  received  the  rents,  and  applied  them  to 
his  own  use,  without  any  regard  to  the  charges ;  and  tliat 
his  acts,  in  that  respect,  ought  not  to  be  qualified  for 
the  bene6t  of  his  executors. 

The  statute  (a)  enacts,  that  no  suit  shall  be  brought 
to  recover  any  sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon  or  pay- 
able out  of  any  land  or  rent,  but  within  twenty  years 
next  after  a  present  right  to  receive  the  same  shall  have 
accrued,  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless,  in  the  meantime, 
some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment 
of  the  right  thereto  shall  have  been  given,  in  writing 
signed  by  the  person  by  whom  the  same  shall  be  pay- 
able or  his  agent,  to  the  person  entitled  thereto  or  his 
agent. 

Now  it  is  undoubted,  that  the  right  of  Earl  George  to 
receive  the  charge  accrued  to  him  in  the  year  1781, — 
that  no  subsequent  acknowledgment  of  his  right  thereto 
was  ever  made,  and  that  more  than  twenty  years  after 
the  right  accrued  expired  in  the  lifetime  of  Earl  George. 
But  it  is  argued  for  the  Plaintiffs,  that  the  clause  in  the 
statute  cannot  be  held  to  apply  to  cases  which  do  not 
admit  of  the  qualification  referred  to  in  the  same  clause, 

and 
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and  that,  under  the  circumstances  of  this  case,  Earl 
George  ought  to  be  deemed  to  have  kept  down  the  inte- 
rest on  this  charge. 

The  clause  of  the  act  assumes,  that  there  is  not  only 
a  person  capable  of  giving  a  discharge  or  release,  but 
also  an  assignable  person  by  whom  the  charge  is  pre- 
sently payable,  or  who  is  capable  of  paying  the  prin- 
cipal or  interest  of  the  charge,  or  of  making  an  acknow- 
ledgment of  the  right  thereto ;  but,  in  this  case,  there 
was  a  charge  upon  the  estate  which  no  assignable  per- 
son was  then  liable  to  pay,  and  in  respect  of  which  no 
person  was  capable  of  making  an  acknowledgment  that 
it  was  due,  as,  during  the  life  of  Earl  George^  it  was 
necessarily  uncertain  who,  at  the    time  of*his  death, 
would  be  the  person  to  take  in  remainder  subject  to  the 
charge.     It  is  further  argued,  that  the  st^atute  can  only 
apply  to  cases,  where  one  person  is  entitled  to  receive 
and  give  a  discharge,  and  another  person  is  entitled  to 
pay  or  capable  of  giving   an  acknowledgment  of  the 
right  to  the  charge ;  and  that  if  the  statute  were  held 
to  apply  to  a  case  like  the  present,  it  would  apply  to  a 
case  where  the  tenant  for  life  had  expressly  declared 
his  intention  to  keep  the  charge  alive,  or  had  procured 
a  term  to  be  vested  in  trustees  for  the  purpose  of  keep- 
ing it  alive,  unless  he  had  gone  through  the  ceremony 
of  paying  money  to  the  trustees,  for  the  purpose  of 
receiving  it  back  from  them  under  the  name  of  interest 
on  the  charge.     On  the  whole,  it  appears  to  me  that 
the  statute  cannot  be  applied  to  a  case  where  there  is 
no  assignable  person  liable  to  pay  the  charge,  no  per- 
son who,  by  the  delay»  could  be  induced  to  suppose 
that  the  charge  was  abandoned  or  merged,  and  where 
the  rent,  out  of  which  the  interest  of  the  charge  ought 
to  be  paid,  is  receivable  by  and  belongs  to  the  same 
person  who  is  entitled  to  the  interest. 

Before 
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1844.  Before  the  charge  was  paid,  to  the  younger  children, 

'^^^'^"^'^     it  was  the  duty  of  Earl  George  to  pay  or  account  for 
V,  the  interest  to  them,  and  to  prevent  any  accumulation 

Egrucont     *g*^'"s^  ^^®  remainder-man.      After  the  portions  were 
paid  (supposing  Earl  George  to  have  become  entitled  to 
the  charge  for  his  own  benefit),  it  was  still  his  duty  to 
prevent  accumulation  of  interest  against  the  remainder- 
roan.     Nothing  is  more  common,  than  for  a  man  to 
have,  with  reference  to  the  same  property,  a  right  to 
receive  the  income,  and  a  duty  to  apply  the  income,  or 
to  make  payments  out  of  it  in  a  certain  manner.      If 
the  property  producing  the  income  be  absolutely  his, 
subject  only  to  a  charge,  in  respect  of  which  it  is  his 
duty  to  make  payments  of  interest  out  of  the  income, 
and  he  becomes  owner  of  the  charge,  there  is  an  end  of 
the  duty  to  make  the  payments;  but  the  duty  to  make 
the  payments  may  not  be  a  simple  duty  owing  to  the 
person  entitled  to  receive  interest.     Where  the  estate 
in  the  property  charged  is  limited,  as  in  the  case  of  a 
tenant  for  life,  the  duty  of  paying  interest  to  the  person 
entitled  to  receive  it,  may  be  connected  with  the  further 
duty  of  preventing  the  accumulation  of  interest  against 
the  remainder-man;  and  where  the  owner  of  the  rent 
has  become  owner  oF  the  charge,  if  the  duty  to  prevent 
accumulation  of  interest  upon  the  charge  against  the  re- 
mainder-man continues,  this  Court  will  hold  a  tenant  for 
life,  owner  of  a  charge  on  the  inheritance,  to  have  dis- 
charged that  duty.     It  is  presumed  to  be  done,  first,  on 
the  ordinary  principle,  that  this  Court  will  assume  to  be 
done  that  which  the  party  might  and  ought  to  have 
done;  secondly,  to  prevent  any  prejudice  arising  to  the 
remainder-man  by  the  accumulation  of  interest;   and, 
thirdly,  to  prevent  multiplicity  of  suits,  and  relieving  the 
remainder-man,  compelled  to  pay  an  accumulation  of 
interest,  from  the  necessity  of  suing  the  representatives 

of 
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of  the  tenant  for  life,  whose  duty  it  was  to  pay  the 
interest,  for  reimbursement 

It  was  contended,  that  if  the  duty  to  pay  comprised 
DO  duty  to  any  one  but  the  party  entitled  to  receive,  the 
Court  would  not  interfere  or  in  any  way  qualify  the 
acts  of  the  tenant  for  life,  for  the  purpose  of  deeming 
the  duty  to  be  satisfied  or  not.  I  agree  to  that;  but  in 
the  case  of  tenant  for  life,  owner  of  a  charge  on  the  in- 
heritance, it  is  not  merely  with  reference  to  the  party 
himself  that  the  duty  of  paying  the  interest  arises :  he 
^receives  the  income,  and  is  entitled  to  the  interest  pay- 
able thereout ;  and  when  he  has  received  the  income,  he 
is  deemed  to  have  paid  or  kept  down  the  interest,  not 
because  of  any  duty  which  he  owes  to  himself,  but 
because  he  has  a  duty  to  another,  t\  e.  to  the  remainder- 
man, to  prevent  the  accumulation  of  interest  against 
him.  If  you  suppose  the  charge  to  be  a  subsisting 
charge,  there  being  no  express  payment  of  interest,  no 
act  by  which  the  payment  of  interest  can  be  proved, 
there,  would  be  an  accumulation  of  interest  against  the 
remainder-man,  if  the  law  did  not  presume  a  duty  to 
prevent  it,  and  also  a  satisfaction  or  performance  of  that 
duty,  by  the  person  who  received  the  income,  by  the 
due  application  of  which  the  duty  dught  to  have  been 
performed.  It  is  not,  I  think,  necessary,  to  assume  as  a 
fact  (though  this  has  been  done),  that  the  tenant  for  life 
must  have  received  the  interest  of  the  charge,  at  the 
times  when  he  received  the  rents  of  the  estate.  It  is 
sufficient,  that,  by  a  rule  of  law,  the  tenant  for  life  of  an 
estate  who  is  also  the  owner  of  a  charge  on  the  in- 
heritance must,  in  favour  of  the  remainder-man,  be 
deemed  to  have  kept  down  the  interest  of  the  charge 
out  of  the  rents  received  ;  and  I  think  that  the  remainder- 
man in  whose  favour  this  rule  has  been  established 
cannot  be  permitted  to  contend,  that  the  interest,  thus 
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for  his  benefit  deemed  to  have  been  kept  down  and  paid, 
was,  in  fact,  not  paid,  for  the  purpose  of  enabling  him 
to  say,  that,  under  the  Statute  of  Limitations,  the  ri^t 
to  sue  for  the  charge  is  lost.  Under  these  circum- 
stances, I  think  that  the  case  does  not  come  within  the 
purview  of  the  Statute  of  Limitations. 


Under  the  circumstances,  and  for  the  reasons  I  have 
stated,  it  appears  to  me  that  the  Plaintiflb  are  entitled 
to  the  relief  which  they  pray. 

Declare,  that,  according  to  the  true  construction  of 
the  will  of  Earl  Charles^  the  additional  portions, 
amounting  to  25,000/.  thereby  given  to  the  younger 
children  therein  named,  constitute  a  primary  charge  on 
the  estates  by  the  said  will  devised  to  the  testator's 
eldest  son  for  his  life ;  and  that  Earl  Geargef  the  tenant 
for  life  of  those  estates,  having  paid  the  same  addi- 
tional portions  to  the  persons  entitled  thereto,  out  of 
his  own  monies,  became  and  was,  and  up  to  the  time  of 
his  deati)  continued  to  be,  entitled  to  the  same  charge 
for  his  own  benefit,  and  that  the  Plaintifls,  as  his  l^al 
personal  representatives,  are  now  entitled  thereto,  as 
part  of  his  personal  estate.  Take  an  account  of  what  is 
diie,  and  decree  the  amount  to  be  raised. 


The  Defendant  appealed,  but  the  case  was  afterwards  oompro* 
noised,  by  the  PlaiDtiil^  making  some  concessions. 
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^T^HIS  was  a  suit  instituted  against  the  surviving  Executors 
-*•    executors,  for  the  administration  of  a  testator's  aurtioneer"" 
estate.  who  received 

the  deposit 
After  some 
By  the  decree,  it  was,  amongst  other  things,  referred  "J®?®"**?^ 
to  the  Master,  to  '^enquire  and  state  to  the  Court,  what  purchases 

sales  had  been  made  of  the  leasehold  estates  of  the  ^^^^^^ 

pleted  on  the 

testator,  and  whether  any  and  what  deposits  were  left  in  i7th  of 
the  bands  of  the  auctioneer,  and  to  what  amount,  and  ig^f,    xhe 

under  what  circumstances.''  auctioneer 

failed  to  pay 
over  the 
The  Master,  by  his  report,  found,  that  Messrs.  Grif-  ^«P<>"^    The 
At,  Hopkins  and  Cooper^  formerly  carried  on  business  as  acting  under 
auctioneers  to  a  very  large  extent,  and  were  considered  |^^  advice, 
to  be  men  of  high  character,  ability,  and  integrity,  and  proceedings 
had  been  employed  by  the  testator:  that  Griffith  and  ^uhe  uTh 
HcpkinSf  having  amassed  considerable  fortunes,  relin-  of  March 
qnbhed  the  business  to  Cooper^  who  continued  to  carry  money  was 

it  on  down  to  January  1882,  "  and  was  considered,  by  *®'K  The 

..■•        .111       1         •  r.  .       auctioneer 

people  m  his  neighbourhood,  to  be  a  person  of  integrity  was  not,  at 

and  credit,  and  enjoyed  a  good  reputation.*'  JlctioTo'f  the 

sales  or  after- 
That  the  executors,  being  unable  to  let  the  leaseholds,  rumlulicMto 
employed  Cooper  to  sell  them  by  auction.     That  they  P&y  the  ba- 
were  accordingly  sold  by  him  on  the  80th  of  May  1881,  under  the^cir- 
and  that  the  deposits,  to  the  amount  of  619A  were  paid  cumstances, 
to  Cooper^  the  auctioneer ;   that  delays  in  completing  cutors  were 
the  purchases  unavoidably  occurred,  but  that  ultimately,  jj^b]^'**^""''^ 
on  the  I7th  of  December  1881,  the  sales  were  com- 
pleted ;   that  Cooper  did  not  attend  on  that  occasion, 
and  that  the  solicitors  of  the  executors,  by  letter  written 

«  2  on 
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« 

184S.  on  the  2l8t  of  December^  expressed  their  surprise  at 
this,  and  appointed  the  next  day  for  a  meeting;  that 
Coqpef^s  son  then  attended,  and  stated  that  his  father 
had  made  large  advances  on  the  faith  of  the  completion 
of  the  sale  of  an  estate,  and  that  until  he  received  that 
money,  he  could  not  pay  over  the  balance  of  the  de- 
posits, and  that  he  promised  the  Defendants  to  send  his 
father's  accounts  to  the  executors*  solicitors  on  the  fol- 
lowing day;  that  Cooper  attended  the  next  day,  and 
his  account  being  produced  and  examined,  he  was  re- 
quired to  pay  the  balance ;  that  he  stated .  his  in- 
ability to  do  so  at  that  time,  but  that  he  had  a  sale  of  a 
large  property  shortly,  by  which  he  should  receive  a 
considerable  sum,  and  should  then  be  able  to  pay  the 
balance  due  from  him.  That  the  executors  consulted 
with  their  solicitors  several  times  between  the  30th  of 
December  1881  and  the  21st  of  January  18SS,  on  the 
best  means  of  obtaining  payment  of  the  balance  due  from 
Cooper;  and  that  on  the  21st  of  January  1832  the  soli- 
citors wrote  to  Cooper^  stating,  that  if  he  did  not  come 
to  a  satisfactory  settlement,  they  should  be  compelled 
to  adopt  coercive  measures  against  him  immediately ; 
that  Cooper  did  not  send  any  answer,  and  that  the 
executors  frequently  consulted  with  their  solicitors,  after 
they  had  written  the  last-mentioned  letter,  on  their  being 
unable  to  see  Cooper^  or  obtain  payment  of  the  balance 
due  from  him  ;  and  that, they  instructed  their  solicitors 
to  issue  a  bailable  writ  against  Cooper^  which  was  done 
on  the  14th  of  March  1832,  and  a  warrant  was  placed  in 
the  hands  of  a  very  active  officer  to  execute,  but  that  the 
officer  was  never  able  to  discover  Cooper.  That  the 
executors  were  unable  to  discover  where  Cooper  was, 
for  a  period  of  upwards  of  six  years,  but  that  they  had 
lately  found  that  Cooper  left  his  residence  in  the  last 
week  in  January    1832,   and  went  to*  Gravesend,  and 

subsequendy 
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subsequently  iuto  divers  parts  of  England^  where  he  con-        1843. 
tinued  to  secrete  himself  for  upwards  of  six  years. 

The  Master  also  found  that  Cooper  was  not,  at  the 
time  of  the  completion  of  the  sales,  or  at  any  time  sub- 
sequent, in  circumstances  to  pay  the  balance  so  due  from 
him. 

The  cause  now  came  on  for  further  directions,  when 
the  question  was  whether,  under  the  circumstances,  the 
executors  were  or  were  not  personally  liable  for  the  loss 
which  had  occurred. 

Mr.  Pembertofi  Leigh  and  Mr.  J.  J.  Williams^  for 
the  Plaintiffs,  contended  that  the  executors  were  per- 
sonally liable  for  the  amount  lost  by  the  insolvency  of 
the  auctioneer;  that  they  ought  not  to  have  left  the 
money  in  his  hands,  and  that  they  had  not  used  due 
diligence  in  proceeding  against  him  after  his  default  in 
December:  that  to  release  a  trustee  or  executor, 
where  he  employs  an  agent,  it  must  be  shewn  that  the 
money  was  not  lost  by  any  want  of  diligence.  That 
here,  from  December  to  March,  no  active  step  had  been 
taken  to  compel  Cooper  to  pay  the  money ;  and  which, 
if  taken,  might  have  proved  successful. 

Mr.  Tumerj  in  the  same  interest. 

Mr.  Tinnet/j  conird. 

The  executors  are  not  liable ;  they  left  the  deposit  in 
the  hands  of  the  aucUoneer,  who  acted  as  the  agent  of 
both  parties.  Up  to  December,  they  could  not  do 
otherwise.  After  that  time,  they  acted  bondjUe,  under 
legal   advice,   and  did  all  that  could  be  done   to   re- 

R  S  cover 
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1843.  cover  the  amount.  Cooper  seems  to  have  absconded  in 
January^  and  from  the  Masters  report,  it  appears  that 
Cooper  was  not  at  the  time  of  the  sale,  or  any  time  sub- 
sequent, in  circumstances  to  pay  the  balance  due  from 
him. 

The  Master  of  the  Rolls. 

There  seems  to  be  some  difficulty  in  this  case.  The 
executors,  in  the  discharge  of  their  duty,  were  under  the 
necessity  of  employing  an  auctioneer;  and  until  the  pur- 
chases were  completed,  the  deposit  remained  in  the  hands 
of  the  auctioneer,  as  the  agent  for  both  the  vendors  and 
purchasers.  There  can  be  no  objection  against  their  em- 
ploying this  gentleman  as  an  auctioneer.  On  the  17th  of 
December  18S1  the  purchases  were  completed,  and  from 
that  time  the  money  belonged  to  the  executors,  and 
Cooper  must  then  be  considered  to  have  held  it  for 
them.  The  auctioneer  did  not  attend  at  the  completion 
on  the  17th  of  December^  and  on  the  21st  the  solicitors 
wrote  a  letter,  in  which  they  expressed  their  surprise, 
and  required  explanation,  and  which  was  delivered  on 
the  21st.  The  son  attended  next  day,  and  informed 
the  executors  that  his  father  could  not  pay  the  balance 
until  he  received  monies  which  he  had  advanced  on 
other  sales.  That  being  an  unsatisfactory  state  of 
things,  what  ought  the  trustees  to  have  done?  This 
depended  on  the  circumstances  of  the  auctioneer.  The 
matter  goes  on,  nothing  is  effected  until  January  18S2; 
there  is,  then,  a  threat  of  coercion,  and  in  March  a 
capias  is  sued  out.  Under  all  the  circumstances,  this 
might  have  been  the  most  prudent  course  to  pursue. 
I  have  great  reluctance  in  charging  the  trustees.  The 
estate  has  suffered,  but  not  from  the  executors  having 
improperly  or  inconsiderately  employed  this  man,  and 
the  executors  appear  to  have   been  acting  under  the 

advice 
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advice  of  their  solicitors  from  day  to  day.     I  will  look 
further  into  iC 

The  Master  i^iAe  Rolls. 

I  have  considered  this  case,  and  I  think,  under  the 
circumstances,  that  the  executors  cannot  be  charged. 
They  were  under  the  necessity  of  employing  an  agent, 
and  after  the  completion  of  the  contract,  they  appear  to 
have  taken  all  the  pains  they  could  in  the  matter. 
Acting  under  legal  advice,  on  which  they  seem  to  have 
relied,  they  pursued  that  which  was  considered  the  most 
prudent  and  proper  course,  and  a  loss  has  unfortunately 
arisen. 

I  have  not  been  able  to  find  any  case  in  which,  under 
similar  circumstances,  executors  have  been  charged. 
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SAMUDA  i;.  LOUSADA. 


Dec.  2S. 


THE  testator,  by  his  will,  dated  in   1803,  gave  his  Power  to  ap* 

daughter  an  annuity  of  600/.  a  year  for  the  term  P°!^'  J^jJ"" 

of  her  natural  life,  and  he  directed  his  executors  to  under  the  cir« 

invest  in  the  public  funds  a  sum  of  money  "  sufficient  to  authori^^^ 

to  produce,  and  effectually  yield  and  secure  the  said  an-  the  appoint- 
.         i.         •  ■  •         .til  fl«        1     rs.      1        1       ment  of  the 

nuity  of  500f.  to  his  said  daughter;"  and  after  her  de-  principal  sum 

cease,  the  testator  "  directed  that  the  said  annuity  or  '?^*p'®  ^  '"I 

yearfy  sum  of  SOOL  should  go  to  and  for  the  use  of  such  securing  it. 

person  or  persons,   intents  or  purposes,"  as  his  said  beque«hVd  "^ 

daughter  an  annuity  of 
500/.  a  year 
to  his  daughter  for  life,  and  directed  an  investment  in  the  funds  for  securing  it,  and 
after  her  c&cease,  he  directed  the  "  annuity  "  should  go  as  his  daughter  should  by  will 
appoint,  and  in  default,  the  **  annuity  "  should  be  applied  towards  the  maintenance 
of  her  children  till  twenty-one,  and  then  the  *'  principal  sum"  to  the  children,  with  a 
gift  over  **  of  the  said  principal  sum  of  money."  Held,  that  thcTdaughter  had  the 
power  of  appointing  the  principal  sum. 

R  4 
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1843.        daughter  should  by  will   appoiut,  and   in  default  he 
directed  "  the  said  annuity  or  yearly  sum  of  SOOt" 
V.  should  be  applied  for  the  maintenance  and  education  of 

LousADA.  jjgj.  children  until  they  attained  twenty-one,  ♦«  and  then 
upon  trust,  as  to  the  principal  sum  so  to  be  invested  as 
aforesaid,  and  all  interest  due  thereon,  to  and  amongst" 
the  children  of  his  daughter  living  at  her  death,  with  a 
gift  over  "  of  the  said  principal  sum  of  moneys"  in  case  of 
her  dying  without  leaving  lawful  issue,  and  intestate,  or 
if  the  children  should  die  under  twenty-one. 

The  sum  of  16,666^  ISs.  4d.  consols  was  purchased 
for  securing  the  annuity,  and  the  produce  paid  to  the 
daughter  for  life. 

The  daughter  by  her  will,  dated  in  18S7,  made  an 
appointment  of  the  500/.  a  year,  and,  so  far  as  she  could 
or  might,  of  the  sum  of  16,666/.  ISs.  4tf.  consols  invested 
for  securing  that  annuity. 

This  was  a  petition  that  the  consols  might  be  trans- 
ferred to  the  petitioner  the  appointee,  on  the  trusts  of 
the  will  of  the  daughter. 

Mr.  Pemberton  Leigh^  for  the  petitioner,  contended 
that  the  daughter  had  the  power  of  appointing  the  prin- 
cipal sum.  (a) 

Mr.  TWner,  contrd^  contended  that  the  testator  had, 
by  his  will,  made  a  dbtinction  between  the  *^  annuity '' 
and.  the  **  principal  sum,"  and  had  given  his  daughter 
the  power  of  appointing  the  annuity  only,  which  would 

be  limited  to  a  life  interest ;  Btemtt  v.  Roberts,  {b) 

Mr. 
(a)  See  Page  v.  LeapingweU,         {b)  Cr.  4-  Ph.  274. 
IM  Ve9.  463. ;  Haig  v.  Sunney^ 
1  i^ifN.  i  S.  4S7. 
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Mr.  Pemberion  Leighj  in  reply.     This  is  a  general        1849. 

power  of  appointment  carrying  the  whole  annuity.    The  ^"^"^^^'"^^ 
sabject  of  the  power  is  the  same  as  of  the  gift  over  in  v, 

default  of  children.  Lousada. 

The  Master  of  the  Rolls  held  that  the  daughter 
was  authorized  to  appoint  the  capital. 


BELCHfiR  V.  WHITMORR  J^W. 

'T^HIS  was  a  motion,  before  decree,  for  a  reference  to  Where  the 

'*'    the  Master  to  make  certain  preliminary  enquiries  equity  o?a 

under  the  Sth  Order  o{  May  1889.  {a)  P.l?'?^?"'  , 

^  ^  '  bill  is  denied 

bv  the  answer, 

In  1812,  upon  the  marriage  of  Edward  Whitmore  with  5^i|^^"''o„ 

Frances  his  wife,  a  sum  of  10,000/.  reduced  annuities  motion,  direct 

was  vested  in  trustees,  upon  trust  for  Edward  Whitmore  Ji^/cnq^jjes 

for  life,  and  after  his  decease  (in  the  events  which  hap-  under  the 

pened)  upon  trusts  for  the  children  of  the  marriage.  Order  of  May 

1839. 
_     _  _      _  _  _         _  __, .  .     /.  A  bill  was 

In  March  1885,  Edward  Whttmore  was  possessed  of  a  filed  to  set 

policy  of  assurance,  on  his  own  life,  in  the  Equitable^  to^^sctu'^"'"" 

for  a  sum  of  5000/.,  which,  by  an  indenture  dated  the  meat,  on  the 

5th  of  March  1885,  he  assigned  to  trustees  upon  the  £^o"lvcncy*of 

trusts  of  his  marriage  settlement.  the  senior,  the 

insolvency 
being  denied 

On  the  1st  of  July  1841,  Edward  Whitmore  and  his  by  the  answer, 

the  Court 
partners  became  bankrupts.  declined 

'pi^jg  ordering,  on 

^   ..       ^  motion,  the 

(fl)  Ordme9  Con.  156.  preliminary 

enquiries  as 
to  the  parties  interested  under  the  settlement 
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1844.  This  bill  was  filed  by  the  assignees  o(  Edward  mil- 

^^^^1^^     "^^^9  alleging  that  at  the  time  Edward  WhUmore  exe- 
V.  cuted  the  deed  of  the  5th  of  March  1835,  he  was  insol- 

vent, and  seeking  to  set  it  aside,  as  voluntary  and  exe- 
cuted for  the  purpose  of  delaying  his  creditors. 


Whitmorb. 


The  bill  allq^ed,  that  there  were  seven  children  of 
the  marriage,  one  of  whom  had  died  an  infant  in  1840, 
and  that  one  had  married  the  defendant  Halsey^  and 
that  under  some  indenture  of  settlement  executed  pre- 
viously to  their  marriage,  Halsey  and  his  wife  claimed 
to  be  entided  to  one-seventh  share,  or  to  some  other 
interest,  in  the  said  policy  of  assurance. 

The  answer  of  Robert  and  George  Whitmore  denied 
the  insolvency  of  the  firm  of  Whitmore^  Welk^  WettSj  and 
fVAitmoref  and  also  of  Edward  Whitmore^  previous  to 
1835;  and  Robert  Whitmore  also  said,  that  having 
learned  in  1835,  that  Edward  Whitmore  was  about  to 
be  married  again,  and  also  that  Caroline^  one  of  his 
daughters,  was  about  to  be  married  to  Mr.  Halsey^  he 
thought  it  advisable  that  the  policy  of  assurance  should 
be  assigned  to  the  trustees  of  the  marriage  settlement, 
as  a  better  provision  for  the  children  of  his  first  mar- 
riage, and  in  order  that  a  larger  settlement  might  be 
made  on  Caroline^  the  wife  of  Mr.  Hakey^  who  was  then 
about  to  be  married.  That  accordingly,  upon  the  i^ 
plication  of  Robert  Whitmore^  Edward  Whitmore^  before 
any  marriage  was  solenmized,  agreed  to  assign  the  policy 
of  assurance,  and,  under  those  circumstances,  did  exe- 
cute the  deed  of  the  5th  of  March  1835,  and,  by  an 
indenture  dated  the  11th  o^  March  1835,  Edward  Whit- 
more appointed,  among  other  things,  that  one  equal 
seventh  part  of  the  monies  to  become  payable  on  the 
said  policy  of  assurance,  should,  upon  the  solemnization 
of  the  said  intended  marriage,  become  an  interest  vested 

in 
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in  the  said  Caroline  Whiimore^  and  should  be  transrerred  1844. 

and  paid  to  her  executors,  administrators  and  assigns,  i^*^^'"^^ 

as  soon  as  conveniently  might  be  after  the  decease  of  v. 

him  Edward  Whitmore.  Whitmorb. 

A  motion  was  now  made  by  the  Plaintiffi,  under  the 
5th  Order  of  May  18S9  (a),  for  a  reference  to  the  Mas- 
ter, to  inquire  when  Frances  Whitmore^  the  wife  of 
Edward  Whitmore^  died ;  what  children  there  were  of 
the  marriage,  when  they  were  bom,  whether  any  were 
dead,  when  they  died,  and  whether  any  such  children, 
being  a  son  or  sons,  had  at  the  time  of  his  death  at- 
tained twenty-one,  or  being  a  daughter  or  daughters, 
had  attained  that  age  or  been  married,  and  who  were 
the  personal  representatives  of  such  child  or  children ; 
and  also  to  inquire,  what  children  there  had  been  born 
of  the  marriage  of  the  Defendant  Halsey  and  Caroline 
his  wife,  and  when  they  respectively  were  born,  and 
whether  any  of  them  were  since  dead,  and  if  dead,  when 
they  respectively  died. 

Mr.  Purvis  and  Mr.  Pryor^  in  support  of  the  motion, 
cited  Hawkins  v.  Hawkins,  [b) 

Mr.  KindersUy  and  Mr.  fValpolef  for  the  Defendants' 
Bobert  and  George  Whitmore^  resisted  the  proposed 
reference,  contending  that  at  the  hearing  the  enquiries 
now  asked  might  be  found  to  be  unnecessary ;  that  the 
Plaintiffs  must  shew  an  existing  necessity  for  the  en- 
quiries, before  the  Court  would  make  the  order ;  Breeze 
V.  English  (c) ;  that,  as  it  was  stated  by  the  Defendants' 
answers  that  the  assets  of  the  settlor,  in  18S5,  were 
sufficient  to  pay  all  demands  upon  his  separate  estate, 

there 

ia)  Ordmes  Can.  136.  (c)  3  Hare,  118. 

{6)  1  Hare,  54S. 
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1844.        there  was  therefore,  under  that  state  of  circamstances, 

^^^^^^'^^     DO  reason   for  asking  for  these  enqoiries ;  Topham  ▼. 

V.  Ldghtbodbf  (a),  Frost  v.  HamiUon.  (6) 

Whitmoeb. 

Mr.  Turner  and  Mr.  Freeltng  in  the  same  interest. 

Edward  fVhiimore  was  solvent  in  1835,  and  the  in- 
validity of  the  assignment  has  not  yet  been  established. 
The  settlement  was  made  by  Edward  Whiimore^  the 
elder,  in  contemplation  of  a  second  marriage,  and  so 
far  as  relates  to  Mrs.  Hahey^  it  was  supported  by  a 
valuable  consideration,  and  was  not  voluntary.  The 
Plaiutifis,  therefore,  cannot  ask  for  enquiries  respecting 
the  persons  entitled  undfsr  her  marriage  settlement,  and 
have  made  no  primd  facie  case  to  support  their  claim 
against  it 

Mr.  Punns^  in  reply. 

The  Piainti£&  have,  specifically,  by  their  bill,  stated 
debts  existing  in  1835  and  at  the  time  of  the  bank- 
ruptcy, shewing  that  the  firm  was  insolvent  in  1835: 
they  are  not  denied.  This  then  is  a  primd  Jacte  case. 
Independently  however  of  that,  where  a  class  of  persons 
Is  interested,  the  Court  requires  that  the  preliminary 
enquiries  should  be  made  before  it  will  determine  any 
question  relating  to  the  property  claimed  by  the  class. 
Convenience  requires  that  this  should  be  done  before 
the  hearing,  to  prevent  the  cause  then  standing  over; 
and  this  was  the  very  object  of  this  general  order. 

The  Master  of  the  Rolls. 

The  Order  referred  to  was  made  for  the  purpose  of 
accelerating  a  cause,  and  to  give  the  Plainti£  an  oppor- 
tunity 
(a)  1  Hare.  289.  (b)  i  Beat.  33. 


Whitmorb. 
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tunity  of  shewing,  at  the  first  hearing,  that  the  proper        1844. 

parties  were  before  the  Court     In  that  respect  the      b^^I^  * 

Order  has  been  efiectual.     The  Court,  however,  will 

not  direct  preliminary  enquiries,   unless  it   be    plain 

that  they  will  serve  some  useful  purpose,  nor  will  the 

reference  be  made  when  the  Plaintifls  shew  no  right  to 

them. 

The  Piaintifis  in  the  present  case  claim  to  set  aside 
a  deed,  on  the  ground  that  the  assignor  was  insolvent 
at  the  time  of  its  execution.  This  is  the  question  to  be 
litigated  between  the  assignees  and  the  persons  claiming 
under  the  settlement,  and  can  only  be  determined  when 
all  the  fiicts  are  in  evidence  before  the  Court.  The 
answer  wholly  denies  the  Flaintifis'  claim ;  and  it  cannot 
be  known  until  the  hearing  whether  the  defence  is  suf- 
ficient to  rebut  the  Plaintifib'  demand.  At  the  hearing 
an  enquiry  would  probably  be  asked,  if  the  Plaintifi» 
then  appeared  to  have  a  probable  ground  for  relief,  be* 
cause  the  Plaintifis  could  not  have  a  decree  against 
absent  persons ;  but  if  the  cause  were  before  the  Court 
upon  evidence,  and  the  Plaintifis'  right  being  denied,  the 
evidence  appeared  satisfactory  against  the  claim,  the 
Defendants  would  at  once  ask  that  the  bill  might  be 
dismissed,  and  if  that  were  done,  the  enquiries  would" 
turn  out  perfectly  useless. 

The  Plaintifis'  case  not  being  made  out,  and  there 
being  a  direct  denial  by  the  Defendants  of  the  Plaintifis' 
title,  the  enquiries  ought  not  to  be  directed,  though 
they  may  hereafter  turn  out  to  be  necessary. 

No  order  can  therefore  be  made  as  to  the  preliminary 
enquiries,  for  with  the  denial  in  the  answer,  the  Plaintifik 
have  not  shewn  such  an  interest  as  to  entitle  them  to 

the 
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1844.        the  reference.     The  costs  must  be  reserved   to  the 

'^^"'^^^^^     hearing. 
Belchbr  ^ 

V,  . — 

Whitmorb. 

See  Meinerixhagen  t. 2}am,  10  Sim.  SS9.;  Lee  ▼.  Skam^ i6. 569.; 
Logan  Y.  Bmnei,  i6. 604. ;  WUiOH  ▼•  ApplegaM,  ib.  657. 


AprilM. 


DALTON  V.  HAYTER. 


A  Plaintiff 
may  set  down 
a  demurrer 
for  aigument, 
without  wait- 
ing for  the 
Defendant  to 
enter  it  with 
the  Registrar. 

Whether, 
since  the 
Orders  of 
1841,  it  is 
necessary  for 
a  Defendant 
to  enter  a 
demurrer  with 
the  Registrar 
within  eieht 
days  at  all, 
qiuere, 

A  Defend- 
ant neglected 
to  enter  his 
demurrer  with 
the  Registrar 
within  eight 
days,  the 
Court  refused 
to  overrule 
it  on  that 
ground. 


TN  this  case,  the  Defendant  filed  a  demurrer  to  the 
-^  whole  bill  on  the  21st  of  March  1844.  'The  De- 
fendant did  not  enter  the  same  with  the  Registrar  within 
eight  days,  and  the  Plaintiff  applied  to  the  Master  of 
the  Rolls,  er  parte,  for  an  order  disallowing  it  as  of 
course  under  Lord  Clarendon^s  order,  (a)  This  order 
is  as  follows :  — 

**  Every  demurrer  shall  express  the  several  causes  of 
demurrer,  and  shall  be  determined  in  open  Court;  and 
such  pleas  also  as  are  grounded  upon  the  substance  and 
body  of  the  matter,  or  extend  to  the  jurisdiction  of  the 
Court,  shall  be  determined  in  open  Court,  and  for  that 
purpose  the  Defendant  is  to  enter  the  same  with  the 
registrar  within  eight  days  after  filing  thereof,  or  in  de- 
bult  of  such  entry  made^  the  same  shall  be  disallowed 
of  course  as  put  in  for  delay ;  and  the  Plaintiff  may  then 
take  out  process  to  enforce  the  Defendant  to  make  a 
better  answer,  and  pay  405.  costs ;  and  the  same  shall 
not  afterwards  be  admitted  to  be^  set  down  or  de- 
bated. 


(a)  Beamei  Ord.  173.,  Sanders'  Ord.  298. 
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bated,  unless  upon  motion  it  shall  be  ordered  by  the        1844-. 
Court-"  (a) 

The  Master  of  the  Rolls  declined  making  the  order 
at  present,  but  allowed  the  Plaintiff  **  to  set  the  de- 
murrer down  for  argument"  within  the  twelve  days 
allowed  by  the  34th  Order  of  August  1841.  (b)  This 
step  to  be,  however,  without  prejudice  to  the  Plaintiff's 
right  to  insist  on  the  same  objection  when  the  demurrer 
was  called  on. 


The  demurrer,  having  been  regularly  set  down  by  the 
Plaintiff  accordingly,  now  came  on  for  argument,  when, 

Mr.  Wood  insisted  that  it  ought  to  be  overruled,  in 
consequence  of  the  neglect  of  the  Defendant  to  enter  it 
with  the  Registrar.  He  argued  that  it  was  still  neces- 
sary for  a  Defendant  to  enter  a  demurrer  *<  with  the 
Registrar : "  that  a  Plaintiff  could  not  set  down  a  de- 
murrer **for  argument"  until  the  Defendant  had  so 
entered  it:  and  that  the  non-entry  by  a  Defendant 
would  render  it  impossible  for  the  Plaintiff  to  comply 
with  the  exigency  of  the  S4th  Order  of  August  1 841,  and 
set  it  down  for  argument  within  the  twelve  days.  That 
the  Plaintiff  would  be  greatly  prejudiced  if  he  were  not 
allowed  the  benefit,  to  which,  according  to  the  strict 
practice  of  the  Court,  he  was  entitled. 

Mr.  Kinderdey  and  Mr.  Beavan^  contrd.    The  entry 
**  with  the  Registrar"  is  a  mere  useless  form,  and  is  so 
considered  by  the  officers  of  Court.     It  now  consists 
merely  of  paying  a  shilling  fee  (r),  and  in  no  way  ad- 
vances 

(a)  See  Jordan  ▼.  Sawkins,  5         {b)  Ord.  Can.  174. 
B.  C.  C.  37S. ;  SvUock  ▼.  Edrng-         (e)  Ord.  Can,  108. 
tout  1  Sm,  481.;  Heamv.  Way, 
6  Beao.  569. 


Haytrr. 
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]  844.        vances  the  hearing  oF  the  demurrer,  which  depends  on 
^^^*^      the  order  to  set  it  down  "  for  argument,''  which  may 
V.  be  obtained  by  the  Plaintiff,  immediately  on  the   de- 

murrer being  filed,  and  without  waiting  until  it  has  been 
entered  with  the  Registrar. 

The  object  of  Lord  Clarendon's  order  was  this :  for- 
merly demurrers  were  referred  to  the  Master,  but  by 
Lord  Bacon's  (a)  and  Lord  Clarendon's  (b)  orders,  they 
were  directed  to  be  determined  by  the  Court,  and  for  that 
purpose  a  duty  was  imposed  on  the  Defendant  to  enter 
them  with  the  Registrar.  Now  by  Lord  CaUetihanCs 
orders,  a  Plaintiff  is  bound  to  set  the  demurrer  down  for 
argument :  this  latter  order  has  therefore  superseded  the 
former  one,  and  the  practice  founded  on  it. 

The  Master  of  the  Rolls. 

I  am  very  much  at  a  loss  to  understand  the  object  for 
which  this  objection  is  made.  Cases  have  occurred  in 
which  a  Defendant  seeing  an  objection  plainly  appearing 
on  the  bill,  has,  purposely,  allowed  the  Plaintiff  to  pro- 
ceed with  his  bill,  in  order  to  turn  him  round  on  that  very 
objection  at  the  hearing ;  whereas,  if  such  Defendant 
had  demurred,  the  Plaintiff,  by  submitting  and  amend- 
ing his  bill,  might  easily  have  removed  the  objection. 
I  have  seldom  heard  it  said,  that  it  b  for  the  benefit 
of  a  Plaintiff  to  prevent  the  hearing  of  a  demurrer, 
for  if  the  bill  is  defective,  it  is  greatly  to  the  advantage 
of  a  Plaintiff  to  have  the  objection  pointed  out  to  him, 
if  it  be  fatal  it  will  save  all  further  expense,  and  if  it 
can  be  cured,  the  Plaintiff  has  an  opportunity  of  re- 
moving the  defect  by  amendment. 

This 

(a)    Beame$*    Ord.  8S.,    and  (b)  Beamet*  Ord^rt,  1 75.,  nnd 

Sanderi  Orders^  115.  Sanders  Orders^  298. 
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This  demurrer  was  filed  on  the  ^Ist  o{  March,  and  1844. 
by  Lord  CottefJianCs  Order,  it  became  incumbent  on 
the  Plaintiff  to  set  it  down  for  argument  within  twelve 
days.  It  is  said  that  the  Plaintiff  was  desirous  of  set- 
ting it  down  at  once,  but  was  prevented,  because  the 
preliminary  step  of  entering  it  had  not  been  taken  by  the 
Defendant :  that  the  Plaintiff  was  therefore  compelled 
to  wait  till  the  end  of  the  eight  days,  and  the  Defend- 
ant not  having  entered  the  demurrer  with  the  Registrar, 
the  Plaintiff  is  entitled  to  have  it  overruled.  When  an 
application  was  made  to  me  on  a  former  occasion,  I 
directed  the  objection  to  stand  over,  and  gave  leave  to 
the  Plaintiff  to  set  down  the  demurrer  for  argument, 
without  prejudice  to  his  right  to  insist  on  his  objection. 

We  are  now  in  this  situation  :  —  the  Defendant,  al- 
leging that  he  has  cause  of  demurrer,  is  desirous  of 
submitting  it  to  the  Court  to-day.  The  Plaintiff  says, 
no,  I  will  take  advantage  of  non-entry,  and  the  demurrer 
must  be  overruled.  Suppose  all  this  were  done,  the 
Defendant  would  still  be  allowed  to  make  a  special  ap- 
plication to  be  relieved,  and  to  have  the  demurrer  heard. 
How,  therefore,  any  advantage  can  arise  by  refusing  to 
hear  the  demurrer  now,  I  cannot  make  out. 

It  is  said  that  this  course  is  warranted  by  the  strict 
practice.  Now,  as  to  the  practice,  it  is  plain,  that 
these  demurrers  were,  in  ancient  times,  referred  to  the 
Master.  Lord  Bacorfs  Order  was  made  to  prevent  it, 
and  directs  that  no  reference  upon  a  demurrer  shall  be 
made  to  the  Masters,  but  that  it  shall  be  heard  in  Court. 
For  that  purpose  it  was  necessary  that  it  should  be  set 
down,  but  no  provision  for  setting  it  down  was  made  by 
Lord  Bacoris  Order;  and  the  hearing,  therefore,  of  the 
demurrer  might  be  indefinitely  delayed.    To  meet  this^ 

Vol.  VII.  S  the 
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1 844.  the  Order  of  Lord  Coventry  was  made  (a),  which  evidently 
proceeded  on  the  supposition,  that  the  entry  was  for  the 
purpose  of  setting  it  down  to  be  heard  by  the  Court ; 
for  the  Registrar,  at  the  instance  of  the  party  demurring^ 
was  to  '*  put  it  into  the  paper  of  causes  after  the  hear- 
ings, assigning  a  speedy  day  to  every  one  in  order." 

This  Order  was  varied  by  Lord  ClarendoiCn  Older, 
directing  demurrers  to  be  determined  in  open  Courts 
<<  and  for  that  purpose  the  Defendant  was  to  enter  the 
same  with  the  Registrar  within  eight  days  after  the 
filing.''  It  was  to  be  entered  with  the  R^trar,  for  the 
purpose,  no  ^loubt,  of  being  set  down  to  be  heard  by 
the  Court.  It  is  clear,  however,  from  the  subsequent 
practice,  that  the  entering  and  setting  down  was  not, 
afterwards,  considered  the  same  thing,  for  after  entiy 
with  the  Registrar,  another  application  was  necessary  to 
have  it  set  down  to  be  heard  on  the  next  day  for  hearing 
demurrers,  (b)  The  rule  was,  that  after  a  demurrer  had 
been  once  entered  with  the  R^istrar,  either  par^  might 
make  application  to  have  it  set  down  to  be  heaxd  in 
Court  (c),  so  that  the  preliminary  duty  of  entering  it 
with  the  Registrar  was  to  enable  either  party  to  have 
the  demurrer  heard  in  Court,  and  such  was  the  in- 
variable practice  of  the  Court  until  the  new  Orders  of 
1841. 

The  34th  Order  imposes  on  the  Plaintiff  the  necessity 
of  setting  down  the  demurrer  for  argument,  vnthin  twelve 
days  from  the  time  allowed  for  filing  the  demurrer;  not 
from  the  time  of  filing  the  demurrer  or  of  the  Defend- 

'anfi 

(a)  Sanders*  Ord.  180.  (c)  1  Titmer*s  Prae.  815. 

(b)  See  the  form  of  the  order, 
sTttmet^i  *PrMC.  S78.;  S  Nevr 
lond^s  Prac.  552. 
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ant's  entering  it  with  the  Registrar,  but  from  the  time  1844. 
allowed  for  filing  a  demurrer.  The  question  is,  whether 
after  this  Order,  when  the  Court  has  imposed  on  the 
Plaintiff  the  penalty  of  having  the  demurrer  to  the  bill 
allowed,  unless  he  does  a  certain  act  within  twelve  days 
from  a  time  described,  you  are  to  shift  that  periodi  and 
say  that  the  Plaintiff  shall  not  have  twelve  days  from  the 
time  allowed  for  filing  a  demurrer,  but  from  the  time  of 
the  Defendant's  entering  it  with  the  Registrar.  .1  was 
desirous  of  knowing  what  had  been  the  practice  since 
these  Orders  came  into  operation,  and  I  have  been  in- 
formed that  demurrers  have  constantly  been  set  down 
for  argument  here,  without  any  regard  to  the  entry. 
When  the  demurrer  has  been  set  down  elsewhere,  the 
practice  may  have  been  otherwise. 

I  am  at  a  loss  to  say  that  the  entry  is  necessary  to 
enable  the  Plaintiff  to  do  that  act  in  default  of  which 
the  demurrer  is  to  be  allowed,  or  that  his  compliance 
with  the  S4th  Order  is  to  depend  on  any  act  of  the 
Defendant  I  have  some  doubt,  whether,  since  Lord 
OMenhanC%  Order,  Lord  Clarendon!^  Order  is  applic- 
able, and  whether  any  entry  is  now  necessary ;  but,  with- 
out determining  that  point,  I  must  say  that  even  if  there 
had  been  an  irregularity,  I  should,  under  the  circum- 
stances, give  leave  to  the  Defendant  to  correct  it.  It  is 
for  the  benefit  of  the  Plaiptiff  himself  that  the  matter 
of  the  demurrer  should  be  decided. 


Note.  —  By  the  XLIV.  General  Order  of  thfe  8th  of  May  1845, 
pleas  and  demurrers  need  not  be  entered  with  the  R^trar. 


&  2 


CASES  IN  CHANCERY. 


Niw.  10.  DAVIS  V.  PROUT. 

DecU. 

Where,  at  the  nPHIS  cause  came  on  upon  the   10th  of  November 

^"rtands  ^^*^5  on  which  occasiorf,  the  Defendant  Proid 

o?er,  with        did  not  appear,  but  a  proper  affidavit  of  service  of  the 

amend,  and      subpoena  to  hear  judgment  was  produced. 

the  biii  is 

amended  ao 

cordingly,  a  The  Other  Defendants  who  appeared  having  objected 

to  hwuMiS^    to  the  frame  of  the  record,  the  cause  was  ordered  to 

ment  must  be  stand  over  with  liberty  to  amend, 
served. 

The  bill  was  accordingly  amended,  and  the  cause 
again  came  on  for  hearing  on  the  1 1th  of  December^  but 
no  new  subpcena  to  hear  judgment  had  been  served. 

The  Registrar  observed  that  the  cause  could  not 
proceed,  there  being  no  proof  of  service  on  Prout  of  a 
new  subpoena  to  hear  judgment. 

The  Master  of  the  Rolls  considered  the  objection 
valid,  observing  that  if  the  other  Defendants  had  not 
voluntarily  appeared,  the  Plaintiff  could  not  have  ob- 
tained a  decree  against  them,  upon  proof  of  the  service 
of  the  former  subpoena  to  hear  judgment. 


T 
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184S. 

PRINGLE  V.  CROOKES.  j^^.  9. 33. 

HE  Defendant  Q-ooies  and  his  partner  Todd  were  A  Defendant 
the  agents  and  consignees  in  England  of  the  Uons  ui^Se 

testator,  Boberi  Jdarshall  of  Jamaica.  Master's  re- 

port, and  also 
presented  a 

By  his  will  Boberi  Marshall  directed  his  executors  in  Petition  of 

rehearing,  ob- 
Jamaica  to  sell  his  real  and  personal  estate  in  Jamaica,  jecting  to  the 

and  remit  the  proceeds  to  Great  Britain^  to  his  exe-  cree"on  the 

cutors  there ;  and  he  appointed  Todd  and  the  Plaintiff  ground  of 

Pringle  his  executors  in  England.     After  the  testator's  parties,  and 

death,  his  executors  in  Jamaica  made  their  remittances  *l**^ '°  5  P*^ 

to  England  (including  therein  the  proceeds  of  the  real  cree.   The 

estate  in  Jamaica),  to  the  house  of  Todd  and  Crookes,  in-  ®*j^P^°*- 

tending  them  for  the  executors  in  Eftgland,  viz.  for  Todd  came  on 

(who  was  a  partner  in  the  firm  of  Todd  and  Co.)  and  nffa  Siatthe 

the  Plaintiff  Pringle.  Defendant 

was  entitled 
to  begin. 
This  bill  was  filed  after  the  death  of  Todd  by  Pringle,   „  A  testator 
1  •••«...  1  .       ^      .       durected  his 

the  survivuig  Engltsh  executor,  to  have,  as  against  Crookes  real  estate  to 

the  surviving  partner,  and  against  the  executor  of  Todd  ^®  *°l^  ^y  **" 
o  tr  r  o  ^  Jammca  exc- 

the  deceased  partner,  an  account  of  the  receipts  and  pay-  cutors,  and 
ments  of  Todd  and  Co.  as  such  agents  and  consignees.  remitted"tcrx 

The  heir  at  law  was  not  made  a  party  to  the  suit.  and  if.,  his 

— ,,  Efiglith  exe- 
AUe  cutors.  B. 
and  C.  were 
the  constgnees  and  agents  of  the  testator,  and  of  his  executors.  The  assets,  includ- 
ing 8255/.,  part  of  the  produce  of  the  real  estate,  were  remitted  from  Jamaica  to  B. 
and  C,  on  account  of  tlie  executors  in  England^  and  the  amount  was  entered  to  the 
credit  of  the  estate  of  the  testator.  After  the  death  of  B,^  A.  instituted  a  suit  for  an 
account  of  the  receipts  of  B.  and  C,  on  account  of  the  personal  ettaU  of  the  testator 
since  his  death,  but  the  heir  at  law  was  not  made  a  party.  The  bill  specified  the 
item  of  8S53/.,  which  the  answer  stated  to  be  the  produce  of  the  real  estate.  The 
decree  directed  an  account  of  the  dealings  and  transactions  in  the  bill  mentioned, 
and  of  the  receipts  of  B»  and  C  on  account  of  the  testator's  personal  estate  since  his 
death,  and  the  Master,  in  taking  the  accounts,  charged  C,  with  the  2253L  The  De- 
fendant C\  obtained  a  rehearing  of  the  cause,  and  excepted  to  the  report,  and  con- 
tended, either  that  the  decree  was  wrong  in  authorizing  an  account  or  the  real  estate 
in  the  absence  of  the  heir,  or  that  the  Master  had  been  wrong  in  including  this  item  s 
but  the  Court  overruled  the  objection. 

S  3 


Crookbs. 
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1843.  Mn  Peniberton  Leigh  and  Mr.  Montagu  for  the  De* 

Pringw      f®"^®**^  ^^  contended,  that  either  the  decree  or  the 
V.  Master*s  finding  mast  be  erroneous,  for  if  the  decree 

warranted  the  accounts  of  the  produce  of  the  real  estate, 
then  it  was  wrong,  being  made  in  the  absence  of  the 
heir  at  law ;  and,  on  the  other  hand,  that  if  it  did  not 
warrant  such  account,  then  that  the  Master  was  wrong 
in  including  the  2253/.  4i.  lOd.  in  hb  report. 

Mr.  Kindtrdeyy  Mr.  G.  Turner^  and  Mr.  Parry^  for 
the  Plaintifl^  argued,  that  the  decree  did  not  direct  any 
account  of  the  real  estate!  That  the  bill  was  not  for 
the  administration  of  the  estate,  but  one  for  an  account 
by  a  principal  against  his  agent,  and  that  it  mattered 
not  from  what  source  the  receipts  of  the  agent  on  ac- 
count of  his  principal  had  been  derived. 


Dec.  22.  The  Master  of  (he  Rolls. 

I  have  read  the  pleadings  in  this  case,  and  I  am  of 
opinion  that  the  bill  neither  required,  nor  in  any  way 
entitled  the  Plaintiff  to  a  decree  for  the  administration 
of  the  estate  of  the  testator  Bjoba^t  Marshall^  received 
by  the  Defendant  Crookes  and  his  deceased  partner 
Thomas  Todd, 

The  bill  is  not  expressed  with  the  clearness  and  pre- 
cision which  might  have  been  wished,  but  Todde^6  Co. 
having  been  the  agents  and  consignees  of  the  testator 
in  his  lifetime,  and  of  his  trustees  and  executors  after 
his  death,  the  object  of  the  bill  was,  to  have,  as  against 
CrooJces  the  surviving  partner  and  against  Todd  the  exe- 
cutor of  the  deceased  partner,  an  account  of  the  receipts 
and  payments  of  Todd  and  Co.,  as  such  agents  and 
consignees. 

If 
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If  there  had  been  greater  doubt  than  there  is  upon 
the  bill,  such  doubt  would  have  been  removed  by  the 
answer  of  Mr.  Crookes  and  the  first  schedule  thereto, 
which,  with  great  clearness  and  propriety^  set  forth  the 
nature  of  the  transactions  and  accounts  between  Todd 
and  Co.,  as  the  agents  of  Marshall  in  his  lifetime,  and 
of  his  Jamaica  executors  after  his  death* 


1843. 


Primolb 
Crook  Ks. 


It  appears,  that  the  executors  in  Jamaica^  not  only 
made  to  Todd  and  Co.  consignments  on  account  of  the 
crops  and  produce  of  the  estate,  but  also  remittances 
on  account  of  the  monies  arising  from  the  sale  of  the 
estates,  under  the  direction  of  the  testator's  will.  The 
bill,  for  some  reason  which  has  not  been  explained,  in 
praying  an  account  of  the  receipts  of  Todd  and  Co. 
after  the  testator's  death,  asks  only  for  an  account  of  all 
sums  of  money  received  by  them  on  account  of  \mper^ 
sonal  estate  subsequently  to  his  death.  The  bill,  how- 
ever,  specifically  states  several  sums  as  having  been 
received  by  Todd  and  Co.,  during  their  agency,  from 
the  executors,  and  the  sums  specifically  stated  amount^ 
in  the  whole,  to  the  sum  of  22532.  45.  lOd.  The  bill 
does  not  state  that  these  sums  were  parts  of  the  pur- 
chase money  arising  from  the  sale  of  the  real  estate; 
but  it  distinctly  appears  from  the  answer,  that  they 
were  received  on  account  of  such  purchase  money* 
There  was  no  amendment,  either  of  the  statements  or 
of  the  prayer  of  the  bill,  on  that  account;  and  the 
decree  of  the  Court  of  Exchequer,  in  conformity  with 
the  prayer  of  the  bill,  directs  the  Master  to  take  an 
account  of  all  and  singular  the  dealings  and  transact 
tions  in  the  bill  mentioned  between  Todd  and  Co.  and 
Bobert  Marshall  deceased,  and  of  all  sums  of  money 
received  by  them  on  his  account  in  his  lifetime,  and  of 
all  and  singular  the  said  dealings  and  transactions  witlu 

them. 
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184S.       them,  and  of  all  sums  of  money  received  by  them  on 

^^?rv*^^     aocoant  of  his  personal  estate  unce  his  decease. 
Pringlb  "^ 

V. 

Cbookm.  -pjjg  Master,  in  his  report,  stated  the  natore  of  the 
account,  and  that  it  continued  to  be  an  account  current 
up  to  the  death  of  Tiomas  Toddy  and  that  the  several 
sums  amounting  together  to  the  sum  of  %%SSl.  4f.  lOd. 
were  received  by  Todd  and  Co.,  and  were  entered  to  the 
credit  of  the  estate  of  Bobert  MarsMl  in  the  same 
account  current,  and  were  payments  on  account  of  the 
purchase  money  for  the  Ridge  estate. 

Before  the  Master's  report  was  made,  the  Defendant 
CrookeSf  having  ascertained  that  the  Master  intended  to 
charge  him  with  the  purchase  money  which  Todd  and  Co. 
had  received  and  entered  to  the  credit  of- Robert  Mar* 
shalFs  estate,  presented  a  petition  of  rehearing,  alleging 
that  he  was  aggrieved  by  the  decree,  and  submitted  that 
the  cause  ought  to  have  been  ordered  to  stand  over, 
with  liberty  for  the  Plaintiff  to  amend  his  bill  by  adding 
parties  thereto,  or  that  the  accounts,  by  the  decree  di- 
rected to  be  taken,  of  the  dealings  and  transactions  with 
Todd  and  Ca  since  Bobert  MarMlVs  decease,  and  the 
payments  consequential  thereon,  ought  to  have  been 
confined  to  the  personal  estate  and  effects  oi  Bobert 
Marshall. 

After  the  report  was  made,  the  Defendant  Crooies  filed 
several  exceptions  thereto^  and  thereby,  amongst  other 
things,  insisted  that  the  Master  ought  not  to  have  brought 
the  several  sums  amounting  to  ^25^1.  45.  lOd.  into 
account,  for  that  the  payments  were  not  made  on  ac- 
count of  Robert  MarskalPs  personal  estate^  but  on  ac- 
count of  his  real  estate,  and  the  decree  did  not  authorise 
^my  account  thereof  to  be  taken. 

The 
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The  petition  of  rehearing  and  the  exceptions  are 
brought  on  tc^ther,  and  the  Defendant  Oookes  puts  his 
case,  as  to  the  22SSL  45.  lOd^j  thus:  —  he  says  tlie 
decree  either  directs  the  account  of  these  purchase 
monies  to  be  taken^  or  it  does  not ;  that  if  it  does,  the 
decree  is  erroneous,  and  he  desires  to  have  it  varied  on 
a  rehearing,  and  if  he  can  obtain  a  rehearing,  he  sub- 
mits to  have  the  exceptions  overruled.  On  the  other 
hand,  he  alleges,  that  if  the  decree  does  not  authorize 
an  account  of  these  purchase  monies  to  be  taken,  the 
report  is .  erroneous,  and  he  claims  the  benefit  of  his 
exceptions,  and  submits  to  have  the  petition  of  rehear- 
ii^  dismissed. 


184S. 


It  appears,  that  the  testator  Robert  Marshall^  by  his 
will,  directed  his  executors  in  Jamaieoj  to  sell  his  real 
and  personal  estate  in  Jamaica^  and  remit  the  proceeds 
to  Great  Britain^  to  his  executors  there,  and  by  the  ac- 
counts it  appears,  that  the  executors  in  Jamaica  made 
their  remittances  to  Englandf  including  the  proceeds  of 
the  real  estate  in  Jamaica^  to  the  house  of  Todd  and  Co., 
who  had  been  the  consignees  and  correspondents  of 
the  testator,  in  his  lifetime.  The  remittances  being 
made  by  the  executors  mjamaicaj  were  intended  for 
the  executors  in  England  ;  and  it  appears  firom  the  will, 
as  well  as  from  the  nature  of  the  transactions  between 
the  parties,  that  the  consignees  and  correspondents  in 
England^  by  whom  the  remittances  were  received,  were, 
and  considered  themselves  to  be,  accountable  to  the 
executors  in  England^  one  of  whom  was  a  partner  in 
the  firm  of  Todd  and  Co.,  and  the  other  is  the  Plaintiff 
in  this  cause. 


I  do  not  now  understand  why  the  word  personal 
estate  was  introduced  into  the  prayer  of  the  bill,  and 
into  the  decree.     It  could  not  have  been  intended  by 

the 
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1843.       the  Plaintiff  to  exclude  from  the  accounts  the  very 
j^JJ^^     sums  of  which  the  receipt  was  charged  by  the  bill;  and 
V.  if  there  had  been  any  doubt  as  to  these  sums  being 

intended,  by  the  decree,  to  be  included  in  the  account, 
it  might  perhaps  have  been  proper  to  vary  the  decree, 
by  removing  such  doubt,  and  directing  that  the  sums  spe- 
cifically mentioned  in  the  bill,  and  which  by  the  answer 
appear  to  have  been  proceeds  of  real  estate,  should  be 
included  in  the  account ;  but  I  am  of  opinion,  that  no 
such  variation  as  is  asked  by  the  petition  of  rehearing 
ought  to  be  made.  It  does  not  appear  to  me  that  any 
additional  parties  are  required,  or  that  the  sums  in  ques- 
tion ought  to  be  excluded  from  the  account.  For  these 
reasons,  I  think  that  the  petition  of  rehearing  roust  be 
dismissed,  and,  for  the  like  reasons,  I  think  that  the 
exceptions,  if  they  are  all  grounded  upon  the  objection 
that  the  sums  amounting  to  2253/1  4&  lOd*  are  brought 
into  the  account,  must  be  overruled. 


r"^lv  •  TROTTER  v.  WALMESLEY. 

Jan.  25. 

Theprelimi-  l^T^*  TURNER  and  Mt.Jerois  moved  for  a  refer-* 

nary  accounu  IvA  ^^^  ^  ^^  Master  to  make  certain  preliminary 

tator's  estate,  enquiries  under  the  5th   Order  of  the  9th  of  May 

bebg'dti^ted  ^^^^*  (^)     ^  ^^  ^^^^  ^^*^  ^^^  Master  should  ascer- 

upon  motion,  tain  the  children  of  the  testator,  and,  if  found  to  be 

that^he  ere-  parties  to  the  suit,  then  that  he  should  proceed  to  take 

ditors  who  ^^  accounts  and  advertise  for  creditors.  They  proposed 

should  not  ,         ,            ,        i       1 1             .          i.        •         it 

come  in  that  the  order  should  contam  a  direction  that  the  cre- 

excludedTthe  ^^^^^^  ^^°  should  not  come  in  should  be  excluded  from 

benefit  of  the  the  benefit  of  the  order* 

order.  ^^^ 

(a)  Ord.  Can.  156. 


Walueslby. 
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Mr.  Cookcy  contra^   argaed  that  the  latter  clause        1844*. 
ought  to  be  omitted.     In  Hornby  v.  Hunter  (a)  it  was     ^^T"^^'^*^^ 
decided)  that  though  an  enquiry  as  to  debts  had  been  i>. 

made  before  decree,  yet  the  decree  at  the  original  hear- 
ing must  nevertheless  direct  an  account  of  debts ;  and 
in  Teague  v.  Richards  (i),  although  an  order  for  pre- 
liminary accounts  and  enquiries  had  been  obtained  in  a 
suit  for  administering  a  testator^s  estate,  yet  the  Court 
would  not,  on  that  account,  restrain  a  creditor  from 
suing  the  executors  at  law. 

Mr.  Dirner,  in  reply,  said  that  Hornby  v.  Hunter  did 
not  apply,  it  being  a  case  before  the  new  orders. 

The  Master  of  the  Rolls. 

Teague  v.  Richards  merely  shews  that  preliminary  en- 
quiries were  not,  as  against  a  creditor  desirous  of  pro- 
ceeding at  law,  considered  to  be  of  the  same  authority 
as  a  decree. 

By  inserting  the  clause  in  question  there  will  be  this 
advantage,  that  if  the  accounts  are  prpperly  taken, 
an  order  for  payment  of  the  debts  may  be  made  at 
once  by  the  original  decree. 


It  was  accordingly  ordered,  in  the  event  of  the  proper 
parties  being  before  the  Court,  that  the  Master  should 
cause  advertisements  for  the  creditors  of  the  testator  to 
come  in  and  prove  their  debts,  and  he  was  to  fix  a 
peremptory  day  for  that  purpose ;  and  it  was  ordered 
**that  such  of  the  said  creditors  as  should  not  come  in 
and  prove  their  debts  by  the  day  so  to  be  Ihnited,  were 
to  be  excluded  from  the  benefit  of  this  order,''  (c) 

(a)  1  Ruu^  97.  (c)  Beg.  Lib.  1843,  B.  foL  S57. 

{6)  11  Am.  46. 
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1844. 


AprU  15. 
Julys. 


A  Defend- 
ant filed  a 
plea,  but  the 
Piaintift* 
neither  set  it 
down,  nor 
took  any 
steps  for 
three  terms. 
The  bill  was, 
on  motion, 
dismissed 
with  costs. 


ROBERTS  0.  JONES. 

rpHE  Defendant,  on  the  2Sd  of  September  1843,  filed 
-^   a  plea  to  the  whole  bill,  but  the  Plaintiff  did  not 
set  it  down  within  three  weeks,  nor  did  he,  in  fiaicty  e? er 
set  it  down* 

On  the  21st  o^  January  1844,  the  Defendant  moved 
espartef  that  the  Plaintiff  might  pay  the  costs  of  the 
plea  and  of  the  suit ;  but  the  Court  then  thought,  that 
the  Plaintiff  ought  to  have  notice  of  the  motion,  and 
have  an  opportunity  of  undertaking  to  reply,  (a) 


On  the  15th  of  April  1844,  no  step  having  been  taken 
by  the  Plaintiff, 

Mr.  SimofUf  for  the  Defendant,  moved  that  the  Plam- 
tiff 's  bill  might  be  dismissed,  the  Plaintiff  having  sob* 
mitted  to  the  plea.  He  referred  to  the  d5th  Order  of 
the  26th  of  Augusi  1841  (i),  by  which  it  is  ordered, 
**That  where  the  Defendant  shall  file  a  plea  to  the 
whole  or  part  of  a  bill,  the  plea  shall  be  held  good,  to 
the  same  extent  and  for  the  same  purposes  as  a  plea 
allowed  upon  argument,  unless  the  Plaintiff  shall,  within 
three  weeks  from  the  expiration  of  the  time  allowed  for 
filing  such  plea,  cause  the  same  to  be  set  down  for  argu- 
ment, and  the  Plaintiff  shall  be  held  to  have  submitted 
thereto.*' 

The 


(a)  7  Beaoan^  57. 


[Jb)  Ord.  Can.  175. 
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The  Plaintiff  not  appearing  the  order  wa»  made* 

The  Registrar  declined  drawing  up  the  order  for  dis- 
missal, on  the  ground  that  it  could  not  be  done  until 
the  expiration  of  three  terms  from  the  time  of  filing 
the  plea. 


On  the  8d  of  Jidy^  1844,  three  terms  having  expired, 

Mr.  Simons  moved  that  the  bill  might  stand  dismissed 
with  costs. 

The  Plaintiff  not  appearmg, 

The  Master  of  the  Rolls  made  the  order. 


Note. — See  DamePs  Orders^  p.  76. 


MATHER  V.  SHELMERDINE.  jaH.ii. 

npHE  Plaintiff  in  this  cause  obtained,  in  Nooember  Pauper  order 

-*-    184S,  an  order  to  sue  inJbrmdpauperiSf  on  the  usual  the  puficular 

affidavit  that  he  was  not  worth  5/.,  his  wearing  apparel  cirramstances, 

and  the  subject  matter  of  this  suit  excepted..  shew  that  the 

Plaintiff  was 
not  a  pauper 
Mr.  FoUett  now  moved  to  dispauper  the  Plaintiff,  notbeine 

upon  affidavits  which  shewed   that  the  Plaintiff  had  d£.   ^ 

been  for  two  years  and  was  now  carrying  on  the  trade 

of 
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1844.  of  coach  builder  at  Manchester^  employing  journey- 
men under  him ;  and  that  he  was  *^  now  possessed  of  a 
carriage,  trade  implements,  furniture,  and  other  goods 
worth  20U  and  upwards." 

The  Plaintiff,  in  reply,  swore,  that  he  had  ^been 
out  of  a  situation  for  some  time  past,  and  was  unable 
to  earn  sufiicietit  to  support  himself  and  family,  and 
would  be  glad  to  obtain  3L  or  4/.  for  all  the  furniture 
and  working  tools  in  his  possession.*'  He  repeated 
*^  that  he  was  not  worth  more  than  61.  over  and  above 
hb  wearing  apparel." 

There  were  other  affidavits,  shewmg^  but  in  general 
terms,  the  great  poverty  and  destitution  of  the  Plaintiff. 

It  appeared  from  affidavits  in  reply  that,  in  Jtdy  1842, 
he  had  received  442i  as  a  leg&cy. 

Mr.  WiUcock,  contrd. 

See  Bomilltf  v.  Grint  (a),  and  Boddington  v.  Wood- 
ley{b). 

The  Master  of  the  Rolls. 

I  must  discharge  the  order,  and  I  proceed,  on  the 
omission  of  the  Plaintiff,  to  answer  the  affidavit  in  sup- 
port of  the  motion.  The  affidavits  of  the  Plaintiff  are 
no  answer  at  all  to  what  is  stated  by  the  Defendants ; 
and  I  should  act  contrary  to  the  established  rules  of  the 
Court  if  I  permitted  the  Plaintiff  to  continue  to  sue  as 
a  pauper. 

It 

(a)  3  Beav.  186.  (6)  5  Beat,  5S5. 
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It  is  not  because  a  man  is  poor  that  he  is  to  be  re-        1844. 

lieved  from  all  the  costs,  but  he  must  be  poor  to  the     "t^^^"*^ 
,  .     ,  ,  ^  ,       ^ ,    .  Matber 

extent  and  in  the  real  sense  of  the  affidavit 


Discharge  the  order  with  costs. 


SuBUfra* 

DINB. 


Afirmed  9Sd  A%  1844  by  the  Lord  Chancellor. 


KERR  V.  GILLESPIE. (a)  j^^^^ 

^T^HIS  bill  was  filed  in  December  1842,  by  two  in-  When,  at  the 

"■•    fants,  by  Mrs.  Farley^  their  grandmotheri  as  their  **™®  ®f    |^.^ 

next  friend.  bill,  the  Plain- 

tlffhas 
changed  his 
The  infants  and   their   next  friend  were  originally  residence,  it 

resident  in  Canada ;  but  came  to  this  country  in  order  to  stated  by 

prosecute  this  suit.     They  were  properly  described  in  amendment; 

the  original  bill,   as  resident  at  St.  MichaeFs  Places  be  done  not- 

Brompion.    The  Defendant  having  put  in  his  answer,  J^fmiir^at 

the  bill  was  amended  on  the  fiSnd  of  November  184S,  subsequent 

but  no  alteration  was  made  in  the  address  of  the  Plain-  ppop^  Lbj^^ 

ti£&  and  their  next  friend.  of  supplement 

and  not  of 
amendment. 
It  was  now  moved,  on  the  behalf  of  the  Defendant,      Pending  the 
,        ,  ^ .      ,      .  ,       .  .      i.  ,       8u»t»  the  infant 

that  the  next  triend  might  give  security  for  costs,  on  the  plaintiffs  and 

fffound  that  the  amended  bill  contained  a  misdescription  ^^.^^^  "^^^^ 
"  ^  ^  '^  friend  went 

of  the  present  residence  of  the  Plaintifis  and  of  their  next  abroad,  and 
friend ;  they  being,  now  and  at  the  time  of  the  filing  "]L"u"  n^*" 

of  amendment 
{«)  Es  relatitme.  the  fact  was 

not  noticed. 
A  motion  for  security  for  costs  was  refused,  there  being  no  wilful  intention  to  mis- 
lead, the  residence  abroad  not  being  permanent,  and  no  danger  of  losing  the  cosu 
being  suggested. 

Vol.  VIL  T 
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of  the  amended  billj  resident  abroad.  It  appeared 
that  in  January  184S,  the  infants  and  their  next  firiend 
removed  from  Brampton  to  Kftmingion^BxA  that  in  June 
1843,  the* infants  went  to  Boulogne  for  the  purpose  of 
education,  where  they  had  since  remained.  The  next 
friend  also  went  **  temporarily  "  to  Boulogne^  for  the  pur- 
pose of  occasionally  seeing  her  grandchildren,  and  was 
staying  there  with  her  daughter,  in  lodgings  at  an  Hotd. 

Mr.  Gordon^  in  support  of  the  motion,  argued,  that 
as  the  next  friend  had  thought  fit  to  misdescribe  the 
residence  of  the  Plaintiffs  and  of  herself  in  the  amended 
bill,  and  to  live  out  of  the  jurisdiction,  she  ought  to 
give  security  for  costs.  Sandys  v.  Ixmg  (a),  Simpson  v. 
Burton,  (b) 

Mr.  Rogers^  contrh.  The  address  of  the  Plaintifls  and 
their  next  friend  was  perfectly  correct  in  the  original 
bill.  It  was  unnecessary,  and  would  have  been  im- 
proper to  have  inserted,  by  amendment,  a  fact  which 
took  place  after  the  filing  of  the  original  bill,  and  which 
was  therefore  properly  supplemental. 

The  parties  are  resident  abroad  only  for  a  temporary 
purpose ;  there  has  been  no  intention  of  misleading  the 
Defendant,  and  it  is  not  sworn  that  any  danger  is  ap- 
prehended of  losing  the  costs.  The  Defendant  has  also, 
by  acquiescence,  waved  any  irregularity. 

Mr.  Gordon^  in  reply. 

The  Master  of  the  Rolls. 

The  description  of  the  residence  was  correct  at  the 

time 

(a)  9  MyL  <$•  K.  487.  v.    Huichhtum,  2   Myf,   4*    JT. 

(6)  1  Beav.  5S6 ,  and  see  Wray     335. 
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time  of  the  filing  of  the  bill,  bat  became  inaccurate  by        1844. 

the  subsequent  change  of  residence.     Though  by  the 

rules  of  pleading  you  ought  not  to  insert  in  an  amended 

bill  allq^tions  of  facts  which  have  occurred  subsequent 

to  the  filing  of  the  bill,  yet  that  rule  does  not  appear 

to  me  to  apply  to  the  description  of  the  residence  of 

the  Plaintiff,  and  I  think  that  the  Plaintiffs  ought,  by  the 

amended  bill,  to  have  stated   the  actual  residence  of 

themselves  and  their  next  friend :  however,  the  continuing 

the  old  address  was  an  error  which  they  might  easily  I 

have  fallen  into.  ' 

There  does  not  appear  to  have  been  any  wilful  inten- 
tion to  mislead;  and  though  the  next  friend  is  now 
resident  abroad,  it  appears  that  it  is  her  intention  to  re* 
turn,  though  the  affidavit  is  somewhat  vague  as  to  the  time 
when.  There  is  no  suggestion  that  the  Defendant  ap- 
prehends that  there  is  any  danger  of  his  losing  the  costs. 

I  roust  refuse  this  application ;  but,  under  the  cir- 
cumstances, without  costs,  and  without  prejudice  to  any 
farther  application  which  the  Defendant  may  be  ad- 
vised to  make  on  the  subject. 


GREEN  V.  BADLEY.  jan.23. 

GREEN  V.  TOMPSON.  ^^'  ^^' 

npHIS  bill  was  filed  in  1827,  by  two  residuary  lega-  On  tbeap- 

-*•    tees  against  the  executors  and  trustees,  and  against  5|,g  pi^„°iffj 

the  other  residuary  legatees,  for  the  purpose  of  adminis-  a  six  clerk 

.  .  was  appointed 
tenng  guardian  fl(i 
Ktem  for  a 
Defendant,  who  was  stated  to  be  an  infant,  but  was  in  reality  of  full  age.  A  decree 
was  niade  and  the  accounts  taken  on  that  footing.  Held,  that  the  proceedings 
were  not  binding  on  him,  and  the  Plaintifls  were  ordered  to  pay  the  costs  of  the 
six  clerk. 

T  2 
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1844.  tering  the  estate  of  the  testator.  One  o(  the  parties 
interested  in  the  residue  was  tlie  Defendant  John  Tomp- 
son  the  younger. 

By  an  order,  made  upon  the  motion  of  the  Plain- 
tills  and  on  notice  to  tlie  other  parties,  Mr.  Fes^y, 
the  senior  six  clerk  not  towards  the  cause,  was  ap* 
pointed  guardian  of  the  Defendant  John  Tompson  the 
younger,  who  was  stated  to  be  an  infant,  for  the  par- 
pose  of  putting  in  his  answer,  and  by  whom  he  might 
defend  the  suit.  Mr.  Vesei^  accordingly  put  in  a  com- 
mon infant's  answer,  submitting  his  rights  and  interests 
to  the  protection  of  the  Court. 

The  cause  came  on  in  1829,  when  Mr.  Vesey  ap- 
peared for  the  Defendant  John  Tompson  the  younger, 
and  a  decree  was  made,  under  which  the  accounts  and 
other  proceedings  were  taken  in  the  Master's  office. 

In  November  1842,  the  cause  came  on  for  hearing  on 
further  directions,  when  it  appeared  that  John  Tompson 
the  younger,  though  treated  as  an  infant  throughout  the 
proceedings  had,  at  the  institution  of  the  suit,  and  at 
the  time  of  the  appointment  of  guardian,  attained  his 
age  of  twenty-one,  and  was  upwards  of  thirty  years  of 
age.  The  proceedings  having  been  thus  found  to  be 
defective,  the  Court  gave  leave  to  the  Plaintiffs  to  file  a 
supplemental  bill,  for  the  purpose  of  supplying  the  de- 
fect. 

A  supplemental  bill  was  accordingly  filed  by  the 
Plaintiffs,  praying  that  they  might  have  the  benefit  of 
the  decree  and  proceedings  as  against  John  Tonqpson 
the  younger,  with  liberty  for  him  to  surcharge  and 
falsify  the  accounts  of  the  trustees  and  executors,  or 
that  the  decree  made  in  the  original  cause  might  be 

made 
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made  in  the  present  cause,  and  that  all  proper  accounts        1844. 
and  inquiries  might  be  directed.  '^^*^^'"^^ 

o. 

The  trustees  and  executors  submitted  that  their  ac-      ^a^"-"^- 
counts  ought  not  again  to  be  taken,  and  insisted  that 
John  Tompson  the  younger  had  acquiesced  in  the  Former 
proceedings. 

Mr.  Kinderstey  and  Mr.  Uayd^  for  the  Plaintiflfe, 
argued  that  John  Tompson  the  younger  was  bound  by 
acquiescence:  that  every  opportunity  had  been  given 
and  would  be  given  him  to  examine  the  accounts,  and 
that  no  possible  good  could  arise  From  taking  them 
again. 

Mr.  Spence  and  Mr.  BazalgettCi  for  John  Tompson  the 
younger,  argued  that  he  was  not  bound  by  the  proceed- 
ings which  had  taken  place  in  his  absence. 

Mr.  Purvis  and  Mr.  RenshaWf  for  the  executors  and 
trustees,  insisted,  that  having  regularly  passed  their  ac- 
counts, in  the  presence  oF  parties  interested,  and  by  whom 
they  had  been  strictly  scrutinised,  they  ought  not  to  be 
retaken. 

The  Master  of  the  Rolls  said,  that  the  proceedings 
in  the  cause  having  really  taken  place  in  the  absence  oF 
John  Tompson  the  younger  were  not  binding  on  him; 
that  the  accounting  parties  were  still  liable  to  him,  and 
that  he  might  now  file  a  bill  to  have  the  accounts  taken 
again  in  his  presence ;  but  though  the  executors  could 
not  protect  themselves  From  the  claim  of  that  DeFendant, 
they  might  still  reFuse  to  account  again  to  the  Plaintiffs 
and  the  other  persons  in  whose  presence  the  accounts 
had  already  been  taken.  The  diflBculties,  he  added, 
were  such,  that  the  parties  had  better  come  to  some 

T  S  reasonable 
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lB4f4t.  ^  reasonable  arrangement,  which  would  prevent  a  Terj 
serious  expense,  and  which,  in  all  probability,  would 
produce  no  good  whatever  to  any  party. 


The  cause  stood  over,  and  an  arrangement  was  ulti- 
mately made  for  the  payment  of  the  costs  of  John  Tamp- 
son  the  younger  out  of  the  PlaintifFs*  share  of  the  fimd, 
and  he  then  agreed  to  be  bound  by  the  previous  pro- 
ceedings. 


Feb.  17.  Mr.  Romilly  asked  for  the  costs  of  Mr.  Fesey* 

Mr.  Kindersley  and  Mr.  Uayd^  contra. 

The  Master  of  the  Rolls,  being  of  opinion  that  the 
irregular  proceedings  had  arisen  from  the  negligence  of 
the  Plaintifis,  ordered  them  to  pay  the  costs. 


F^^  13, 14.  GREEN  V.  BADLEY. 

A  case  of  'TlHE  testator  devised  his  Sedgley  Hall  estate  to  his 
wM*all°^d"*'  trustees  in  fee,  on  trust,  that  they  should  «  within 

on  the  plead-  two  years  next  after  his  decease^  or  so  soon  afterwards 
trSteM*and  ®^  ^^^y  should  be  satisfied  as  to  the  quantity,  quality, 
executors  for  and  nature  of  the  mines  and  minerals,  if  any,  lying  in 
sold  an  estate,  ^^  under  all,  or  any  part  or  parts  of  the  said  lands  and 

but  at  the        premises,  or  at  such  other  time  afterwards,  as  they  or 

first  hearing  * 

the  common  he, 
accounts  only 

were  directed.  Held,  on  further  directions,  that  the  Defendants  could  not  be 
then  charged  with  the  breach  of  trust,  and  that  inquiries  could  not  be  then  directed 
with  that  object 
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.he^  ia  their  or  his  discretion,  should  think  proper,  abso-  1844. 
]ulely  sell  and  dispose  of  the  said  messuage,"  &c,  and 
out  of  the  rents  until  the  sale,  and  the  produce  of  the 
sale,  to  pay  the  charges,  and  a  debt  of  800/.,  and  invest 
1400/.  on  certain  trusts,  and  divide  the  residue  as  therein 
mentioned,  and  he  appointed  his  trustees  his  executors. 

The  testator  died  in  1814. 

This  bill  was  filed  in  1827  by  some  parties  interested 
in  the  residue,  praying  the  establishment  of  the  will, 
the  execution  of  the  trusts,  and  the  accounts  of  the 
real  and  personal  estate  received  by  the  trustees,  or 
which,  **  without  their  wilful  default,  might  have  been 
received.'* 

The  bill  charged,  that  the  trustees  ought  to  have 
ascertained  the  mines  and  minerals  under  the  estate,  and 
ought  to  have  proceeded  to  a  sale  thereof;  that  they 
had  not  proceeded  to  ascertain  the  mines,  &c.,  until 
very  lately,  when  they  bored  the  said  estate  for  that 
purpose,  and  that  they  had  never  taken  any  steps  to 
have  the  said  estate  sold. 

The  cause  was  heard  in  Jtthf  1881,  when  a  decree 
was  made  establishing  the  will,  declaring  the  trusts 
ought  to  be  performed,  and  directing  accounts  of  the 
real  and  personal  estate  to  be  taken,  and  the  Master 
was  directed  to  enquire,  whether  it  would  be  for  the 
benefit  of  all  parties  interested  in  the  Sedgley  Hall 
estate  that  the  same  should  be  sold,  reserving  the  mines 
and  minerals. 

The  Master  proceeded  to  take  the  accounts ;  but  such 
of  the  parties  interested  in  the  produce  of  the  estate  as 
had  been  infants,  having  all  become  adult,  he  did  not 

T  4  proceed 


«76  CASES  IN  CHANCERY. 

1 844.  proceed  in  the  enquiry  respecting  it.  He  made  his  report, 

Oebbn  ^^^  when  the  cause  came  on  for  Further  directions,  the 

V.  estate  had  not  been  sold. 


Badlbt. 


Mr.  Kinder degnxiA  Mr.  Uqgi^  for  the  Plaintifl&,  aoagbt 
to  charge  the  trustees  for  a  breach  of  trust,  in  not 
having  taken  proper  steps  for  ascertaining  the  minerab 
and  selling  the  estate  within  a  reasonable  period.  With 
that  view  they  asked  for  enquiries. 

Mr.  Turner  and  Mr.  Harwood^  and  Mr.  Spence  and 
Mr.  Bazaigeite  for  parties  in  the  same  interest. 

Mr.  Purvis  and  Mr.  Renshaw^  contrij  contended,  that 
the  point  having  been  raised  by  the  pleadings,  the  Plain* 
tiffs  could  not,  after  the  decree  which  had  been  made, 
extend  the  relief  so  as  to  charge  the  trustees  and  exe- 
cutors in  the  way  proposed. 

Mr.  Uoydj  in  reply. 

7^e  Master  of  the  Rolls. 

That  the  trusts  of  this  will  have  not  been  duly  car- 
ried into  execution  according  to  the  intention  of  the 
testator  admits  of  no  doubt.  The  question  now  is, 
whether  the  trustees  are  to  be  charged  with  any  of  the 
consequences  of  the  undue  execution  of  the  trusts. 
Considering  that  the  testator  directed,  by  his  will,  that 
the  estates  devised  should  be  sold,  that  he  died  in  1814, 
and  that  we  are  now  in  the  year  1844,  and  no  sale  has 
been  made ;  considering  Further  the  mode  in  which  this 
suit  has  been  prosecuted,  it  cannot  be  matter  of  sur- 
prise that  the  parties  interested  in  the  estate  are  dis« 
contented,  and  should  exert  themselves  to  charge  the 
trustees.     The   question  is,  whether,   on   the  present 

occasion 
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occasion  and  in  the  present  suit,  they  can  be  lawfally 
dialled. 

The  testator,  by  his  will,  directed  that  the  estate  and 
minerals  should  be  sold  by  the  trustees  **  within  two 
years  from  the  time  of  his  death,  or  as  soon  afterwards 
as  they  or  he  should  be  satisfied  as  to  the  quaniity, 
quality,  and  nature  of  the  mines  and  minerals  (if  any)  in 
or  under  all  or  any  part  or  parts  of  the  said  lands  and 
premises,  or  at  such  other  time  or  times  afterwards  as 
they  in  their  discretion  should  think  proper."  It  has 
been  much  discussed,  whether  this  is  an  absolute  direc- 
tion to  the  trustees  to  sell,  or  one  depending  on  their 
proceeding  to  ascertain  the  quantity  and  quality  of  the 
minerals*  It  is  not,  however,  necessary  to  decide  it. 
The  estate  was  not  sold  when  the  bill  was  filed  in 
1827;  and  though  it  appears  that  some  previous  at- 
tempt had  been  made  to  bore  in  these  fields  to  discover 
the  existence  of  minerals,  yet  it  does  not  appear  to  have 
been  efiectual  or  to  have  turned  to  any  good  account 

This  bill  distinctly  alleges,  that  the  estate  ought  to 
have  been  sold,  that  the  trustees  ought  to  have  pro- 
ceeded to  ascertain  the  quantity  and  quality  of  the 
minerals,  and  it  states  they  have  not  done  so.  The  De- 
fendants in  their  answey  admit  that  they  have  not  done 
so.  The  very  things,  therefore,  which  are  now  dwelt  upon 
at  such  length,  appeared  on  the  pleadings  at  the  original 
hearing. 

The  cause  came  on  to  be  heard,  and  what  was  done? 
Was  there  any  declaration  that  the  trustees  ought  to 
have  proceeded  to  a  sale?  So  far  from  it,  the  Court 
took  notice  that  there  had  been  no  sale,  and  referred 
it  to  the  Master  to  ascertain  whether  it  would  be 
for  the  benefit  of  all  parties  that  a  sale  should  take 
place.     The  Court  therefore  had  before  it  upon  the 

pleadings 


1844. 
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lS4f4t.  pleadings  this  charge,  and  there  were,  at  the  hearing, 
persons  capable  of  impeaching  the  conduct  of  the  tnis* 
tees  in  respect  of  it,  yet  they  obtain  this  decree  for  an 
account  scarcely  differing  from  the  most  ordinary  decree. 
When  the  parties  came  to  take  the  accounts  in  the 
Master's  office,  the  Master  was  not  satisfied  with  the 
Plainti£&  being  represented  by  the  same  solicitor  as 
the  Defendants,  and  directed  the  proceedings  to  be  con- 
ducted by  another  solicitor,  who  became  charged  with  the 
protection  of  the  interest  of  the  Piaintiffi ;  he  had  an  op- 
portunity of  ascertaining  what  were  the  points  in  issue,  and 
if  he  found  that  they  were  not  properly  put  in  issue,  so 
as  to  enable  his  clients  to  obtain  all  the  relief  he  thought 
them  entitled  to,  he  might,  by  the  leave  of  the  Court, 
have  brought  forward  fresh  charges  by  supplemental  bill; 
but  what  he  did  was  to  adopt  the  proceedings,  and  to 
proceed  to  carry  into  execution  the  decree  as  he  found 
it.  I  do  not  say  that  he  was  guilty  of  any  neglect,  but 
he  could  not  act  thus  and  afterwards  claim  other  relief. 
If,  from  new  circumstances,  he  considered  his  clients 
entitled  to  further  or  different  relief,  he  ought  to  have 
come  forward  with  a  proper  application  to  enable  them 
to  have  it.  I  am  of  opinion  that  the  Plaintifls  must  be 
considered  as  having  adopted  the  whole  proceedings. 
I  must  consider  this  case  as  prosecuted  by  the  same 
solicitor  from  beginning  to  end,  and  that  the  Plaintiffs 
are  not  entided  to  any  relief  different  from  that  given 
by  the  original  decree  and  consequent  thereon.  By 
that  decree  the  common  and  ordinary  account  was 
directed,  and  the  Defendants  could  never  have  imagined 
that  it  was  open  to  the  Plaintiffs  to  have  any  such  relief 
against  them  as  that  which  is  now  asked.  I  do  not 
think,  under  the  circumstances,  I  ought  to  direct  any 
such  inquiry  as  that  which  is  sought,  for  the  purpose  of 
charging  the  Defendants  with  the  loss. 

1 

NoTS.  —  See  Garland  v.  LiUlewood^  1  Beat.  597. 
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GREENWOOD  v.  ROTHWELL.  Feb.  15. 

^■^HE  testator  being  seised  of  some  property  at  Clay-  Ad  esute 
ton^  subject  to  a  mortgage  for  400/.  to  Duckett^,  mortoige  was 

secured  by  a  term  of  1000  years,  made  his  will  in  1811,  devised  to 

executor*  for 
whereby  he  gave  as  follows : — *^I  will  and  direct  that  a  term  for  pay- 
all  my  just  debts,  funeral  expenses,  the  costs  and  charges  "Jjj'g^^'^c?"' 
of  proving  and  registering  this  my  will,  and  also  the  thereto,  to 
several  legacies  hereinafter  by  me  bequeathed  shall  be  ^"^^  ^  '  ^' 
paid  and  satisfied  by  my  trustees  and  executors  herein-  mainder  over, 
after  niyned,  out  of  my  real  and  personal  estate,"  and,  tors  joined  in 
after  giving  a  legacy  and  annuity,  he  devised  to  Joseph  a  transfer  of 
Greervwood  and  James  Northrop,  their  executors,  &c.,  all  »ud  raised  a' 
his  lands,  tenements,  &c.  for  the  terra  of  1000  years,  on  Jj^^S  to"be 
trust  to  keep  the  premises  in  repair,  to  keep  down  the  necessary  for 
mortgage,  and  pay  the  residue  to  Ann  Bentley  for  life,  the  debts!' 
and  subject  as  aforesaid,  he  gave  the  property  in  ques-  The  tenant 
tion  to  Jonas  Greenwood  for  life,  with  remainder  to  his  the  concur- 
issue  (as  purchasers)  as  tenants  in  common  in  fee,  and  rence  of  the 
be  appointed  Joseph  Greenwood  and  James  Northrop  afterwards 

executors.  property  ah- 

solutely,  and. 

The  testator  died  soon  after,  and,  at  his  death,  Jonas  pja^off  the^*^ 

(rreenwood  had  several  children  living.     The  executors  "o'^S?^: 

-,..,,  ®  A  bill  being 

proved  his  will.  filed  by  the  re- 

mainder-man 
to  redeem  the 
By  an  indenture,  made  in  1812,  between  Duckett  of  purchaser,  on 

the  first  part,  the  executors  of  the  testator  of  the  second  fh^^gln^^ 

part,  and  Mann  of  the  third  part,  reciting  that  406/.  mortgage 

was  due  on  the  mortgage,  and  that  the  executors  had  ^^^^  heXjig 

requested  Mann  to  lend  them  the  sum  of  550/.,  as  well  »et  down  on 
^  an  objection 

to  for  want  of 
parties,  held 
that  the  Plaintiff*  was  not,  at  present,  bound  to  make  the  executors  parties. 

Costs  of  setting  down  a  cause  on  an  objection  for  want  of  parties  reserved  to  the 
hearing. 


J 


Grbbnwooo 


280  CASES  IN  CHANCERY. 

1844.        to  enable  them  to  pay  off  the  said  sum  of  406iL,  as  also 
to  enable  them  to  discharge  sundry  other  just  debts, 
T.  amounting  together  to  the  sum  of  144^,  which  remained 

RoTHWBLL.  owing  to  other  creditors  of  the  testator,  the  property  in 
question  was  conveyed  by  Duckett  and  the  executorsi 
for  and  during  all  the  then  residue  and  remainder  of 
the  several  and  respective  terms  of  years  therein,  subject 
to  redemption  on  payment  of  550/. 

In  1823  Jonas  Greenwood^  the  tenant  for  life,  agreed 
to  sell  the  premises  to  Abraham  Tempest  for  4O0/.,  and 
by  deed  dated  March  182S,  in  consideration  of  400/. 
paid  by  Abraham  Tempest  to  Mann  in  satisfaction  of  his 
mortgage,  and  for  a  nominal  consideration,  the  property 
was  absolutely  conveyed  by  Mann  and  Jonas  Greenwood 
and  by  Joseph  Greenwood  and  James  Northrop^  the  ex- 
ecutors, to  Tempest  in  fee.  The  mortgage  term  was  as- 
signed in  trust  for  the  purchaser,  and  the  term  of  1000 
years  created  by  the  will  was  merged.  Jonas  Green' 
wood  further  assured  the  property  to  Tempest  by  fine 
with  proclamations.  Tempest  laid  out  a  large  sum  of 
money  on  the  property;  and  in  1826  he  mortgaged  it 
to  Messrs.  Rawso9iy  and  in  18S5,  Tempest  and  Messrs. 
Rawson^  in  consideration  of  3000/.,  conveyed  the  pro- 
perty  absolutely  to  the  Defendant  Bothwell. 

Jonas  Greenwood  died  in  1840,  and  his  children 
thereupon  filed  this  bill,  insisting  that  he  was  tenant  for 
life  only,  and  seeking  to  redeem  on  payment  of  the 
mortgage  of  400/.  and  interest  It  was  decided  on  a 
former  occa^on  that  Jonas  Greervwood  was  merely  tenant 
I  for  life,  (a) 


I 


The  Defendant,  by  his  answer,  raised  three  objections 

for  want  of  parties,  two  of  which  having  been  submitted 

to 
(a)  See  6  Bear.  492. 
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to  by  the  Plaintiffs,  it  is  unnecessary  to  state  them.   The        1844. 
third  was  as  follows :  "  That  if  the  Plaintiffs  should  be    ^^^^"^^^^^ 
decreed  to  be  entitled  to  any  right  or  relief  in  the  pre-  v. 

mises,  then  the  proper  accounts  ou^t  to  be  taken  of    *^"^»"- 
and  concerning  the  said  testator's  estate  and  debtSi  and 
other  matters  connected  therewith,  in  the  presence  of 
all  the  necessary  parties  to  such  accounts." 

The  cause  was  set  down  on  the  objection  for  want  of 
parties,  under  the  89th  Order  of  Augusi  1841.  (a) 

Mr.  Turner  SLud  Mr.  Thomas  Turner  for  the  Plaintifis. 

The  real  and  personal  representatives  of  the  testator 
are  not  necessary  parties  to  the  suit.  It  is  not  sug- 
gested that  any  debt  or  legacy  n*ow  remains  unpaid. 
Where  executors  having  a  power  to  mortgage  for  pay- 
ment of  debts  exercise  it,  the  Court  has  never  held  - 
that  they  were  necessary  parties  to  a  redemption  suit, 
unless  the  equity  of  redemption  is  limited  to  tliem. 
You  cannot  combine  a  suit  to  administer  an  estate  with 
a  suit  for  redemption.     Pearse  v.  Hewitt,  {b) 

Mr.  Raupell  and  Mr.  Rogers  for  the  Defendant. 

The  trustees  and  executors  are  necessary  parties  to 
this  suit  The  Plaintifis  claim  subject  to  the  debts  and 
legacies,  and  are  entided  to  nothing  until  they  are  paid. 
The  Defendant  insists  that  the  executors  and  trustees 
have  properly  sold  under  the  powers  contained  in  the 
will :  if  the  Plaintiffs  dispute  the  validity  of  the  acts  of 
the  executors,  such  executors  should  be  brought  here 
to  contest  that  allegation. 

The  Master  of  the  Rolls. 

The  testator,  by  his  will,  charged  his  real  estate, 

which 
(a)  Ord.  Can.  175.  (h)  7  Sm.  471. 
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1844.        which  was  subject  to  a  mortgage,  with  the  payment  of 
^^"^^^"^^     his  debts,  and  created  a  term  of  1000  years,  by  means 
V.  of  which  the  amount  was  to  be  raised  by  his  trustees 

BoTHWBLL.  ^^  executors.  It  does  not  appear  that  any  thing 
was  raised  by  virtue  of  this  devised  term ;  but  after 
the  testator's  death,  the  trustees  and  executors  joined 
in  a  transfer  of  the  mortgage,  and  they  on  the  same 
occasion  raised  an  additional  sum  of  144/!.,  which 
it  was  stated  was  necessary  for  enabling  them  to  dis- 
charge sundry  debts  of  the  testator.  I  do  not  mean  to 
deny  that  BothweU  may  be  entitled  to  credit  for  any 
portion  of  the  money  which  may  have  been  applied  in 
payment  of  the  testator's  debts.  Supposing  that  to  be 
so,  it  will  form  part  of  RothwelTs  defence  to  the  suit 
He  has  a  right  to  say  to  the  Plaintiffs,  **  You  are  not 
entitled  to  redeem  me  on  payment  of  400/.,  because  a 
further  sum  of  144/!.  has  been  raised  and  applied  in 
payment  of  the  debts  of  the  testator."  But  has  the 
Defendant  a  right  to  insist  that  this  matter  shall  be 
brought  forward  by  the  Plaintiffs,  whose  claim  is  to 
have  the  estate  subject  only  to  the  mortgage  for  400/.  ? 
I  think  not,  for  this  is  part  of  BothwelPs  defence,  which 
the  Plaintiffs  are  not  bound  to  bring  forward. 


The  question  of  costs  was  discussed,  and  Osborne 
V.  For€man{a)t  was  cited. 

The  Master  of  the  Rolls  said  he  should  reserve 
the  costs  until  the  hearing,  when  he  should  be  better 
able  to  see  into  the  real  merits  of  the  case. 

(o)  9  Hare^  656. 


CASES  IN  CHANCERY. 


BELL  V.  DUNMORE.  ^"^;^^/- 

Jan.  11. 

rilHIS  was  an  application  for  leave  to  file  a  supple-  Liberty  given 

-*-    mental  answer  to  correct  an  alleged  erroneous  date  *^^!,J[^"**" 

in  the  original  answer.  answer  to 

correct  a  date 
in  the  original 
The  following  is  an  outline  of  the  case :  —  answer. 

On  such  an 
application 

In  Oclober  1826,  Mr.  Ord  and  the  PUintiff  Ur.Bell,  ^'^  defendant 

must  account 
as  his  surety,  executed  a  bond  for  2000/.  to  a  Mr.  fortheniis- 
Marsim.  take,  and  the 

proposed 
The  firm  of  Shuitlmarth,  Itigram^  and  Wartnaby  (the  Jhelras^ki 
Defendant),  were  concerned  in  the  transaction  for  Ord  which  it  is  in- 
and  MarsUm.     Ord  died,  and  Wartnaby  and  Dunmore^  {^  o,ust  ]^ 
his  executors,  having  commenced  proceedings  at  law  ▼erified. 
on   the   bond   against  Bell^  he  filed  this  bill,   to   re- 
strain the  action  and  to  be  relieved  from  the  bond,  on 
the  ground,  first,  that  time  having  been  given  to  the 
principal  debtor,  the  surety  had  been  thereby  released  ; 
and,  secondly,  that  payments  had  been  made  by  the 
principal  on  account. 

The  bill  alleged,  that  the  solicitors  were  aware  *4hat 
the  2000/.  was  for  the  sole  use  of  Ordj  and  that  the 
Plaintiff  received  no  part  thereof,  and  joined  in  the  bond 
to  secure  the  payment  of  the  2000A  solely  as  a  surety 
for  Ordj  and  the  2000/.  was  received  by  Messrs.  SkuU 
iUworth^  Ingram^  and  Wartnaby^  as  the  solicitors  and 
agents  of  Ordf  and  applied  by  them,  on  his  account ;  a 
large  portion  of  it  being  retained  by  them  in  payment  of 
debts  and  bills  of  costs  due  by  him  to  the  said  firm,,  or 
the  individual  partners  therein." 

The 
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1843*  The  Derendants  Dunmore  and   Wartnaby^  by  their 

answer,  admitted  the  negotiation  for  the  loan  and  the 
giving  the  bond  in  October  1826;  and  Wartnaby  stated 
and  Dunmore  said  he  had  been  informed  and  belieTed, 
though  he  did  not  know  the  same  of  his  own  know- 
ledge, [<Uhat  the  said  sum  of  SOOOil  was  paid  by 
Marston  to  Shuttleiworth  in  two  instalments  of  SQ/OL  and 
15002.  in  the  months  oi  April  and  October  1827;  and 
that  the  said  sum  of  500/L  was  paid  by  Shuttleworthj  as 
the  solicitor  of  both  parties,  to  the  Defendant  Ord  in 
the  month  of  April  1827;  and  that  the  said  sum  of 
1500/.  was,  in  the  month  of  Octcber  18279  carried  over 
from  the  credit  of  Marston  in  account  with  the  said 
firm  of  Shuttkwortkj  Ingram^  and  Wartnaby^  to  the 
credit  of  Ord  with  the  said  firm."] 

A  motion  was  now  made  that  the  Defendants  might 
be  at  liberty  to  file  a  supplemental  answer,  for  the  pur- 
pose of  correcting  a  mistake  in  their  answer,  by  sub- 
stituting 1826  for  1827  in  the  above-mentioned  para- 
graph which  is  contained  between  brackets.  The  notice 
of  motion  stated  in  terms  the  proposed  supplemental 
answer. 

The  affidavit,  in  support  of  the  motion,  stated  that 
the  Defendants  had  made  an  unintentional  mistake  as 
to  the  date,  the  year  1 827  having  been  by  mistake  in- 
serted for  1826.  That  the  date  had  been  correctly 
stated  in  the  original  instructions  for  the  answer,  but,  by 
mistake,  incorrectly  stated  in  the  further  instructions. 

Mr.  Kindersky  and  Mr.  Faber^  in  support  of  th6 
motion. 


They 
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They  cited  Strat^e  v.  Collins  (a),  TidsaeU  v.  Bow-       1843. 
yer (ft),  WhUe  v. Sm/er.  (c)  ""b^ 

Mr.  Pemberlon  Leigh  and  Mr.  Ba/«,  cow/ra.  Dunmorb, 

They  cited  Greenwood  v.  Atkinson,  {d) 

The  Master  of  the  Rolls. 

At  present  I  am  not  able  either  to  refuse  or  grant 
the  application.  The  object  of  the  Court  is  to  allow 
neither  party  to  obtain  a  victory  at  the  expense  of  truth. 
There  must  be  an  affidavit  of  the  truth  of  the  intended 
answer  and  of  the  terms  in  which  it  is  proposed  to  file 
it.  The  motion  must  stand  over  for  a  further  affi- 
davit. 


A  further  affidavit  was  produced  in  accordance  with         i844. 
the  requisition  of  the  Court,  and  the  motion  was  now        ^^  ^'' 
renewed. 

Mr.  Kindersley  and  Mr.  Faber  in  support  of  the 
motion. 

Mr.  G.  Turner  and  Mr.  Bates^  contra. 

The  Master  of  the  Rolls. 

One  question  in  this  case  is,  when  the  consideration 
for  this  bond  was  paid.  It  is  stated  in  the  answer  to 
have  been  in  1827;  but,  upon  an  examination  of  the 
entries  in  the  books  and  documents,  it  is  now  distinctly 
sworn  that  this  was  a  mistake,  and  that  this  took  place 

in 

(a)  9  Vei.  4r  B.  163,  (c)  5  Sim.  566. 

lb)  7  Sim.  64.  id)  4  5tm.54. 

Vol.  VII.  U 
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18i4.        in  1826.     When  the  cause  comes  on  for  hearing  it  will 
^^^^"^     be  important  to  ascertain  whether  it  was  in  1826  or 
1827. 


DUNHOBB. 


I  should  be  sorry  to  let  fall  a  word  which  might 
imply  that  the  Court  considers  it  a  trifling  matter  to 
allow  a  party  who  has  solemnly  declared  one  thing,  to 
put  in  a  second  answer  quite  inconsistent  with  hb 
former  solemn  statement.  I  have  felt  it  necessary  to 
require  the  party  not  only  to  account  for  the  mistake, 
but  to  produce  the  answer  in  the  very  terms  and  words 
he  pledges  himself  to  swear  it.  Not  being  satisfied  on 
a  former  occasion  die  case  stood  over. 

The  Defendant,  in  a  case  like  this,  must  shew  that 
the  fact  alleged  to  be  erroneous  is  material :  -*  that  the 
error  arose  under  such  circumstances  as  not  to  fix  him 
with  the  first  statement;  and  he  must  also  shew  the 
terms  in  which  he  proposes  to  introduce  the  new 
allegation,  {a) 

If  it  appeared  that  this  gentleman,  in  making  the  first 
statement  on  oath,  had  been  speculating  in  his  defence, 
and  was  now  endeavouring  to  fit  the  allegations  on  the 
record  with  the  evidence  which  he  has  since,  from  time 
to  time,  picked  up,  or  if  he  came  forward  under  cir- 
cumstances which  plainly  shewed  that  he  had  been  guilty 
of  extraordinary  negligence  or  temerity  in  pledging  his 
oath  to  a  particular  statement,  I  might  hesitate  before  I 
granted  the  application.  When  the  proper  time  arrives, 
the  matters  now  alleged  will  deserve  serious  attention, 
and  may  then  hang  heavily  on  the.  Defendant;  but  at 
present  I  cannot  come  to  a  conclusion  on  them. 


I  do 

(a)  See  Hatlar  r.  HoUU,  2      5  Beavan,  433,  and  Wkiicomber, 
Beatfan,  256. ;  Smith  r.  Hariiey,      Mincfun,  1  Wilson,  C,  C.  I. 
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I  do  not  say  what  may  be  the  effect  of  the  new  state- 
ment. The  Defendant  has  said  that  the  payment  was 
made  in  1827}  and  if  now,  by  leave  of  the  Court,  he  be 
permitted  to  state  that  it  took  place  in  1826,  these  two 
inconsistent  statements  will  remain  on  record,  and  when 
the  cause  comes  on  for  hearing,  the  effect  of  them  will 
have  to  be  considered. 


1S4I. 


It  is  to  be  observed  that  if  the  new  allegation  be 
introduced,  the  Plaintiff  will  have  a  full  opportunity  of 
amending  his  bill  and  of  interrogating  the  Defendant  as 
to  all  those  new  facts  and  circumstances  with  a  view  of 
throwing  discredit  on  the  new  allegation.  On  the 
whole,  it  appears  to  me  that  the  danger  of  doing  injus- 
tice will  be  greater  by  refusing  Uian  by  granting  the 
application.  The  Defendant  must,  therefore,  have  the 
indulgence  he  asks  upon  payment  of  all  the  costs. 


FoBM  or  OaoBa. 


After  reciting  that  it  had  been 
moved  that  the  Defendants  might 
be  at  liberty  to  file  a  supple- 
mental answer  to  the  Plaintiff's 
bill  for  the  purpose  of  correct- 
ing an  error  in  the  clause  in 
their  answer  to  the  said  bill, 
banning  in  the  65th  folio  of  the 
said  answer,  and  ending  in  the 
67th  folio  of  the  said  answer, 
and  which  clause  was  in  the 
words,  &c.  [stating  it]  *^  his  Lord- 


ship doth  order  that  the  De- 
fendants Dunmore  and  Wart- 
iiaby  be  at  liberty  to  file  a  sup- 
plemental answer  to  the  Plain- 
tiff's bill,  in  the  form  of  the 
draft  signed  by  counsel  and  re- 
ferred to  in  the  affidavit  of  the 
Defendant  Warlnaby,  sworn,  &c. . 
as  the  exhibit  marked  with  the 
letter  A.  And  it  is  ordered  that 
the  Defendants  pay  the  costs," 


U2 
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1843. 


yov.  9,  10. 
Dee.  11. 

1844. 
Jam.  37. 
Feb.  15. 


DAVIS  o.  PROUT. 


Property 
given  in  trust 


rpHE  testator,  by  his  will  dated  in  1819,  deTised,  fte. 
-^    some  real  and  personal  estate  to  trustees,  upon 
trust  ^^for  the  sole  and  absolute  use  of  his  daughter 
for  the  sole   Mary  Ann  Proui^  in  case  she  should  attain  tw^ty-OM, 
use '^  of  a"  ^     ^^^  maintenance  in  the  mean  time,  and  with  a  gift  ofer 

female  infant    {q  case  she  should  die  before  she  attained  twenty-one. 

She  after* 
wards  mar- 
ried under 
age,  and  a 
settlement 
was  made 

half  to 


The  testator  died  shortly  after. 


In  1839  the  Plaintiff  Mr.  IXms  married  Mary  Jun 
Proiiii  then  a  minor,  and  a  settlement  was  thereupon 
made,  whereby  they  covenanted  to  convey  the  pro- 
perty of  Mary  Ann  Protd  to  trustees,  upon  trust,  as 
to  one  moiety,  to  the  separate  use  of  B^ry  Ann  for  life, 
and  as  to  the  other  half  upon  trust  for  Davis  for  life, 

wife,  after  the  with  certain  limitations  to  the  children  of  the  marriage, 
latter  had 


giving 
the  wife  for 
her  separate 
use,  and  the 
other  half  to 
the  husband. 
A  bill  was 
filed  by  the 
husband  and 


Mary  Ann  Davis  attained  twenty-one  in  1840,  and  in 
1841  this  bill  was  filed  by  Davis,  his  wife,  and  the  only 
child  of  the  marriage,  to  make  the  trustees  responsible 
for  certain  alleged  breaches  of  trust. 

Mr.  Pemberton  Leigh  and  Mr.  Rogers^  for  the  Plain- 


come  of  age, 
against  the 
trustees,  seek- 
ing to  chaise 
them  with  a 
breach  of 
trust.    The 
Court  though't 
the  frame  of 
the  suit  im- 
proper, but 
gave  leave  to 
amend ;  and 

by^mendu"^'        Mr.  Turner  and  Mr.  Kinglake^  and  Mr.  Kinderdey 

ment,madeto  and  Mr.  Tripp,  for  the  Defendants,  objected  that  no 

sue  by  her  ,.  ^         1 1    •      i     •  i  ,         . 

next  friend,  a   relief  could   be  had  upon  the  record  as  it  was  now 

decree  was  framed, 

made. 

After  pub- 
lication, a  bill  filed  by  husband  and  wife  was  amended  by  making  the  wife  sue  by 
her  next  friend.    Held,  that  the  evidence  was  still  receivable. 
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framed,  for  the  property  was  held  for  the  separate  18^3. 
use  of  the  wife,  and  therefore  a  suit  in  which  the  hus- 
band joined  as  co-plaintiff  could  not  be  supported; 
ffake  V.  Parker  (a),  Beeve  v.  Dalby.  {b)  Here  the  pro- 
perty was  given  by  the  will  <<  for  the  sole  and  absolute 
use  "  of  Mrs.  Davis,  and  this  was  equivalent  to  a  gift 

for  her  separate  use;  Ex  parte  Ray  (c), v.  Lyne  (e?), 

8  B^qfer  on  Husband  and  Wife,  164.  That  if  there  ex- 
isted any  questicm  on  the  point,  the  interests  of  the 
husband  and  wife  would  be  so  conflicting,  that  they 
could  not  sue  together  as  co-plaintiff's. 

That  the  settlement  having  been  made  during  the  in- 
fancy of  the  wife,  was  not  binding  on  her ;  Simson  v. 
Jmes  {e)f  Johnson  v*  Johnson  {g) ;  and  that  therefore  the 
whole  property  was  still  her  separate  estate. 

Mr.  Pemberton  Leigh  and  Mr.  Rogers,  contri. 

The  objection  not  having  been  taken  by  the  answer, 
it  is  incompetent  for  the  Defendants  to  insist  on  it 
at  the  present  stage  of  the  cause.  Such  technical  ob- 
jections may  be  valid  if  taken  by  demurrer,  and  yet 
the  Court  will  not  Ibten  to  them  at  the  hearing,  as 
in  the  instance  of  an  objection  for  multifariousness,  {h) 
In  this  case  there  is  no  misjoinder;  for  both  the  hus- 
band and  wife  have  an  independent  interest  in  the  fund, 
and  a  common  interest  to  make  the  trustees  responsible. 
When  the  fund  has  been  recovered  by  this  suit,  the 
Court  will  protect  the  interest  of  the  wife.  If  the  pro- 
perty were  settled  to  the  separate  use  of  the  wife  by  the 

will 

(fl)  S  Kten,  59.  *  (g)  1  ICeen,  649. 

[b)  S  Sim,  4-  St.  464.  (h)  See  Wynne  v.  Callander, 

(c)  1  Mod.  199.  1  Rutt.    293.;     Greenwood   T. 
{d)  Youage^  56S.                            Churchill,  1  ilfyA  4*  K.  559. 


{e)  9  Rati.  4>  M.  374. 


V  s 
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1645.  will  so  as  to  exclude  the  husband,  still»  by  the  settle- 
ment, the  husband  has  acquired  an  interest*  and  the 
wife  has  adopted  that  settlement  after  attaining  twen^- 
one,  which  she  had  the  power  of  doing,  she  being  con* 
sidered  difeme  sokf  as  to  her  separate  estate. 

7%^  Master  of  the  Rolls. 

This  is  not  the  first  time  that  this  point  has  been 
raised  before  me.  There  can,  however,  be  no  doubt  of 
the  rule  as  now  established.  The  difficulty  in  a  suit 
constituted  like  the  pr^ent  is  not  so  much  in  protecting 
the  wife's  interest  against  her  husband,  but  because  in 
such  a  record  the  suit  is  considered  as  that  of  the  hus- 
band alone ;  and  if  this  bill  were  now  dismissed  on  the 
merits,  the  wife  might  the  next  day  file  another  bill  for 
the  very  same  object,  and  would  not  be  bound  by  the 
former  decree ;  this  is  the  ground  on  which  the  pre- 
sent objection  is  to  be  decided.  Though  I  have  some 
reason  to  think  that  the  object  of  the  Defendants  is  to 
delay,  I  cannot  refuse  to  listen  to  their  objection. 

There  must  be  leave  given  to  the  Plaintifis  to  amend 
and  set  the  record  right. 


Feb.  13. 


1844. 

Jan,  17.  The  Plaintifis  amended  their  bill   by  adding  Mr. 

Jackness  as  the  next  friend  of  the  wife;  but  the  husband 
was  still  continued  as  a  co-plaintifi*.  The  cause  again 
came  on  for  hearing. 

It  was  again  objected,  first,  that  from  the  frame  of 
the  record  no  decree  could  be  made.  The  following 
cases  were  cited  in  opposition  to  this  objection:  Platel 
V.  Craddock  (a),  where  a  bill  being  filed  by  husband  and 

wife 
(a)  C.  P,  Cooper^  469.  481. 
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wife  in  respect  of  a  trust  fund  limited  to  the  wife  for  her 
separate  use,  remainder  to  the  husband  for  life,  liberty 
was  given  to  amend  by  adding  a  next  friend  to  the 
wife,  and  a  decree  was  made;  and  England  v.  Downs,  (a) 

Secondly,  it  was  objected  that  an  alteration  having 
taken  place  in  the  title  of  the  suit,  the  evidence  taken 
could  not  be  now  read ;  Bailor  v.  Dennett,  (b) 

The  Master  of  the  Rolls,  after  some  hesitation,  over- 
ruled the  objections,  admitted  the  evidence,  and  made  a 
decree. 


1844. 


(«)  1  JSeavan,  96. 
[6)  3  You.  4*  C.  461.      And 
see  MU^an  v.  MUckeii,  1  MyL 


4-  Cr.  443.  and  3  AfyL  ^  Cn  78.; 
Giici  y.  GUeSf  1  Keenj  685. 


GREENWOOD  i;.  ROTHWELL.  {c) 


March  14. 


^T^HIS  was  a  motion  for  the  production  of  deeds  and 
"    documents  relating  to  some  property  which  was  the 
subject  of  the  suit. 

John  Mitchellj  having  mortgaged  the  property  for 
1000  years  for  securing  400^  and  interest,  by  his  will, 
dated  in  1811,  directed  all  his  debts,  funeral  and  testa- 
mentary expenses  and  legacies,  to  be  paid  out  of  his  real 
and  personal  estate,  and  he  devised  unto  Joseph  Green^ 
wood  and  «7.  Nortkrop^  all  his  hereditaments,  &c  for  the 
term  of  1000  years,  upon  trust  to  keep  the  premises  in 
repair,  to  keep  down  the  interest  upon  the  mortgage, 

and 
(c)  Ex  relatione* 
t74 


Order  for  the 
production  of 
title  deeds  of 
a  mortgagee, 
who  also 
claimed  to  be 
a  purchaser 
or  the  equity 
of  redemp- 
tion, refused. 
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1844.        and  to  apply  the  residue  for  the  maintenance  of  Atm 

y^^^^"^     Bentleu  for  life ;  and  subject  thereto,  in  ^fect.  be  devised 
Ombnwood  ,  ,        ^  .  ,    ^  ^        ^  ,-...*. 

•.  the  property  in  question  unto  Jonas  Greenwood  for  life, 

KoTHWBLL.  ^Q^  ^^j,  i^jg  decease,  to  his  issue  as  purchasers  (a),  and 
he  appointed  Joseph  Greenwood  and  Northrop  his  exe- 
cutors, who  proved  his  will. 

By  an  indenture  dated  the  5th  o(  March,  1812,  and 
made  between  the  mortgagees  of  the  first  part,  JosqA 
Greenwood  and  Northrop  of  the  second  part,  and  Mann 
of  the  third  part,  after  reciting  the  mortgage,  and  the  will 
of  the  testator,  and  that  Joseph  Greenwood  and  Northrop 
had  requested  Mann  to  lend  them  550/.,  to  enable  them 
to  pay  off  the  sum  of  406iL  due  upon  the  mortgage ;  and 
also  to  enable  them  to  discharge  sundry  other  just  debts^ 
amounting  together  Xb  the  sum  of  144/.,  which  remained 
owing  to  other  creditors  of  the  testator,  it  was  witnessed, 
that,  in  consideration  of  406/.  paid  to  the  mortgagees, 
and  of  144/.  paid  to  Joseph  Greenwood  and  Northrop  by 
Mann,  they,  the  mortgagees,  assigned,  and  Joseph  Green* 
wood  and  Northrop  assigned  and  con6rmed,  the  property 
in  question  to  Mann,  for  the  residue  of  the  several  terms 
of  years  therein,  discharged  from  the  proviso  for  re- 
demption contained  in  the  mortgage,  but  subject  to 
redemption  on  payment  to  Mann  by  Joseph  Greenwood 
and  Northrop  of  the  sum  of  550/.  with  interest. 
■ 

By  deeds  dated  in  March,  1823,  after  reciting  the 
mortgage  to  Mann,  the  will  of  the  testator,  and  that 
Jofuzs  Greenwood  had  agreed  to  sell  the  premises  to 
Abraham  Tempest  for  the  sum  of  400/.,  it  was  witnessed, 
in  consideration  of  400/.  paid  to  Mann  in  dischaige  of 
his  mortgage,  and  for  the  nominal  consideration  theron 
mentioned,  the  property  was  conveyed  by  Jonas  Green* 

wood, 
(a)  6  Beavan,  492. 


ROTRWBLL. 
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wood,  Joseph  Greemwood  and  Northrop  to  Tempest  in  fee,        1 844. 
and  Matm  assigned  the  mortgage  term  of  1000  years   q^*Y"^'^ 
upon  trust  for  Tempest,  and  to  attend  the  inheritance,  •. 

and  Joseph  Greemoood  and  Northrop  surrendered  and 
merged  the  term  of  1000  years  created  by  the  will  of  the 
testator. 

Tentpest  afterwards  expended  considerable  sums  of 
money  in  building  and  in  improving  the  premises. 

By  subsequent  deeds,  the  property  was  conveyed  to 
the  Defendant  Rothwell  by  way  of  mortgage  to  secure 
3000/.  and  the  mortgage  term  of  1000  years  was  assigned 
to  Alexander  in  trust  for  him,  and  to  attend  the  inherit- 
ance* 

The  bill  was  filed  by  the  children  of  Jonas  Greemvood, 
prayinga  declaration,  that  under  the  will  of  John  Mitchell, 
Jonas  Greenwood  took  an  estate  for  life  only :  —  that, 
subject  thereto,  the  premises  were  limited  to  them  as 
tenants  in  common  in  fee,  and  for  a  general  declaration 
of  the  rights  of  the  parties.  It  asked  that  Alexander 
might  be  declared  a  trustee  for  the  Plaintiffs  of  the  term 
of  1000  years,  subject  to  such  charge  as  Sothwell  might 
be  entitled  to  in  respect  of  the  mortgage  for  400/.  due  to 
Mann  at  the  time  of  the  conveyance  to  Tempest,  and  of 
any  interest  thereon,  which  the  Plaintiffs  offered  to  pay, 
and  it  prayed  a  conveyance  to  the  Plaintiffs  of  the  mort- 
gage term  of  1000  years. 

The  Defendant  Bothwell,  by  his  answer,  said,  he  be- 
lieved that  the  sum  of  400/«  was,  at  the  time  of -the  pur- 
chase, the  full  value  of  the  premises,  that  the  purchase 
was  made  bon&Jide,  and  that  the  sale  was  made  as  a 
means  of  paying  the  debts  of  the  testator,  which,  being 
charged  upon  the  estate,  authorized  the  trustees  to  sell 

and 
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1844'.       and  make  a  good  tide  to  a  parchaaer.    That  the  nain* 
^^^^^^j^   ^s  ^^  acquiesced  and  permitted  extensive  improve* 
V.  ments  to  be  made  upon  the  premises. 

ROTHWBLL. 

The  Defendant  also  said  that  his  mortgage  contained 
other  hereditaments  than  those  claimed  by  the  Plaintifi» 
and  insisted  upon  his  right  to  retain  the  deeds.  He  also 
claimed  to  be  a  purchaser  without  notice,  and  insbted  on 
the  benefit  of  any  want  of  notice  in  himself  or  others, 
and  the  benefit  of  the  term  of  1000  years  vested  in 
AUrander.  The  Defendant  in  a  schedule  set  out  the 
deeds,  and  insisted  that  until  the  Plaintiffs  should  estab- 
lish their  right  to  redemption,  they  were  not  entitled  to 
any  discovery  or  production  of  the  title  deeds  and  docu* 
ments  prior  to  the  will,  nor  to  the  production  of  the  deeds 
or  muniments  relating  to  the  mortgage. 

Mr.  6.  Turner  and  Mr.  T.  Turner  now  moved  for  the 
production  of  the  documents. 

The  bill  charges  that  the  Defendant  had  notice  of  the 
Plaintifis'  claim ;  and  the  recitals  in  the  several  deeds 
show,  that  the  whole  of  the  parties  through  whose  hands 
the  estate  has  passed  must  have  had  notice  of  the  will 
of  the  testator,  and  of  the  title  of  the  Plaintiffs.  The 
cases  ofHardman  v.  blames  (a),  and  B<dton  v.  The  Cor- 
poration  of  Liverpool  (£),  differ  from  the  present ;  there 
the  documents  constituted  the  Defendant's  title,  without 
supporting  that  of  the  Plaintiff's.  Here  the  question  is, 
whether  the  Defendant  can  protect  himself  by  means  of 
the  term  of  1000  years.  At  the  utmost,  the  Defendant 
is  only  a  mortgagee  in  respect  of  the  original  charge, 
with  notice  of  the  Plaintiffs'  title,  and  this  the  Plaintiffs 
offer  to  pay.     The  mortgage  made  by  the  executors  by 

virtue . 

(a)  2  MjfL  4*  K.  733.  {b)  1  il/y.  4-  K,  88. 
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virtue  of  the  wHI,  had  been  discharged  at  the  time  of      1844. 
the  purchase.  -  ^H^^d 

Mr.  BoupeU  and  Mn  Rogers  argaed,  that  the  term  of 
1000  years  created  by  the  testator  before  his  death  had 
become  Tested  in  the  Defendant  for  valuable  consider- 
ation ;  and  though  Jonas  Greenwood  might  be  tenant  for 
life  only,  still  the  Defendant  was  entitled  to  the  estate 
during  that  term,  as  the  trustees,  for  the  purposes  of  the 
will,  had  a  right  to  dispose  of  the  estate  for  a  term  of 
1000  years.  That  the  3000/.  borrowed  of  the  Defendant 
upon  the  security  of  the  property  had  been  laid  out 
in  lasting  improvements  with  the  knowledge  of  the 
Plaintifis.  That  the  Defendant  had  no  notice  of  the 
Plaintiffs'  claim,  and  was  entided  to  withhold  the  deeds 
by  virtue  of  his  title  as  mortgagee  until  he  has  been 
fully  paid. 

7%^  Master  of  the  Rolls  said,  that,  consistently  with 
the  established  rules  of  the  Court,  he  was  unable  to 
make  the  order  for  the  production  of  the  deeds.  That 
the  cause  could  not  be  ultimately  disposed  of  without 
inquiry ;  and  though  the  effect  would  be  to  prolong  the 
litigation,  still  the  Court  was  not  at  present  in  a  condition 
to  m%ke  the  order. 
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Feb.  19, 20.  CASTLE  ©.  EATE. 

April  J. 

Devise  to  ^  I  ^H'E  testator,  Joseph.Starbuck^  by  his  wil],  dated  the 
S*«lSn  trust  ^^^  ^^  December  1826,  gave  bis  real  estates  to 
to  demise  trustees  in  Tee,  on  trust  to  demise  and  iel  the  same 
testator's  ""^^^  1^^^  youngest  child  or  his  youngest  surviving  child 
youngest  should  attain  the  age  of  twenty-one  years,  and  during 
twenty-one,  the  minority  of  such  youngest  or  youngest  surviving 
minorif  "of***  child,  to  pay  the  rents  (after  deducting  necessary  out- 
such  youngest  goings)  to  his  wife  for  the  maintenance  and  support  of 
the  rents'to^  herself  and  of  his  children ;  and  in  case  of  the  decease  of 
the  testator's  his  wife  in  the  meantime,  the  rente  were  to  be  ^>plied 
mamtenan^  ^y  ^^®  trustees  for  the  sole  benefit  of  his  children.    And 

of  herself  and  when,  and  so  soon  as  the  youngest,  or  the  younirest  sur- 

children.and  ..         ,.,.    .       ,^  ^  .     j    i_  r 

when  and  so  vivmg  child  should  have  attained  the  age  of  twenty-one 

soon  as  the  years,  the  trustees  were  to  sell  the  real  estate^  afid  after 

youngest  sur-  •'        '  ^ 

vising  child  paying  the  charges  thereon  and  the  costs,  they  were  to 
twenty^n^*^  P'^J'  d^^^^®'  ^^  distribute  the  residue  of  the  purchase- 
to  sell  and  money,  unto^  between,  and  amongst  the  testator's  wife 
produce  "  be-  and  all  his  children  voho  should  be  then  livings  in  equal 

tween  and  shares  and  proportions,  to  and  for  their,  his  and  their, 

amongst  the  r     r  ^ 

testator's  wife  own  benefit.     And  he  provided,  that  if  any  of  his  children 

children  who  should  depart  this  life  before  the  esUtes  should  become 

should  be  saleable,  leaving  issue,  the  children  should  take  the  share 

then  living  in  p.. 

equal  shades."  of  his  parent. 

And  in  case 

of  any  child         T^^  testator  died  in  1827,  leaving  his  wife  and  two  * 

before  the  children,  Alfred  and  Maria^  surviving  him.     The  two 

came  saleable,  children  both  of  them  died  under  twenty«one  years  of 

were^tlf take  ^8«»  without  issue.  Maria  on  the  16th  of  September 
his  share.  1839, 

The  children 
all  died  under 
twentv-one  without  issue. 
Held,  that  the  wife  was  entitled  to  the  whole  estate. 


CASES  IN  CHANCERY,  297 

18S9,  and  Alfred  on  the  20ch  of  Febmaty  1842 ;  and  in       1844. 

consequence  of  that  event  the  testator's  customary  estate 

was  claimed  on  the  one  side  by  the  widow,  who  had 

since  married  the  Defendant  Bate;  and  on  the  other, 

by  John  Starbucks  who  was  the  testator's  customary 

heir. 

Mr.  Turner  and  Mn  Metcalfe,  for  the  Plaintifisy  the 
trustees. 

Mr.  Kinderdey  and  Mr.  fV.  M.  James,  for  the  widow, 
argued  that  the  words  ^*  then  living,"  meaning  at  the 
time  when  the  youngest  child  attained  twenty*one,  an 
event  which  could  never  happen,  did  not  apply  to  the 
widow: — that  a  share  was,  in  effect  devised  to  and  be- 
came vested  in  her,  at  the  testator's  death,  proportioned 
to  the  number  of  children  then  living,  but  which  was 
capable  of  being  enlarged,  by  the  deaths  of  children 
without  issue,  before  the  youngest  or  the  youngest  sttr« 
viving  child  attained  twenty-one.  That  the  gift  was  to 
a  class,  who^  when  ascertained,  took  as  tenants  in 
common ;  and  in  the  event  which  happened,  of  all  the 
children  dying  under  twenty-one,  there  was  no  one  to 
share  with  the  widow,  and  therefore  that  she  was  en- 
titled to  the  whole.  That  if  it  were  said  that  the  event 
had  not  happened  on  which  the  power  of  sale  was  to  be 
exercised  and  the  division  to  take  place,  then  that  the 
direction  to  demise  would  continue  for  ever,  as  the 
event  on  which  it  was  to  cease  could  never  happen. 
That  if  she  was  not  entitled  to  the  whole,  she  must  at 
least  be  entitled  to  the  one  third,  which  became  vested 
in  her  on  the  testator's  death. 

Mr.  James  Parker,  for  the  customary  heir,  contended, 
that  the  only  intent  with  which  the  testator  directed  a 
sale,  was  to  divide  the  proceeds  between  his  wife,  and 

at 
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Idi^,  at  least  some  one  chQd  who  had  then  attained  twenty- 
one  years  of  age,  and  that  the  only  event  on  which  a 
sale  was  to  be  made  and  the  produce  divided,  was  the 
attainment  of  twenty-one  years  of  age  by  some  one 
child,  an  event  which  had  neither  happened,  nor  coald 
ever  happen,  all  the  children  having  died  under  age. 
That  as  the  testator  had  not  provided  for  the  event 
which  had  really  taken  place,  the  devise  failed,  and  that 
the  customary  heir  was  entitled  to  the  estate. 

Mr.  Kinderdey^  in  reply. 

The  following  cases  were  cited:  Manfield  ▼.  2>ti- 
gard(a)i  Feame  on  ConL  Rem.  245.,  Goodtiile  dent, 
Haymard  v.  Whitby  (6),  BarasknCs  Case  (c),  Doe  denu 
SaiterthwaUe  v.  Satterthwaite  (if),  Baisjbrd  v.  Kebbdl{e\ 
Murray  v.  Tancred  (^),  Leake  v.  Robinson  (A),  Hanson 
V.  GraAam  (t ),  Doe  dem.  Hayter  v.  Joinoille.  {k) 


April  u  The  Master  of  the  Rolls, 

Several  cases  were  cited,  but  no  one  of  them  appears 
to  be  applicable  to  the  present  case. 

The  event  which  happened,  of  all  the  children  dying 
under  twenty-one  years  of  age,  does  not  appear  to  have 
been  distinctly  contemplated  by  the  testator,  and  the 
question  is,  what  is  the  effect  of  the  will  under  the 
circumstances  ? 


It 


{a)  1  Eq,  Ca.  Ab.  195.  (g)  10  .Sim.  465. 

lb)  1  Burr.  228.  (A)  2  Mer.  363. 

(e)  3  Rep.  19.  (t)  6  Vet.  259. 

(d)  1  W.  Black.  Rep.  519.  {*)  5  £att,  172. 

(e)  5  Vei.  363. 
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It  is  of  no  importance  to  say  that  he  intended  no  1844. 
benefit  to  the  heir,  who»  if  entitled  at  ali,  takes  by  de- 
scent, without  regard  to  intention;  but  the  wife  and 
^children  were  the  objects  of  the  testator's  bounty,  and 
the  devise  was  clearly  intended  for  their  benefit.  .  They 
were  to  take  the  benefit,  by  dividing  the  proceeds  of 
the  sale,  and  the  sale  was  postponed  till  the  youngest 
attained  an  age,  when  he  could  be  competent  to  dispose 
of  his  share.  In  the  mean  time,  all  the  rents  were  to 
be  paid  to  the  wife,  for  the  support  of  herself  and  her 
children.  If  the  wife  died  in  the  mean  time,  no  provi- 
sion is  made  as  to  any  share  which  might  have  been 
supposed  to  have  been  given  to  her,  but  all  the  rents 
are  directed  to  be  applied  for  the  sole  benefit  of  the 
children ;  and  in  like  manner,  if  any  child  died  in  the 
mean  time,  no  provision  is  made  for  such  child,  although 
such  child  might  have  attained  the  age  of  twenty-one 
years.  Under  these  circumstances,  it  appears  to  me, 
that  the  money  to  arise  from  the  sale  was  intended  to 
be  divided  amongst  such  of  the  wife  and  children  as 
should  be  living  at  the  time  of  the  sale,  and  that  in  the 
mean  time,  the  rents  were  to  be  applied  for  the  support 
of  such  of  the  wife  and  children  as  should  be  living. 
For  these  purposes,  the  intermediate  support  of  the 
wife  and  children,  and  afterwards  the  sale  of  the  estate 
and  the  application  of  the  purchase-money,  the  estate 
was  vested  in  the  trustees ;  but  the  trust  for  maintenance 
and  support  ceased  on  the  death  of  the  last  surviving 
child  under  twenty-one. 

No  doubt,  the  attainment  of  twenty-one  by  (he  young- 
est surviving  child,  was  the  event  upon  which  the  tes- 
tator contemplated  that  the  trust  for  maintenance  and 
support  would  cease ;  but  as  he  clearly  intended  a  bounty 
to  the  wife  during  the  maintenance  of  any  child,  and  in 
>  the  event,  at  least,  of  her  being  alive  at  the  time  of  sale, 

I  cannot 
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1844*.  I  cannot  so  construe  the  will  as  to  exclude  her  in  the 
event  which  happened.  It  appears  to  me  upon  the  con- 
struction of  the  will,  that  the  estate  was  to  vest  when 
the  trust  for  maintenance  and  support  ceased;  and  the 
wife  being  the  only  one  of  the  cesiuis  que  trust  who  was 
then  living,  I  am  of  opinion,  that,  in  the  events  which 
have  happened,  the  wife  is  entitled  to  the  whole  estate. 


AprUie.  KINSHELA  v.  LEE. 

A  preliminary  rpHE  Plaintiff  by  his  bill  claimed  as  one  of  the  next 
the  5th  Ge-  of  kin  of  the  intestate,  through   Tkomas  Lee  the 

neral  Order      ^^^  ^(  ^y^^  intestate's  uncle. 
of  May  1839, 
as  to  who 

Sn,  WM  °^         ^^^  Defendants  by  their  answer  denied  that  the  Plain- 
refused,  where  tiff  was  one  of  the  next  of  kin,  and  stated  that  the  in- 
sued  in  his       testate's  uncle  never  had  any  son  Thomas. 
rijzht  of  next 
oi  kin ;  but  it 
was  denied  Mr.  E.  M.  Harrison  moved  for  a  preliminary  inquiry 

Safhefilted^  under  the  5th  Order  of  Men/  1839  (a),  as  to  who  were 

that  cha-         the  next  of  kin. 
raoter. 

Mr.  Toller^  contra.  We  deny  all  right  of  the  Plaintiff. 

7^e  Master  of  the  Rolls. 

The  Plaintiff's  title  and  character  being  altogether 
denied,  I  cannot  make  this  order  for  a  reference. 

(a)  Ord.Can,  156. 


Note.— See  MeineHzhagen  v.  Davit,  10  Sim,  289.;  Strdher  v. 
Dution^  Und,  S88. ;  Belcher  t.  Whilmore,  ante,  845. 
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1844. 

RICHARDSON  on  behalf  &€•  i;.  HASTINGS.  •^««-  '5. 

nnHIS  case  came  before  the  Court  on  general  de-  To  a  suit 
-*•    roarrer  to  the  whole  bill,  the  substance  of  the  JJ'^J'Jfp'thc 

allegations  of  which  was  as  follows :  -—  afikin  of  a 

club  or  part- 
nership, all 
In  1836,  the  Miance  Club,  consisting  of  100  mem-  persons  in- 
i_  r  t         ^  n        t  1  «•       terested  must 

bers,  was  formed,  and  for  that  purpose,  a  lease  of  a  be  made 

house  in  Pall  Mall  was  taken,  and  a  quantity  of  fur-  Pj"*^'^'  , 

nlture  hired.     Rules   were,  as   usual,   made  for  the  arc  numerous; 

management  of  the  club,  and  amongst  them,  one,  by  guj^jjent  for 

which  Messrs.  Hopkinson  the  bankers  of  the  club  were  one  to  sue 

alone  authorised  to  receive  monies  on  account  of  the  |),g  others. 

club.     The  managing  committee  were  to  consist  of     A  suit  re- 

1  t  11  111  specting  a 

twenty,  and  every  member  was  to  be  bound  by  the  ma-  partnership 

jority  at.  a  general  meeting.  Sd^'whS" 

out  praying 

The  pecuniary  affairs  of  the  club  having  become  "ftibiaJ 

embarrassed,  it  was  agreed,  at  a  special  general  meet-  dissolved,  and 

ing,  that  the  subscription  should  be  raised,  and  that  the  ^^j-e  autho- 

furniture  which  had  been  hired  should  be  purchased,  "*®,^  *<> , 

.1  .  ■  .11  1        .     .        1  r  realize  the 

with  monies  to  be  raised   by  subscription  by  way  of  assets  and 

loan  amongst  the  members,  and  400/.  borrowed  of  the  "^^^^^^  {Jj,^ 

bankers.  that  purpose 

the  lease  was 
vested  in  A. 
The  V\mi\iS  Bichardson,  the  Defendante  Hastings^  J?..andC7./., 

Emhfj  and  twenty-one  other  members  accordingly  sub-  out  the  con- 
scribed  a  sum  of  805t  for  the  purpose  of  purchasing  currenceof 
the  furniture,  which  was  paid  into  the  bankers  on  ac-  members  of 
count  of  the  club,  and  by  an  indenture  of  the  27th  J^?^gg™'^,j 

of  the  lease  and 
property,  and 
received  the  amount.    A,  B.  and  2>.  (another  committee-man)  signed  the  receipt, 
but  A.  and  B,  alone  received  the  money.    In  a  bill  to  make  i4.  and  B.  account: 
Held,  that  C.  and  D.  were  not  necessary  parties. 

Vol.  VII.  X 
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1844.        of  January  1888,  made  between  Hastings^  Endy^  and 
y^'"'^'^     Stewart  of  the  first  part,  the  several  subscribinir  mem- 
V.  bers  of  the  second  part,  the  owner  of  the  fomiture  of 

Hastihos.  ^i^^  ^2^  p^^  ^1,^  bankers  of  the  fourth  part,  and  the 
Plaintiff  of  the  fifth  part,  it  was  agreed  that  the  furniture 
should  be  vested  in  the  Plaintiff  upon  trust  (in  case  the 
club  should  pay  the  bankers  the  4002.  in  Janmn/  1859) 
for  the  club,  but  charged  with  the  payment  of  the  sums 
subscribed  by  the  several  members,  and  1000/L  to  the 
owner  of  the  furniture;  but  in  case  of  de&ult  in  pay- 
ment of  the  400^,  then  in  trust  to  sell  and  pay  the  4002. 
and  the  other  sums  due  to  the  owner  of  the  fiirniture 
and  the  subscribing  members,  and  pay  the  surplus  to 
the  committee  for  the  use  of  the  club,  and  it  was  also 
agreed. that  Hastings^  Etnfy  and  Stewart  should  bold  the 
lease  in  trust  to  secure  the  4002.  and  interest 

The  furniture  was  accordingly  purchased,  and  the 
lease  vested  in  Hastings^  Etnfy  and  Stewart. 

The  embarrassments  of  the  club  continuing,  it  was 
agreed,  at  a  general  meeting  held  on  the  10th  of  May 
1889,  that  the  club  should  be  that  day  dissolved  :  that 
the  committee  should  dispose  of  the  property  of  the 
club,  and  make  such  arrangement  as  they,  in  their  dis- 
cretion, might  think  fit,  for  winding  up  the  affitirs  of  the 
club :  that  each  member  should  pay  into  the  bankers  a 
X  sum  of  ISLj  to  be  applied  by  the  committee  In  payment 
of  the  debts  of  the  club ;  and  that  the  committee  should 
return  to  each  member  any  balance  remaining  after 
winding  up  the  affairs  of  the  club. 

The  Plaintifi^  and  sixty-seven  other  members,  accord- 
ingly paid  IS/,  each  into  the  bankers,  which  amounted 
in  the  whole  to  8842i 

The 


CASES  IN  CHANCERY. 


308 


The  bill  allied,  that  the  Defendants  Hastings  and 
Bmbfj  who  were  two  of  the  committee,  took  upon  them<« 
selves  to  act  according  to  their  own  views,  and  upon 
their  own  individual  authority,  without  consulting  the 
committee  in  general,  or  any  meeting  properly  sum- 
moned and  constituted,  or  obtaining  the  sanction  or 
advice  of  any  meeting  of  the  committee ;  and  that  they, 
of  their  own  mere  will  and  without  the  concurrence 
or  authority  of  the  committee  or  any  duly  constituted 
meeting  thereof,  sold  the  lease,  furniture,  and  other 
property  of  the  club,  and  received  the  proceeds  thereof, 
which  they  retained  in  their  possession.  It  abo  alleged, 
that  1200/.  had  been  received  by  Hcutings  and  Emfy 
for  the  furniture,  but  that  the  receipt  for  the  same  had 
been  signed  by  them  and  by  Dobson,  who  was  auditor  of 
the  accounts  and  one  of  the  members  of  the  committee. 
That  the  Defendants  Hastings  and  Emiy  closed  the  ac- 
count with  the  bankers  of  the  club,  and  opened  one  in 
their  own  names  with  another  banker,  into  which  bank 
they  placed,  to  their  own  account,  all  the  funds  which 
they  bad  received  belonging  to  the  club.  That  besides 
these  sums,  Hastings  and  Emly  had  induced  other  mem- 
bers of  the  club  to  pay  them  their  contributions. 


1844. 


Richardson 

V. 
^ASTINaS. 


The  bill  alleged,  that  the  bankers  and  the  owner  of 
the  furniture  had  been  paid,  and  that  the  Plaintiff  and 
the  other  members  of  the  club  who  subscribed  for  the 
purchase  of  the  furniture,  and  (subject  to  their  claims) 
all  the  members  of  the  club,  were  the  only  parties  in- 
terested, as  cestms  que  trust  of  the  furniture  or  the  pro- 
duce thereof. 


The  bill  contained  charges  of  misconduct  on  the  part 
of  the  Defendants:  —  that  they  had  refused  to  ac- 
count :  —  and  that  the  parties  interested  in  the  accounts 
and  relief  thereby  prayed,   and  on  whose  behalf  the 

X  2  Plaintiff 


I 
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ISil*.       jnaintifF  was  now  suing,  were  verj  numeroos,  and  that 

J^^"V"^^    no  suit  to  which  they  were  all  made  parties  could  be 

V.  effectually  prosecuted. 

Hastings. 

The  bill  was  filed  by  Bicharison^  on  behalf  of  him* 
self  and  all  other  persons  (except  the  Defendants)  who> 
at  the  time  of  the  dissolution,  were  members  of  the 
club,  against  Hastings  and  Emfyj  and  it  prayed  wi 
account  of  the  monies  produced  by  the  sale  of  the 
furniture  and  received  by  the  Defendants,  and  that 
what  might  be  found  due  thereon  might  be  paid  to  the 
Plaintiflf^  as  trustee,  and  for  the  purposes  mentioned  in 
the  indenture  of  January  18S8,  or  otherwise  that  the 
same  might  be  applied  upon  and  for  such  purposes, 
under  the  direction  of  this  Court.  It  prayed  also  an 
account  of  the  other  assets  of  the  club  received  by  the 
Defendants,  which,  after  deducting  all  sums  which 
had  been  properly  paid  or  expended  by  them,  on  the  i 

account  or  on  behalf  of  the  club,  might  be  paid  by  i 

the  Defendants  into  the  bank  of  Messrs.  Hopkinson  & 
Co.,  to  the  credit  and  for  the  purposes  of  the  dob ; 
or  if  this  honourable  Court  should  think  meet,  into  the 
Bank  of  England^  to  the  credit  of  this  cause,  or  other- 
wise, that  the  same  might  be  applied,  under  the 
direction  of  this  Court,  upon  and  for  thd  purposes  to 
which  the  same  was  properly  applicable ;  and  that  an  i 

account  might  be  taken  of  all  such  of  the  assets  and  I 

effects  of  the  club  (if  any)  which  remained  unrealised  I 

and  undisposed  of,  and  also  an  account  of  all  such  debts 
and  liabilities  of  the  club  due  and  remaining  unsatisfied 
at  the  time  of  the  dissolution  thereof,  as  were  unpaid  and 
unsatisfied,  and  that  proper  directions  might  be  given 
for  the  payment  and  satisfaction  thereof,  the  Plaintiff 
and  the  other  members  of  the  club  (other  than  the 
Defendants)  being  willing,  in  case  the  same  should  he 
necessary,  to  contribute  rateably  all  such  sum  or  sums 

of 
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of  money  as  miglit  be  necessary  for  such  purpose;  or  if   .    1844'. 

the  assets  of  the  club  should  be  more  than  sufficient  for   y^^'"^^^ 
.  J         .  r     .  n    1  .11  Richardson 

toe  payment  and  satisfaction  ot  the  unpaid  a^d  un«  v. 

satisfied  debts  and  liabilities  of  the  club,  then  that  the     Hastings. 

residue  thereof  might  be  divided  between  the  Plaintiff 

and  the  other  parties  who  were  members  of  the  club  at 

the  dissolution  thereof,  or   their  personal  represent- 

atiYost 

The  Defendants  filed  a  general  demurrer  for  want 
of  equity,  and  for  want  of  parties,  and  thereby  insisting, 
that  the  other  members  of  the  committee,  Siewarly  the 
other  members  parties  to  the  deed  of  1838,  the  other 
subscribers  to  the  furniture  fund,  and  Dobson,  were 
necessary  parties, 

Mr.  Purvis  and  Mr.  Hubbaek,  in  support  of  the  de- 
murrer, argued,  that  the  bill,  in  effect,  sought  to  have 
the  affairs  of  the  club  wound  up,  which  could  not  be 
done^  except  in  a  suit  to  which  all  the  members  were 
made  parties;  Evans  v.  Stokes,  {a)  That  a  suit  could  not 
be  instituted  by  one  of  a  class  on  behalf  of  the  others, 
unless  their  interests  were  the  same,  and  the  relief  sought 
was  in  its  nature  beneficial  to  all  those  whom  the  Plaintiff 
undertook  to  represent;  Gray  v.  Chaplin,  {b)  That 
here,  the  subscribers  to  the  furniture  fund  were  entitled 
to  be  first  paid,  and  had  manifestly  an  interest  quite 
opposed  to  the  general  body  of  those  members  who  had 
not  subscribed,  and  which  latter  body  ought  in  some 
way  or  other  to  be  represented  in  the  suit;  Richardson 
V.  Larpeni.  {c)  .  ^ 


That 


(a)  iKeen^  94.  And  see  Deeks         (h)  2  5.^  Si.  p.  279. 
V.  Stanhope^  V.  C.  E.,  Slst  of         (c)  2  F.  ^  C.  (iST.  C.)  507. 
March  and  12th  July  1844. 

XS 
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1844*.  .         That  the  parties  were  not  so  numerous  as  to  entitle 
^^J^^]JJ^^^   the  Plaintiff  to  sue  on   their   behalf;   Bainbridge  v. 
V.  Burton  (a),  where  thirty-eight  persons  interested  were 

required  to  be  made  parties. 

That  Stewart  was  a  necessary  party,  being  a  tmstee 
of  the  lease ;  and  that  Dobson^  who  had  signed  the  re- 
ceipt for  the  purchase  money  for  the  furniture,  and  was 
liable  for  the  amount,  was  also  a  necessary  party  to  the 
suit. 

Mr.  Kinderd^y  Mr.  Turner^  and  Mr.  Cameron^  in 
support  of  the  bill.  The  demurrer  on  record  does  not 
insist  that  all  the  members  of  the  club  are  necessary 
parties,  as  has  been  argued  at  the  bar.  They  are  not, 
however,  necessary  parties,  for  the  suit  does  not  seek 
to  have  the  affairs  of  the  club  finally  wound  up,  but 
merely  to  compel  the  two  Defendants  who  have  received 
the  assets  of  the  club  to  account  for  and  render  them  to 
the  proper  custody.  If  the  latter  part  of  the  prayer  of 
the  bill  be  considered  as  asking  a  setderoent  of  all  the 
affairs  of  the  club,  such  relief  may,  according  to  the 
recent  authority  of  fVallworth  v.  Holt  (6),  be  had  in  a 
suit  constituted  like  the  present,  or  at  all  events,  it  may 
be  waived  at  the  hearing,  and  the  relief  asked  confined 
to  the  first  part  of  the  prayer,  namely,  the  account  of 
the  monies  received  by  the  Defendants.  It  is  to  the 
.  common  interest  of  all  the  members  that  this  common 
fund  should  be  recovered. 

The  interests  of  the  subscribers  and  nonsubscribers 
to  the  furniture  fund  are  no  more  conflicting  than  those 
of  a  mortgagee  and  the  general  creditors  of  a  deceased 
party,  in  which  case  the  mortgagee  may  sue  on  behalf 

of 

(fl)  2  £eav.  5S9,  {b)  4  MyL  4-  Cr.  619. 
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of  himself  and  all  other  the  creditors.     Greamood  ▼.        184-4. 
Firthia),Skeyy.  Bennett,  {h)  ^^;2^^ 

Neither  Stemart  nor  Dobson  are  necessary  parties;    Hastings. 
they  have  received  no  part  of  the  assets,  and  are  in  no 
way  accountable. 

T^e  Masteb  qfthe  Rolls. 

There  is  no  doubt  of  the  Plaintiff's  equity,  but  I  am 
of  opinion  that  this  bill  is  so  framed  as  by  its  nature  to 
be  defective  for  want  of  parties;  it  is  in  vain  for  the 
Plaintiff  to  say  that  he  will  stop  and  limit  the  relief  to 
that  which  is  first  prayed.  The  prayer  of  the  bill  is,  in 
substance,  that  the  afiairs  of  this  concern  may  be  wovnd 
up,  which  cannot  be  effected  unless  all  the  questions 
between  the  parties  are  first  settled  and  decided.  It 
appearing,  therefore,  upon  the  bill,  that  questions  may 
probably  arise  between  those  persons  on  whose  behalf 
the  bill  purports  to  be  filed,  they  cannot  be  settled  in 
their  absence. 

At  one  time,  the  Court  would  not  entertain  a  suit 
between  parties  in  relation  to  partnership  transactions, 
except  upon  a  bill  to  wind  up  the  partnership.  That  is 
not  now  the  rule  of  the  Court,  for  I  think,  and  the  cases 
which  have  been  referred  to  corroborate  that  view,  that 
the  Court  will,  as  between  partners,  entertain  a  bill  to 
settle  a  question  which  may  arise  between  them,  with- 
out proceeding  to  wind  up  the  concerns  and  affairs  of 
the  partnership. 

One  argument  used  in  support  of  the  bill  is,  that  if  it 
had  stepped,  and  simply  asked  for  the  accounts  against 

these 

(a)  8  Hare^  S41.  note  (6).  And  see  Aldridge  v.  Westbrook^ 

(h)  ^  Y,  ^  C.  (y.  C.)  405.      5  Beav.  p.  195. 
X4 
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1644.        these  Defendants,  and  that  they  sboald  pay  the  balance 
"Bs^ABiD^     found  due  in  such  a  way  as  to  be  under  the  control 
V.  contemplated  by  the  agreement  between  the  members, 

the  other  persons  would  not  be  necessary  parties.  That 
may  be  so;  but  so  long  as  there  can  be  any  question 
between  the  Plaintiff  and  those  whom  he  proposes  to 
represent,  and  which  must  be  decided  before  the  funds 
can  be  disposed  of,  so  long  I  think  the  bill  will  be  de- 
fective for  want  of  parties.  I  think  the  caae  is  so 
stated  by  the  bill  ks  not  to  preclude  questions  with 
respect  to  the  several  contributions. 

I  do  not  see  why  either  Mr.  Slenari  or  Mr.  Dobson 
shoy Id  be  made  a  party  to  this  suit,  nor  do  I  think  thai  the 
Plaintiff  would  be  prevented  firom  calling  these  particular 
Defendants  to  account  for  their  receipts  in  the  absence 
of  the  other  members,  provided  the  bill  stopped  there, 
and  did  not  go  on  to  seek  a  final  distribution  of  the 
funds  and  the  winding  up  of  the  partnership.  I  shall 
disallow  the  demurrer  for  want  of  equity,  and  allow  it 
for  want  of  parties  witliout  costs,  and  I  shall  give  the 
Plaintiff  leave  to  amend  the  bill,  either  by  adding  par- 
ties, if  he  should  be  so  advised,  or  by  altering  the  frame 
cf  the  bill  so  as  to  make  it  appear  that  it  is  not  neces* 
sary  to  add  parties. 
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Hie  Guardians  of  WIMBORNE   UNION  v.       jlprU 23,24. 
MASSON. 


nnHIS  was  a  motion  for  liberty  to  amend  the  bill,  and  Under  the 
-*-    the  question  was,  whether  the  application  ought  to  Orjer  of 

be  made  to  the  Master,  or  to  the  Court  in  the  first  i»28,thesix 

weeks  after 

mstance.^  the  answer  is 

to  be  deemed 
sufficient. 
The  bill  was  filed  against  Massmiy  and  against  an-  within  which 

other  Defendant,  who  disclaimed,  and  was  dismissed.*  "bSilf "" 

After  several  ineffectual  attempts,  Masson,  on  the  27th  order  to 

otJiAf  1843,  put  in  a  sufficient  answer  to  the  original  reference'to 

bUl.    On  the  7th  of  December  1843,  the  Plaintiffii  ob-  the  answer  to 

tained  an  order  to  amend,  which  they  did  accordingly.    and^noTto  an 

amended  bill. 
After  a  full 
On  the  29th  o(  January  1844,  Massorif  who  was  then  answer  the 

the  sole  Defendant,  put  in  his  answer  to  the  amended  amend^. 

bill,   which  became  sufiicient  on   the  25th  of  March  The  Defend- 

following.     This  answer  having  disclosed  circumstances  the  amended 

which  rendered  it  necessary  for  the  Plaintiffs  to  make  ^^''*    ^^^ 

jE.  CL  a  party  to  the  suit,  the  Plaintifis  applied  to  the  pired  from 

Court,  in  the  first  instance,  for  liberty  to  amend.     The  ^^^^^^  g„j 

application  was  supported  by  the  proper  affidavit.  but  n«t  from  ' 

the  time  when 
the  second 
By  the  ISth  amended  Order  of  April  1828  (a),  it  is  answer  was  to 

provided,  <*  That  after  an  answer  has  been  filed,  the  sufficienu  ^ 

Plaintiff  shall  be  at  liberty  before  filinir  a  replication  to  ^^'^i  ^^?^ 

1  '^^y  further 

obtain,   upon  motion  or  petition  without  notice,  one  application 

order  for  leave  to  amend  the  bill ;  but  no  further  leave  ^°"'  ^^^ '®, 

'  amend  mu6t 

to  amend  shall  be  granted  after  an  answer  and  before  be  made  to 
replication,  unless  the  Court  shall  be  satisfied,"  &&,  and  \^^  not  to  the 

it   Master. 

(a)  Ord.  Can.  8. 


SIO 
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1844. 


WlMBORNB 

Union 
Masson. 


it  afterwards  proceeds,  ^^but  no  order  to  amend  shall 
be  made  after  answer  and  before  replication,  either 
without  notice  or  upon  affidavit,  in  manner  hereinbefore 
mentioned,  unless  such  order  be  obtained  wUkin  six 
loeeks  after  the  angweTf  if  there  be  only  one  Defendant, 
or  after  the  last  of  the  answers,  if  there  be  two  or  more 
Defendants,  is  to  be  deemed  sufficteni.'^ 


The  S  &  4  ^.  4.  c.  94.  s.  IS.  enacts,  that  the  Masters 
in  Ordinary  shall  hear  and  determine  all  applications 
for  leave  to  amend  bills,  &c. ;  and  the  20th  Order  of 
December  18SS  (a),  directs  *'  that  all  special  applica- 
Hions  for  leave  to  withdraw  replication  as  well  as  to 
amend  bill,  shall  be  heard  and  determined  by  such  Mas* 
ter  in  rotation." 

Under  these  circumstances  the  question  was,  whether 
the  application  ought  to  have  been  made  to  the  Master 
in  the  first  instance,  and  to  the  Court  by  way  of  appeaL 

Mr.  Turner  and  Mr.  Lewin  in  support  of  the  applica- 
tion. The  question  is,  whether,  under  the  ISth  amended 
Order,  the  six  weeks  are  to  be  reckoned  from  the  time 
when  the  answer  to  the  original  or  to  the  amended  bill 
was  to  be  deemed  sufficient.  If  from  the  former,  then 
the  13th  Order  is  imperative,  that  no  order  to  amend 
shall  afterwards  be  made ;  and  the  Master  having  no  au- 
thority to  relax  this  rule  (6),  the  application  is  properly 
made  to  the  Court 

It  has  been  expressly  decided  that  the  six  weeks  has 
reference  to  the  answer  to  the  original  bill :  Haddelsea 

V.  Nevile 


{a)  Ord.  Can.  50. 

{b)  Uoyd  V.  Wait,  4  M^L  4* 


CV.  257. ;  Smiih  v.   Webtter,  5 
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«v.  Neoile  {a\  and  Beriolaeci  ▼.  Johnstone  {b) ;  and  aU 
though  Lord  Lyndhurst  in  Wharton  v.  Swann  (c),  said, 
that  the  impression  upon  his  mind  was,  that  the  term 
"answer,''  used  in  the  18th  of  the  new  Orders,  re- 
ferred to  the  answer  to  the  amended  bill,  still,  that  is 
quite  inconsistent  with  the  decision  of  Lord  Cottenham 
in  the  Attomey^General  v.  Nethercoat  (d),  and  with  Davis 
V.  Proiit.{e)  If  such  were  not  the  true  construction 
of  the  Order,  a  Plaintiff  might  amend  indefinitely,  as 
every  fresh  amendment  would  extend  the  time  for 
making  another. 


1844. 


WiMBORNE 

Union 
Masson. 


MakhiU  ▼•  Pahmr  (g)  was  also  cited. 

Mr.  WiUcock^  contra.  This  application  ought  to  have 
been  made  to  the  Master,  for  the  six  weeks  must  be 
counted  f^om  the  period  when  the  answer  to  the  exist- 
ing record,  namely  to  the  amended  bill  is  to  be  deemed 
sufficient;  from  that  answer  alone  the  necessity  for  a 
further  amendment  became  disclosed.  It  has  been  so 
decided  by  Lord  Lyndhurst  in  Wharton  v.  Stoanni  and 
recently  by  Sir  L.  Shadwell  in  Wilson  v.  Wilson,  {h)  In 
Haddelsea  v.  Nevile^  and  Attorney^General  v.  Nether'- 
coat,  the  decision  of  Lord  Lyndhurst  in  Wharton  v.  Swann 
was  not  referred  to. 

Mr.  T\imer  in  reply. 


TTie  Master  of  the  Rolls. 

In  a  former  case  I  had  occasion  to  observe,  that  by 
the  13th  Order,  the  Court  intended  a  protection  for 

each 


(a)  4  Beav.  S8. 
lb)  Q  Hare^  63S. 

(c)  S  Jfj^  i  K.  569. 

(d)  3  iify/.  4-  Cr.  604. 


{e)  5  Beav.  875. 
(g)  10  Sim.  341. 
(A)  V.  C.  £.,  March 
1844« 


ISth, 
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1844. 


WlHBOKNB 

Unioo 
Masson. 


CASES  IN  CHANCERY. 

each  and  every  of  the  Defendants  who  had  answerec^ 
and  I  retain  that  opinion. 

As  it  is  represented  that  there  is  unfortunately  a  con- 
flict of  authorities  on  the  point,  I  will  look  at  all  the 
cases ;  but  I  do  not  see  how  it  b  possible  to  construe 
the  word  *^  answer"  differently  in  the  two  parts  of  this 
General  Order. 


Aprii  24.  The  Masteii  qfi/te  Rolls  said,  he  had  examined  the 

authorities,  and  that  he  was  of  opinion  that  the  answer 
referred  to  in  the  Idth  Order  was  the  answer  to  the 
original,  and  not  to  the  amended  bilL 


NoTK.-*-  This  decision  has  been  since  followed  by  Sir  J.  Wigrttm 
in  Dean  v.  Hickinbotham^  S4th  July  1845. 
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1844'. 


DALTON  V.  HAYTER. 


April  17. 


1HIS  case  came  on  upon  a  general  demurrer  for  a  person 
want.of  equity  and  want  of  parties.    The  material  *"2*1>f^ 

statements  of  the  bill  were  as  follow :  —  demption 

cannot  make 
the  mortgagee 
By  a  settlement  executed  in  1812  the  SAants  estate  a  party  to  a 

was  settled  on  Nathaniel  DaUon  for  life^  with  remainder  ing  tlie  mort- 

to  Bdbai  F.  G.  DaUon  for  life,  with  remainder  to  his  ^^^JjJ^Jf  ^ffer- 

first  son  in  tail  (the  Plaintiff),  with  power  to  Robert  JP.  ing  to  redeem; 

G.  DaUon  to  charge  the  estate  with  20,000/.  for  his  mortMroV 

own  use,  and  a  term  was  limited  to  Lethbridge  and  by  deed  to 

Granif  in  trust  to  raise  80,000^  for  the  younger  children  mortgagee 

of  Robert  F.  G.  DaUon.  ^^  "oj « 

party,  had 
conveyed 

Previous  to  1824  the  Shanks  estate  had  been  charged,  fo^rSte^*"to 
under  the  power,  to  Ingram  with  10,000/.  out  of  .the  sell  and  pay 

«rv  ^^^r     off  the  mort. 

20,000/.,  gage,  was  to 

exonerate  the 

mortgnge  estate,  it  was  held  that  a  person  interested  in  the  equity  of  redemption 

might  file  a  bill,  not  offering  to  redeem,  against  the  mortgagee  and  trustees,  to  have 

an  execution  of  the  trust. 

An  estate  was  mortgaged,  and  by  a  deed  to  which  the  mortgagee  was  not  a  party, 
the  mortgagor  conveyed  another  estate  to  trustees  to  sell  and  pay  off  the  mort- 
gage, &c.  A  party  interested  in  the  equity  of  redemption  filed  a  bill  against  the 
trustees  and  mortgagee  to  have  an  execution  of  the  trusts  of  the  deed;  and  it  charged, 
that  the  parties  to  the  trust  deed  did  not  intend  to  create  any  trust  for  the  mort- 
gagee, and  that  the  trustees  alleged  that  the  mortgagee  was  interested  in  the  matters 
in  question,  but  the  Plaintiff  charged  the  contrary,  and  that  he  had  no  legal  or 
equitable  interest  in  the  estate,  not  being  entitled  to  any  interest  under  the  deed 
of  trust,  **  but  nevertheless  he  made  some  claim  to  be  interested  therein,  the  nature 
of  which  he  ought  to  set  forth.'*  Held,  that  this  statement  of  claim  prevented  a 
general  demurrer  by  the  mortgagee. 

To  sustain  a  demurrer  for  want  of  parties,  the  Defendant  must  shew  that  the 
absent  person  is  a  necessary  party  according  to  the  case  of  such  Defendant. 

An  estate  was  charged  witn  a  mortgage  and  with  portions,  and  a  term  was  vested 
in  trustees  for  securing  the  portions.  A  second  estate  was  conveyed  on  trust  to 
sell  and  pay  the  mortgage  ana  portions.  In  a  suit  for  the  execution  of  the  trusts, 
the  mortgagee  objected  that  the  trustees  of  the  term  were  not  parties;  but  the  ob- 
jecUon  was  overruled. 
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1 844.  20,000/.,  and  BxheH  F.  Q.  Dalion  being  about  to  diarge 
it  with  the  remaining  10,000/.,  an  agreement  was  come 
to  between  Nathaniel  DaUofi  and  Robert  F.  G.  Dalton^ 
by  which  Robert  F.  G.  Dalton^  for  valuable  considera- 
tion, agreed  to  throw  the  two  chaiges  of  20,000/.  pri- 
marily upon  the  Bagber  and  Sendey  estates,  to  which  he 
was  entitled  in  reversion  in  fee  expectant  on  the  decease 
of  Nathaniel  Dalton. 

Accordingly  by  indenture  dated  the  6th  ofJpril  1824 
made  between  Robert  F.  G.  Daltanj  Nathaniel  Dalion^ 
and  the  Defendant  Ha^er^  a  trustee,  the  Bagber  and 
Semley  estates  were  conveyed  to  Hayterj  subject  to  the 
life  interest  of  Nathaniel  Dalton  therein,  upon  trust,  on 
the*  death  of  Nathaniel  Daltottf  to  sell,  and  apply  the 
produce  in  payment  of  another  mortgage  of  10,000/., 
charged  exclusively  on  the  Bagber  and  SenUejf  estate,  and 
vested  in  jfCourtj  and  afterwards  to  pay  Ingram  the 
mortgage  for  20,000/.,  and  then  to  pay  the  20,000/.  for 
younger  children's  portions.  The  mortgagees  were  not 
parties  to  this  deed.  At  the  same  time,  the  Shanks  es- 
tate was  charged  to  Ingram  with  the  remaining  10,000/. 

Ingram^s  mortgage  for  20,000/.  became  vested  in  the 
Defendant  Beavan,  and  jf  Courts  mortgage  on  the  Bag- 
ber and  Sendey  estate  became  vested  in  Moody.  Nathaniel 
Dalton  having  died  in  1 825,  this  bill  was  filed  against 
Hayter  the  trustee,  Moody  the  mortgagee  on  the 
Bagber  and  Sendey  estates,  Beavan  the  mortgagee  for 
20,000/.  on  the  Shanks  estate,  and  against  the  younger 
children.  The  trustees  of  the  term  of  1000  years  for 
securing  the  younger  children's  portions  were  not  made 
parties  to  the  suit.  The  bill  sought  to  charge  the 
trustee  for  breach  of  duty  in  not  having  sooner  sold  the 
estate,  and  it  prayed  for  a  sale  of  the  Bagber  ViXid  Sendey 
estates,  and  for  the  application  of  the  produce  according 

to 
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to  the  trasts  of  the  deed  of  1824,  but  it  sought  no        1844. 
specific  relief  against  the  mortgagees,  nor  did  it  offer  to 
redeem  them. 

The  bill  contained  the  following  charges :  —  ^^  that  it 
was  not,  in  any  manner,  the  intention  of  the  parties  to 
the  said  indenture  of  the  6th  oi  April  1824,  to  create 
any  trust  for  the  said  Charles  Ashe  A  Courts  or  the  said 
Christopher  Ingram^  or  the  younger  children  entitled  to 
such  portions  as  aforesaid,  and  charged  on  the  said 
Shanks  estate,  but  solely  to  exonerate  the  said  Shanks 
estate  from  the  aforesaid  charges  thereon." 

**  And  the  Defendant  Hayter  alleges,  that  the  Defend- 
ants Moody  and  Beavan,  and  the  brothers  and  sister  of 
the  Plaintiff  are  interested  in  the  matters  in  question  in 
this  suit;  but  the  Plaintiff  charges  the  contrary  to  be 
true,  and  that  the  said  last-mentioned  parties  have  not 
any  legtl  or  equitable  interest  in  the  said  Bagber  and 
Semley  estates,  or  the  rents  and  profits  thereof,  not 
being  entitled,  in  any  way,  to  any  estate  or  interest 
therein,  or  charge  thereon,  under  the  said  indenture 
secondly  hereinbefore  stated,  and  dated  the  6th  o{  April 
1824,  but  nevertheless  they  make  some  claim  to  be  in-- 
terested  therein^  the  nature  whereof  they  ought  respec- 
tively to  set  forth." 

To  this  bill  the  Defendant  Beavan  filed  a  demurrer 
for  want  of  equity  and  want  of  parties. 

• 
Mr.  Kindersley  and  Mr.  Beavan  in  support  of  the 

demurrer.     Admitting,  for  the  purpose  of  this  demurrer, 

every  allegation  in  this  bill  to  be  true,  then  it  appears 

that  the  Defendant  Beavan  has  no  interest  in  the  matters 

in  question,  or  in  the  Bagber  and  Semley  estates,  but  he 

merely  '*  makes  some  claim  to  be  interested  therein." 

It  is  ijuite  immaterial  what  claim  he  may  make,  if,  for  the 

purposes 
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1  S^4f.  purposes  of  the  Plaiotiff'tt  argument^  be  must  be  assumed 
to  have  no  interest ;  **  a  general  vague  charge  that  a 
Defendant  daims  an  interest  in  the  matters  in  question 
in  the  suit^  is  insuflBcient  to  avoid  a  demurrer/'  IHumbe 
V.  Plumbe.  (a)  If  it  were  otherwise  the  most  perfect 
stranger  mighti  by  means  of  such  a  charge,  be  made  a 
Defendant  to  any  suit  in  equity.  The  Plaintiff  seeks  no 
relief  against  the  Defendant :  if  he  wishes  to  know  his 
claims  on  the  estate  it  is  matter  of  discovery  merely. 

Secondly,  no  bill  can  properly  be  filed  against  a 
mortgagee  by  a  party  entitled  to  the  equity  of  redemption, 
except  for  the  purpose  of  redeeming  him ;  Tasker  v. 
Small  {b\  Pearse  v.  Hewitt,  (c)  It  is  the  offer  which  the 
party  entitled  to  the  equity  of  redemption  makes  to  re- 
deem, and  which  subjects  him  to  be  foreclosed,  that  raises 
his  equity ;  without  that,  this  Court  will  consider  the 
mortgagee  as  absolute  owner  of  the  estate.  Suppose  this 
suit  to  go  on,  all  the  accounts  will  be  taken,  and  then 
it  will  be  found  that  the  produce  of  the  second  estate 
is  insufficient  to  pay  off  the  first  mortgage  to  Jt Court; 
but  even  if  there  remained  a  surplus,  a  mortgagee  is  not 
bound  to  receive  a  payment  in  part  It  will  be  said 
that  the  Defendant  may  be  interested  in  the  produce  of 
the  estate,  but  that  will  not  make  him  a  proper  party. 
None  can  be  properly  parties  to  a  suit  for  specific  per- 
formance except  the  parties  to  the  contract;  the  ccsiuh 
que  trustf  though  interested  in  the  produce  cannot  be 
made  parties ;  Tasker  v.  Small,  {d)  It  may  then  be  said 
that  he  is  interested  in  the  account;  but  *^  a  party  is  not 
to  be  brought  before  the  Court  to  stand  by  that  he  may 
be  bound  by  tlie  account  to  be  taken  between  two  other 
persons  ;'*  Ramsbottomy.  Wallis.{e) 

Thirdly, 

(a)  4  r.4-  Col.  345.  see  Wood  v.   fVhite,  4  MyL  ^ 

\h)  5  MyL  i  Cr.  p.  69.  Cr.  460. 

(c)  7  Smoiu^  p.  479.  (e)  CooU  on  Mortgage,  p.  710., 

(d)  3  3fy/.  ^  CV.  p.  68.  And     and  Jacob,  p.  552. 
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Thirdly,  the  trustees  of  the  term  are  necessary  parties. 
IF  the  younger  children  are  necessary  parties  their  trus- 
tees, who  have  the  legal  term,  are  also  necessary  parties 
to  this  suit. 

Mr.  fVoodj  conirdj  in  support  of  the  bill.  The  De- 
fendant should  have  disclaimed,  otherwise  the  Court 
must  make  a  declaration  of  his  right  before  it  can  ad- 
minister the  trusts.  The  Plaintiff,  who  is  interested  in 
the  Shanks  estate,  and  also  in  the  Bagber  estate,  desires 
to  have  the  trusts  affecting  the  latter  estate  carried  into 
effect,  so  as  to  exonerate  the  Shanks  estate.  He  con- 
sidered that  the  Defendant  Beavan  had  no  interest  in 
the  Bagber  estates ;  but  the  trustee  insisted  he  had  and 
that  he  was  a  necessary  party.  It  is  said  that  a  general 
charge  in  the  bill  that  a  party  claims  an  interest  is  not 
sufficient  to  entitle  the  Plaintiff  to  an  answer,  but  though 
a  witness  cannot  be  made  a  Defendant,  yet,  **  if  the  bill 
charges  he  is  interested,  the  Defendant  must  plead  and 
support  it  by  an  answer  denying  that  allegation,  and  can- 
not demur;  '*  Plummer  v. May(a)y  Fenton  v.  Hughes.  (5) 
The  present  bill  expressly  states  that  the  Defendant 
claims  an  interest,  and  at  the  same  time  denies  the 
claim ;  the  Defendant  ought,  therefore,  either  to  disclaim 
or  to  set  out  his  claim,  if  any  exist 

He  admitted  that  the  general  rule  was  that,  ordinarily, 
a  mortgagee  could  only  he  brought  before  the  Court 
for  the  purpose  of  redemption,  but  distinguished  this 
case,  which  was  for  carrying  the  trusts  of  a  deed  into 
execution,  and  which  could  not  be  done  in  the  absence 
of  the  parties  interested  or  claiming  an  interest 

He  contended  that  the  trustees  of  the  term  were  not 
necessary  parties. 

Mr. 

(a)  1  Ves.Kn,  426.  (b)  7  Vet.  i87. 

Vol.  VII.  y 
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184^.  Mr.  Kinderdeyy  in  reply. 


The  Master  of  the  Rolls. 

It  seems  by  a  deed  executed  in  1812,  power  was 
given  to  Mr.  DalUm  to  raise  a  sum  of  20,0002.  for  his 
own  use,  and  besides  that,  a  term  was  created  for  the 
purpose  of  providing  portions  to  the  amount  of  20,000/. 
for  his  younger  children.  It  is  unnecessary  to  say  any 
thing  respecting  the  limitations  of  the  estate.  In  the 
year  1824»  and  by  the  execution  of  the  power  to  raise 
20,000^,  Mr.  Ingram  became  the  owner  of  the  charge  of 
20,00021  on  the  Shanks  estate.  Contemporaneously  with 
this,  other  estates,  called  the  Bagber  and  Semley  estates, 
were  conveyed  to  trustees,  on  trust  to  raise  money  to  be 
applied,  in  the  first  place,  in  exoneration  of  the  chaiges 
on  the  Shanks  estate.  It  does  not  appear  by  these  deeds, 
that  the  incumbrancer  on  the  Shanks  estate  had  any 
right  to  interfere,  in  any  way,  with  the  execution  of  the 
trusts  relating  to  the  Bagber  and  Semley  estates,  al- 
though, in  one  view  of  the  subject,  it  might  be  said  that 
the  mortgage,  though  secured  on  the  Shanks  estate,  was 
to  be  provided  for  by  means  of  the  trusts  aflecting  the 
Bagber  and  Sendetf  estates.  After  all,  the  l^[al  right 
of  the  mortgagee  rested  solely  on  the  Shanks  estate  as 
far  as  now  appears. 

This  bill  is  filed  for  the  purpose  of  carrying  into 
execution  the  trusts  relating  to  the  Bagber  and  Seml^ 
estates,  calling  on  the  trustee  to  account  for  the  re- 
ceipts and  proceeds  in  respect  of  a  portion  of  the  estate 
that  had  been  sold,  and  praying  a  sale  of  >hat  part  of 
the  estate  which  remains  unsold,  and  that  the  money 
may  be  applied,  according  to  the  trusts,  in  exoneration 
of  the  Shanks  estate. 

The 
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The  trustee,  being  called  upon  to  render  his  ac*        1844. 
cooDts  and  carry  the  trusts  into  execution,  alleges,  that     ^'^^^^^ 
the  Defendant  Beavan,  who  now  represents  Ingramy  has  v. 

an  interest  in  the  execution  of  the  trusts.  The  words  H^vt"*- 
as  alleged  in  the  bill  are  not  so,  but  <<  that  he  has  an 
interest  in  the  matters  in  question  in  this  suit*"  The 
matters  in  question  in  the  suit  are  the  matters  relating 
to  the  execution  of  the  trusts  of  the  Bagber  and  Semley 
estates.  Now  this  is  quite  contrary  to  the  view  which 
is  taken  of  the  matter  by  the  Plaintiff;  and  accordingly 
the  Plaintiff,  after  stating  that  this  is  alleged  by  the 
trustee,  charges  the  contrary  of  these  pretences  to  be 
true,  and  charges  that  Mr.  Beavan  has  not  '<  any  legal 
or  equitable  interest  in  the  Bagber  and  Semley  estates,  or 
the  rents  and  profits  thereof,  not  being  entided,  in  any 
way,  to  any  estate  or  interest  therein,"  that  is,  in  the 
Bagber  and  Semley  estates,  *<  or  charge  thereon,  under 
the  indentures  dated  on  the  5th  and  6th  of  April  1824 ;  *' 
therefore  distinctly  charging  he  has  no  interest,  <*  but 
nevertheless  he  makes  some  claim  to  be  interested 
therein,''  that  is  to  be  interested  in  the  Bagber  and 
Semley  estates,  under  these  deeds,  I  cannot  construe 
it  in  any  other  way  *^  the  nature  whereof  he  ought  to 
set  forth.'' 

Now  to  this  bill  there  is  a  demurrer  for  want  of 
equiqr»  and  the  first  ground  of  demurrer  is,  <^  I  am  a 
mortgagee  on  the  Shanks  estate,  and  you  do  not  offer 
to  redeem  me."  If  the  question  in  this  cause  related  to 
the  Shanks  estate,  I  should  say  that  this  was  a  de- 
cisive answer  to  this  bill,  for  I  take  it  to  be  settled,  that 
the  owner  of  the  equity  of  redemption  cannot  make  a 
mortgagee  a  party  to  any  suit  in  this  Court,  without 
offering  to  redeem  him ;  but  there  is  no  part  of  this  suit 
which  has  any  regard  to  the  Shanks  estate,  except  only 
in  tl^  way,  that  the  persons  interested  in  the  Shanks 

Y  2  estate 
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1844.  estate  desire  to  have  an  execution  of  the  trusts  relating 
to  the  Bagber  and  Semley  estates,  in  order  that  the 
money  to  arise  therefrom  may  be  applied  in  ezoneratioo 
of  the  Shanks  estate.    • 

But  it  is  not  attempted  to  support  the  bill  on  that 
alone.  Mr.  Wood  has  very  properly  admitted  that  a 
mortgagor  cannot  make  a  mortgagee  a  party  in  respect 
of  his  mortgage  estate,  without  offering  to  redeem  him* 
But  he  says  this :  you  claim  to  be  entitled ;  you  have  filed 
a  demurrer  to  this  bill,  by  which  you  admit  every  thing 
which  is  distinctly  charged :  it  is  distinctly  charged  that 
you  claim  to  be  interested  in  this  property,  the  Bagber 
and  Sendey  estates  under  those  deeds.  You  admit  that 
for  the  purpose  of  the  demurrer,  and  thereby  at  the 
same  time  admit,  that  the  Plaintiff  cannot  have  a  sale  of 
this  estate  and  the  execution  of  these  trusts,  otherwise 
than  in  your  presence. 

The  answer  given  to  that  is,  that  this  all^ation  is 
nmch  too  vague,  and  that  the  Plaintiff  ought  to  have 
alleged  the  interest  in  some  more  distinct  manner. 

I  am  certainly  very  desirous  not  to  introduce  a  rule 
by  which  persons  can  be  brought  into  Court  on  mere 
vague  charges  of  having  an  interest  in  the  matter ;  but  | 

I  think  the  most  useful  operation  of  courts  of  equity 
would  be  very  much  diminished,  if  persons  were  not 
under  the  necessity  of  disclosing  the  nature  of  their 
claims,  which,  on  some  occasions,  they  are  unwilling  and 
the  Plaintiff  is  unable  to  state.  The  substance  of  the  bill 
is  this :  the  Plaintiff  desires  to  have  the  execution  of  the 
trusts  affecting  the  Bagber  and  Semley  estates.  He  says, 
you,  the  Defendant,  claim  to  be  interested  in  them :  I 
deny  your  claim  altogether ;  but  in  order  that  I  may  be 
able  to  meet  and  rebut  your  claim  and  answer  it,  let  me 
know  the  whole  particulars  of  it.  • 

I  must 
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I  must  repeat  the  observation  made  in  one  of  the  cases  1844. 
jcited,  that  I  think  the  Defendant  has  a  little  "  mistaken 
his  way  "  in  admitting  his  claim  by  the  demurrer.  It  is 
not  like  the  case  of  Plumbe  v.  Plumbe  (a),  a  mere  general 
allegation  that  he  has  some  interest ;  but  an  all^ation  of 
an  interest  following  in  the  same  sentence  the  denial  of 
being  interested  under  those  deeds.  It  is  stated  in  this 
way.  I  charge  you  have  no  interest  under  these  deeds, 
nevertheless  you  claim  an  interest ;  let  me  know  what 
it  is  you  claim.  Under  these  circumstances,  I  do  not 
think  the  demurrer  can  be  allowed. 

With  regard  to  the  other  question  as  to  parties :  when 
a  Defendant  demurs  for  want  of  parties,  he  ought  to 
shew,  that,  according  to  his  own  case,  another  party  is 
wanted.  The  Defendant  says,  if  I  am  made  a  party, 
there  is  another  person,  who,  in  relation  to  another  part 
of  the  case,  ought  to  be  brought  before  the  Court,  in 
order  that  his  interest  may  be  administered.  That, 
however,  has  nothing  to  do  with  this  Defendant;  he  files 
this  demurrer  for  his  own  benefit,  and  has  nothing  to 
do  with  the  following  charge  of  20,000/.  to  be  raised 
under  the  term  created  for  that  purpose.  The  demur- 
ring Defendant  has  nothing  to  do  with  this  claim ;  he 
claims  paramount  to  the  term ;  but  whether  paramount 
or  subsequent  does  not  signify :  he  claims  not  at  all 
under  the  term.  I  think  the  Defendant  has  nothing  at 
all  to  do  with  it  It  is  argued  that  there  will  be  a  defect 
as  to  the  parties  at  the  hearing,  and  that  the  Defendant 
desires  not  to  be  delayed;  but  I  think  this  demurrer 
cannot  be  allowed  upon  that  ground. 

It  has  been  said  that  the  Defendant  may  have  other 
interests  than  those  suggested  by  the  bill ;  but  I  am  of 

opinion 

(a)  4  You,  4*  CoU,  545. 
YS 
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if  ^1l«  <V^^^^^  ^^  ^^  ^'^^  relates  only  to  the  interest  he  may 
have  in  these  estates  under  the  deeds ;  and  if  the  De- 
fendant answers  that  he  has  no  interest  whatever  under 
these  deeds,  it  seems  to  me,  that  in  the  present  state  of 
this  record  he  will  have  answered  the  bill.  If,  on  the 
other  hand,  he  has  other  claims  than  those  in  respect  of 
those  deeds,  it  concerns  himself  to  say,  that  this  pro- 
perty is  not  to  be  disposed  of  in  his  absence ;  and  when 
he  sets  forth  that  claim,  he  will,  for  his  own  security, 
have  his  interest  stated  in  such  a  manner  that  he  shall 
be  protected. 

The  demurrer  roust  be  overruled ;  but  I  shall  give  no 
costs  on  either  side. 


NoTS.  — An  appeal  to  the  Lord  Chancellor  u  pcndiDg. 
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RICHARDSON  v.  HASTINGS. 


Feb.  S8. 


npHE  demurrer  in  this  case  having  been  allowed  (a),  There  are 

-*•    the  Plaintiff  amended  his  bill,  and  made  a  Mr.  JJ^KtS 

Welch^  one  of  the  members  of  the  clnb  who  had  neither  Court;  first, 

subscribed  to  the  furniture  fund,  nor  executed  the  deed  sons  in-     " 

of  18S8,  a  Defendant  thereto.    By  the  amendment,  he  terestedin 

struck  out  that  part  of  the  prayer  which  implied  a  matter  of  the 

winding  up  of  the  af&irs  of  the  club;  and  limited  the  J^J^^  be 

prayer  to  an  account  of  the  monies  received  by  the  De-  parties;  the 

fendants  Hastings  and  Endy  from  the  sale  of  the  fiirni-  ^i,^  Court 

ture,  and  that  the  amount  due  thereon  might  be  paid  to  always  en- 

the  Plaintiff  as  trustee  of  the  indenture  of  the  27th  of  do  complete' 

January  18S8,  **  or  otherwise  paid  as  the  Court  might  ^u*'!^®^'** 

direct;"  matters in- 
(a)  AnUj  p.  501.  Tolved  in 

the  suit  may 
not  be  left  open  to  future  litigation ;  but  these  rules  are  both  occasionally  departed 
from. 

As  to  the  necessity  of  the  Court's  modifying  its  rules  and  adapting  its  forms  of 
proceedings  to  the  altered  circumstances  of  society  existing  at  the  present  day. 

A  bill  may  be  filed  respecting  a  partnership  without  praying  a  dissolution. 

In  a  continuing  partnership,  if  a  few  have  an  interest  in  a  particular  subject  ad- 
verse to  all  the  rest,  a  bill  may  be  filed  against  the  few,  by  one  on  behalf  &c. 

In  the  case  of  an  insolvent  partnership  not  formally  dissolved,  a  bill  may  be  filed 
by  one  or  more  on  behalf  of  the  rest  against  the  governing  body,  to  have  the  assets 
collected  and  applied  towards  the  payment  of  the  debts,  without  seeking  to  ascer- 
tain the  rights  and  liabilities  of  the  parties  as  between  themselves,  but  leaving  them 
open  to  future  litigation. 

By  the  rules  of  a  club,  the  bankers  were  alone  authorised  to  receive  money  on 
account  of  the  club.  Some  of  the  members  subscribed  and  purchased  the  furniture, 
which,  by  deed  executed  by  the  subscribers,  was  vested  in  the  Plaintiff  if.  ^.,  in 
trust  to  repay  the  amounts  subscribed,  and  to  pay  the  surplus  to  the  committee  for  the 
benefit  of  the  club.  The  club  becoming  embarrassed,  was  afterwards  dissolved,  and 
the  committee  were  authorised  to  wind  up  the  affiiirs.  Two  of  the  committee,  C  . 
and  Z).,  sold  the  furniture,  and  done  received  the  produce,  together  with  other 
general  assets  of  the  club.  A  bill  was  filed  by  A,  B,  on  behalf  &c.,  against  C.  and 
I).,  and  B.y  a  nonsubscribing  member,  to  recover  the  monies^in  the  hands  of  C  and 
D.,  and  praying  that  the  furniture  money  might  be  paid  to  the  Plaintifi)  on  the 
trusts  of  the  deed,  "  or  otherwise  as  the  Court  might  direct,**  and  that  the  general 
assets  recovered  might  be  paid  to  the  bankers  or  otherwise,  &c.  Held,  that  the 
bill  was  not  defective  for  want  of  parties,  and  that  neither  the  other  parties  to  the 
deed,  nor  the  other  members  of  the  club,  were  necessary  parties. 

y  4 
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1844,        direct;^  and  for  an  account  of  the  other  clab  monies 

'^^^^^^     received  by  Hastings  and  Endy^  and  "  thai  what  should 

V.  be,  found  due  from  them  on  taking  the  said  account, 

Hastings,     j^j^^j.  allowing  or  deducting  all  sums  which  had  been 

properly  paid  or  expended  by  them  on  the  account,  or 

on  behalf  of  the  said  late  club,  might  be  paid  by  the 

said  Defendants  into  the  bank  of  Messrs.  Hopkinson  & 

Co.,  to  the  credit  and  for  the  purposes  of  the  said  dob, 

or  otherwise  as  the  Court  should  direct." 

The  Defendants  Hastings  and  Endy  again  filed  a 
demurrer  to  the  amended  bill  similar  to  the  former 
demurrer. 

Mr.  Purvis  and  Mr.  Hubback  in  support  of  the  de- 
murrer, argued,  that  the  record  remained,  substan- 
tially, the  same  as  on  the  occasion  of  the  former  de- 
murrer ;  for  the  Court  could  not  limit  its  interference 
to  the  recovery  of  the  money,  without  proceeding  to 
distribute  it,  and  that  for  this  purpose  it  was  ab- 
solutely necessary  that  the  conflicting  rights  of  the 
different  parties  should  be  ascertained  and  declared. 
That  consequently  all  the  persons  whose  absence  had 
been  objected  to  on  the  former  occasion  were  now, 
for  the  reasons  formerly  urged,  necessary  parties  to 
the  present  record. 

That  all  the  persons  who  executed  the  deed  of  18S8 
were  necessary  parties,  and  that  the  Plaintiff  could  not 
sue  on  their  behalf;  Newton  v.  Lord  Egmont  {a) ;  where 
it  was  held  that  all  the  persons  who  had  executed  a 
creditor's  deed  were  necessary  parties  to  a  suit  affecting 
their  interests. 

That 

(a)  4  Sim.  574. 
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Richardson 


That  the  parties  were  not  so  numerous  that  their        1844. 
presence  could  be  dispensed  with ;  Harrison  v.  Steward- 
son  (a) ;  where  the  number  was  twenty.  *•**-»*• 

Hastings. 

Mr.  Kinderslejf^  Mr.  Tiirner^  and  Mr.  CameroUf  contrdj 
insisted,  that  the  form  of  the  record  had  been  so  altered, 
that  the  objection  raised  on  the  former  occasion  had  • 

been  successfully  removed;  that  the  bill  limited  the 
relief  sought,  to  a  simple  restitution  of  certain  funds  of 
the  club,  improperly  retained  by  two  of  its  members, 
and  sought  no  administration,  or  distribution  of  the 
funds,  nor  any  winding  up  of  the  concern ;  that  it  was 
for  the  general  benefit  of  all  parties  that  the  fund  should 
be  recovered  and  placed  in  the  proper  custody,  or  as  the 
Court  might  direct,  and  therefore,  that  the  case  was  in 
its  nature  and  prayer  similar  to  Hichens  v.  Congreve  (d), 
where  it  was  held,  that  some  shareholders  might  file  a 
bill  on  behalf  &c.  to  obtain  a  restitution  of  funds  im- 
properly applied  by  directors  to  their  own  use.  So  in 
Hdmes  v.  Henty  (c)  on  a  bill  filed  by  two  trustees  on 
behalf  &c.,  against  some  trustees  of  a  savings  bank,  to 
make  them  responsible  for  a  misapplication  of  the  trust 
monies,  it  was  even  held  {d)^  that  it  was  unnecessary  to 
make  all  the  persons  who  concurred  in  the  resolution  for 
the  misapplication  of  the  trust  monies  parties  to  a  suit 
for  replacing  it;  but  only  those  who  actually  took  and 
misapplied  the  money.  And  that  this  case  was  governed 
by  the  decision  of  Lord  CMenham  in  Wallworth  v. 
HoU.{e) 

That  a  bill  to  carry  the  trusts  of  a  creditor's  deed  into 
execution  might  be  filed  on  behalf  of  all  the  creditors 

by 

{a)  2  Hare,  530.  {d)  Page  142. 

{b)  4  RuueU,  662.  {e)  4  Myi.  ^  Cr.  619. 

(c)  4  a  *  Fin.  99. 
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1844.  by  one  of  them  only  where  they  have  all  executed  the 

y^'^^'^"^  deed,  but  are  very  numerous ;  JVdd  ▼.  Bonham.  (a)     In 

9.  NrwUm  ▼.  Lord  EgmorU  the  bill  sought  to  have  the  pn- 

Hastikss.  orities  declared. 

That  the  Plaintiff  was  trustee  of  the  produce  of  the 
furniture,  and  that  it  was  unnecessary  to  make  his  cesiui 
que  iruMt  a  party  to  a  suit  for  recovering  it ;  Franco  ▼• 
Franco  (&),  Angler  v.  SUmnard.  (r) 

SatdOe  r.  Tankred  {dU ▼•  Waybrd{e\  Rickardsm 

▼.  Larpent  (jg)^   Calverley  ▼.  Pkdp  {A\  and  Miifbrd  {i) 
were  also  cited. 

7^  Master  of  the  Rolls. 

All  cases  of  this  kind  are  attended  with  some  degree 
of  difficulty,  and  the  conclusion  to  be  arrived  at  depends 
on  rather  nice  circumstances.  The  arguments  in  sup- 
port of  a  demurrer  of  this  kind  have  generally  a  very 
strong  foundation,  because  cases  of  this  kind  always 
deviate  from  two  old  and  general  rules  of  the  Court ; 
one  is,  that  all  persons  interested  in  the  subject  matter 
of  the  litigation  ought  to  be  parties ;  the  other  is,  that 
the  Court  endeavours  to  do  complete  justice  in  every 
case,  so  that  the  matters  involved  in  the  suit  may  not  be 
left  open  to  future  litigation. 

Now  the  present  bill  is,  to  a  certain  extent,  a  de- 
parture from  both  these  rules,  because  it  is  proposed  to 
be  prosecuted  in  the  absence  of  parties  interested  in  the 
suit ;  and  it  also  proposes  that  the  sums  to  be  recovered 

should 

(a)  2S,4r  Si.  91.  (0  4  ^v. 373. 

{b)  3  Vet.  75.  (g)  2  I^.  *  C.  {y.  a\  507. 

(o)  3  il/y.  4-  K.  566.  (A)  6  Mad.  S99. 

Id)  1  Vet.  sen.  101.  (0  P.  164. 


CASES  IN  CHANCERY*  S27 

should  be  left  at  their  disposal  if  they  can  agree,  and  if       1844. 

not,  then  that  they  may  be  left  for  future  litiiration.   J^^*"^^"*^^ 
TT  .1  ,         ...^fi^  Richardson 

Howeyer,  exceptions  to  the  two  rules  which  I  have  «. 

stated,  have  at  all  times  been  sanctioned.     I  recollect     Hastings. 

a  treatise,  in  which  one  of  the  chapters  was  headed,  *^  In 

what  cases  necessary  parties  may  be  dispensed  with.** 

The    assumption   that  necessity  could  admit  of  any 

qualification  may  seem  to  imply  that  exceptions  to  the 

ordinary  rule  were  admitted  with  diflBculty. 

It  has  however  become  necessary  to  extend  the  cases 
of  exception,  so  as  to  keep  pace  with  the  progress  and 
complications  of  the  transactions  of  mankind;  and  every 
body  who  reads  what  Lord  CMenkam  has  said  on  more 
than  one  occasion,  must  be  perfectly  satisfied  with  the 
justice  of  his  observation  (a),  and  see  how  necessary  it  is 
for  this  Court,  acting  always  within  the  limits  of  its  juris- 
diction, by  an  application  of  its  powers,  so  necessary  for 
the  administration  of  justice,  to  adapt  its  forms  of  pro- 
ceeding to  the  altered  circumstances  of  society  in  our 
own  times,  and  modify  its  rules  so  as  to  meet  the  changes 
of  circumstances  under  which  it  is,  at  the  present  day, 
called  on  to  administer  justice.  In  no  class  of  cases 
has  the  extension  of  the  exception  been  more  frequent 
than  in  cases  like  the  present. 

I  cannot  say  that  I  entertain  any  doubt  of  the  pro- 
priety of  the  decision  which  I  made  in  Eoans  v.  Stokes.{b) 
I  still  think  that  the  winding  up  of  a  partnership  implies 
a  complete  settlement  of  all  the  rights  and  liabilities  as 
between  the  parties  themselves ;  and  as  they  may  be  in 
conflict  with  regard  to  these  rights  and  liabilities,  the 

partnership 

(a)  See  Mare  v.   Mtdacky,      Wailworth  v.  HoU,  4  Myi.  ^  Cr. 
1  M^  Sf  Cr.  p.  579. ;  Tayhr  v.      p.  655. 
Salmon^  4  Myl.  4*  Cr,  p.  141.;  (6)  V  Keen^  84. 


Hastings. 
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1844.        partnership  cannot  be  finally  wound  up  in  the  absence 
Richard^     of  all  the  partners.     This  may  be  attended  with  very 
o.  great  inconTenience,  even  to  the  extent  of  preventing 

the  due  administration  of  justice  between  the  parties ;  bat 
this  appears  to  me  necessarily  to  follow  from  the  estab- 
lished rule  of  this  Court,  which  I  have  stated,  and  which 
cannot  be  corrected  without  a  general  authority.  It  was 
at  one  time  supposed,  that  in  consequence  of  the  second 
general  rule,  that  complete  justice  must  be  done  with 
respect  to  the  subject  matter,  the  Court  could  not,  and 
would  not,  interfere  at  all  as  between  partners,  unless  the 
partnership  was  to  be  dissolved  and  finally  wound  up 
and  settled;  and  there  are  several  conflicting  cases  in  the 
books  on  that  subject,  different  Judges  having  entertained 
very  strong  opinions  and  very  different  views  on  that 
question,  (a)  I  noticed,  on  the  former  occasion,  that  it 
now  appears  very  clear  that  there  is  no  such  rule.  It 
has  been  decided,  that  in  a  continuing  partnership,  if 
a  few  have  an  interest  in  a  particular  subject  adverse 
to  all  the  rest,  and  claim  for  themselves  the  benefit  of 
that  interest,  a  bill  may  be  filed  against  those  few, 
by  one  or  more  partners  on  behalf  of  themselves  and 
all  the  rest  That  is  a  remarkable  instance  of  a  case 
where  all  persons  interested  are  not  brought  before 
the  Court :  however,  it  is  not  much  more  remarkable 
than  the  cases  where  one  creditor  or  one  legatee  is 
permitted  to  sue  on  behalf  of  hiitlself  and  many  other 
persons  and  some  other  similar  cases.  The  Court  has 
even  gone  to  this  extent ;  in  the  case  of  an  insolvent 
partnership   not   formally  dissolved,   it  has  permitted 

a  bill 

(fl)  See  Forma n  v.  Homfraj/,  tell,  4  Sim.  8.;  KnebcUv.  WAiU, 

S  Vet,  4r  B.  329. ;  Harriton  v.  ^Y.^r  CoL  (Exch.)  15. ;  BentUy 

ArmUage,  4  Mad.  H3.;  Mar-  v.  Saiet,  4   r.  4*  Col.  (Ezcfa.} 

shall  V.  Colman,  2  Jac.  4r  W.  S66.;  1 8S. ;  M\Ut  v.  Thama*^  9  Skm. 

Ric/tardt  v.  Davies^  2  Rtut.  ^  p.  609. ;   FairUiOTne  v.  Wetitmt 

Myl,  347. ;    Loscombe  v.   Rtu^  3  Hare^  387. 
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a  bUl  to  be  filed  by  one  or  more  on  behalf  of  the  rest^      ^Ift^ 

against  the  governing  body,  to  have  the  assets  collected,    Richardson 

and  applied,  as  far  as  they  would  go,  towards  the  discharge  v.^^^^ 

of  the  debts;  and  that  without  seeking  to  ascertain  the 

rights  and  liabilities  of  the  parties  as  between  themselves, 

and  consequently,  leaving  litigation  as  between  those 

parties  entirely  open,  after  the  debts  have  been  paid : 

that  is,  it  has  sanctioned  a  suit  which  sought  nothing 

but  to  compel  a  satisfaction  j^o  tanto  of  the  partnership 

debts,  as  far  as  the  deficient  assets  would  extend,  and 

then  leave  all  the  members  of  the  partnership  exposed 

to  such  litigation  as   the   unsatisfied  creditors   might 

choose  to  adopt  for  the  recovery  of  the  remainder  of 

their  debts;   and   also   leave  the    partliers   liable,    as 

amongst  themselves,  to  such  suits  for  contribution  as 

the  particular  circumstances  of  the  case  might  render 

necessary. 

In  this  case,  it  is  alleged  that  the  two  Defendants, 
Hastings  and  £m/y,  have  possessed  themselves  of  pro- 
perty belonging  to  this  club,  which  I  must  consider  as 
a  partnership :  that  one  of  the  sums,  namely,  the  fur- 
niture money,  is  subject  to  a  peculiar  trust,  and  the 
other  monies  are  general  assets  of  the  partnership.    They 
have  possessed  themselves  of  these  sums  of  money,  and 
refuse  to  account  for  them.     This  bill  desires  to  recover 
them,  not  for  the  purpose  of  distribution  by  the  Court 
through  the  means  of  th'is  suit,  but  for  the  purpose  of 
bringing   them   within    the  control  of  the  governing 
body  of  the  partnership,  in  order  that  they  may  be  ap- 
plied, under  their  control,  according  to  the  rights  of 
the  parties.     That  seems  to  me  to  be  the  nature  of  the 
bill.     Can  that  be  done  ?    The  Plaintiff  and  all  the 
other  members,  except  these  two  Defendants,  must  have 
an  interest  in  having  the  money,  which  the  demurrer 
admits  to  be  in  the  Defendants*  possession,  brought 

within 
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1844.        within  the  control  of  the  club;  that  is  the  common 

RicBARDsoH    ^^^'^^^  °f  *^'*     How  this  money,  when  it  is  brought 

V.  within  the  control  of  the  club,  ought  to  be  applied  is 

ASTiNGs.  gn^tijgp  matter.  To  ask  to  recover  it  and  place  it 
within  the  control  of  the  club,  and  leave  it  there  subject 
to  litigation,  is  asking  no  more  than  was  done  in  the  case 
of  Wallworth  v.  Hdt  (a),  where  matters  were  thus  left. 
If,  then,  it  Is  for  the  common  benefit  of  all,  except  the 
two  Defendants,  that  these  funds  should  be  recovered, 
why  should  it  not  be  done  ?  It  is  said  that  this  is  a 
case  of  dissolution.  Very  true ;  and  this  shews  that 
there  ought  to  be  a  winding  up  and  a  final  settlement 
But  how  is  it  with  a  partnership  after  a  dissolution  and 
before  the  afiairs  of  the  partnership  are  wound  up? 
The  mutual  connection  between  the  partners  is  not 
dissolved  with  the  dissolution  of  the  partnership,  be- 
cause it  must  continue  for  the  purpose  of  collecting  the 
assets  and  winding  up  the  partnership,  and,  until  these 
matters  are  all  closed,  there  is  a  quasi  partnership,  a  mu- 
tual interest  between  the  parties,  {b)  One  of  the  things 
required  for  the  winding  up  of  the  partnership  is,  that 
the  assets  should  be  collected ;  and  it  appears  that  two 
individuals  have  got  into  their  possession  assets  which 
they  retain  adversely  to  all  the  rest,  while  it  is  the  com- 
mon interest  that  they  should  be  collected  and  regularly 
applied  towards  the  winding  up  of  the  partnership. 

In  the  present  state  of  the  record  the  question  is, 
whether  the  Defendants  are  to  answer.  I  cannot  de- 
termine, at  this  time,  whether,  in  consequence  of  what 
may  appear  in  the  answer,  it  may  not  hereafter  be  abso- 
lutely necessary  to  make  the  parties  referred  to  and 
other  persons  parties.  Taking  the  statements  of  the 
bill  as  they  now  stand  admitted  by  the  demurrer,  it  does 

not 

(a)  4  Mifk  4*  Cr.  619.         {b)  Crawihay  v.  CoUim^  IS  Fet.226. 
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not  appear  to  me  that  I  ought  to  allow  the  present  de-        1844'. 
murrer ;  but,  overruling  it,  I  beg  to  have  it  dearly   ^^^^^^"^ 
understood,  that  it  may  appear  hereafter  that  it  is  quite  «. 

necessary  not  only  to  make  the  persons  now  pointed  Hastings. 
out,  but  other  persons,  parties ;  for  after  this  demurrer 
is  overruled,  the  Defendants  may  still  raise  the  same 
objection  by  their  answer.  I  do  not  therefore  ^ean  to 
determine  any  thing  with  respect  to  the  necessity  of 
making  these  persons  parties  hereafter. 

Next,  with  respect  to  the  objection  to  the  form  in 
which  payment  of  these  sums  is  prayed,  I  cannot  con- 
strue it  in  the  way  in  which  it  has  been  contended  for. 
It  is  asked  that  the  amount  shall  be  paid  ^^to  the 
Plainti£^  or  in  such  manner  as  the  Court  may  direct" 
It  b  not  clear  that  it  ought  to  be  paid  to  the  Plaintiff; 
but  that  will  be  a  question  for  discussion  hereafter,  and 
as  the  case  now  stands  on  the  bill,  admitted,  as  it  is,  by 
the  demurrer,  it  seems  indeed  that  it  ought  not  to  be 
paid  to  the  Plaintiff.  Then,  in  what  way  is  it  to  be  paid  ? 
*^  Otherwise  as  the  Court  may  direct."  It  has  been  ar- 
gued very  ably,  that  the  Court  can  direct  nothing  but  the 
payment  to  the  proper  hands,  that  is,  either  to  the  cre- 
ditors of  this  club,  or  to  some  person  or  other  who  may 
ultimately,  on  the  windmg  up  of  the  affairs  of  the  club, 
be  found  to  be  the  proper  person  to  receive  it  I  can- 
not say  that  I  think  so.  This  bill  not  desiring  to  have 
the  partnership  wound  up,  what  I  shall  have  to  do  at 
the  hearing,  will  be  to  take  care  that  it  is  paid  to  the 
persons  who  ought  to  have  the  management  of  it;  and 
I  shall  ascertain  that,  when  I  see  the  answer  of  the  De- 
fendants, who  no  doubt  will  tell  me  to  whom  it  ought 
to  be  paid,  and  when  I  know  that,  I  can  direct  the  pay- 
ment 

It  is  very  possible  that  these  gentlemen  may  hereafter 

shew. 
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1844.        shew,  that  they  have  nothing  at  all  to  pay,  or  they  may 
j^"^^^^"^^     admit  that  they  have  sums  to  pay,  but  allege  difiB- 
V.  cultieswith  respect  to  the  distribution  of  them  after 

that  payment  shall  have  been  made.  I  can  conceive 
myself  no  diflSculty  in  ordering  these  monies  to  be  paid 
to  the  persons  who,  under  the  direction  and  control 
of  the  club  or  the  governing  body  of  the  club, 
have  a  right  to  distribute  them.  If  there  should  be 
occasion,  an  inquiry  may  be  had  on  that  subject,  and  the 
Defendants,  desiring  that  it  should  not  be  paid  to  the 
Plaintiff,  will  afibrd  me  every  assistance  in  determining 
to  whom  it  ought  to  be  paid,  for  the  purpose  of  placing 
it  under  the  control  of  the  governing  body  of  the  club 
for  distribution.  The  same  observation  applies  to 
both  sums  of  money :  one  will  go  to  the  furniture  ac- 
count, the  other  will  go  to  the  general  account  of  the 
club. 

I  think  I  ought  to  overrule  this  demurrer ;  and  I  do  so 
entirely  without  prejudice  to  the  Defendants  taking  any 
objection  for  want  of  parties  by  their  answer.  If  they 
put  in  an  answer  stating  the  objections  and  the  grounds 
for  supporting  them,  the  cause  may  be  set  down  to 
be  heard,  under  the  recent  general  orders  (a),  on  the 
objection  for  want  of  parties ;  and  if  not  so  set  down,  it 
may  still  appear  at  the  hearing  that  the  suit  is  defective 
for  want  of  parties. 

The  demurrer  must  be  overruled,  but  without  costs. 
(a)  Ordinet  Can.  175. 
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April  26, 


TN  1826  E.  H.  died  intestate,  leaving  his  widow  and   Where  trust 

"*-  two  infant  children.     The  widow  took  out  adn^inis-  ^«  uTEave 

tration  and  possessed  herself  of  the  assets.    The  Plaintiff,  ^^^  invested 

*  on  an  im- 
as  one  of  the  children,  was  entitled  to  one-third  of  the  proper  se- 

residue.     She  attained  twenty-one,  in  18S8.  .     ^"jj'^'n^     • 

motion,  be 

In   March  1840,  the  widow  married  the  Defendant  Sro^ti^t^ 

Fordj  and  in  May  following,  a  settlement  was  made,  Court  within 

whereby,  after  reciting  the  death  &c.  of  the  intestate,  biu  if  the  case 

and  "that  the  proceeds  of  the  intestate's  personal  estate  ^  proper,  the 

» .     .  ,  >  11  n     1  .  •      1       period  will  be 

actually  realized  amounted  to  4000/.,    out  of  which  the  extendedfrom 

widow  had  appropriated  to  herself  700/.,  and  had  pur-  [J,"  ^^i^'^ifg 

chased  a  house  therewith,  and  had  invested  the  residue  Defendant  to 

upon  three  several  mortgage  securities,  one  of  1700/.  ^^uriV.  ^ 

from  FeeverSf  and  two  others  which  were  specified,  the      Where  part 

share  of  the  widow  was  thereby  settled  upon  certain   estate  has 

trusts  for  herself  for  life  for  her  separate  use,  &c.  ^^^^  invested 

'^  on  an  im- 

proper se- 

In  184S,  one  of  the  children  and  her  husband  filed  th"^^;^"^^^^ 

this  bill  against  tl;e  widow,  her  second  husband  and  the  has  an  interest 

other  child,  praying  the  usual  accounts,  the  ascertain-  Couru  on  ^ 

ment  of  the  residue,  and  payment  of  one-third  to  the  bcingsatisfied 

T,,  .     .|r  that  there  is 

rlamtill.  no  existing 

The  ^^^'"^  ^°  '^® 
estate,  some- 
times confines  the  amount  to  be  paid  into  Court  to  the  share  of  the  Plaintiff. 
An  intestate  died  in  1826,  leaving  a  widow  and  two  infant  children.    The  widow 
administered,  and  in  1 840  executed  a  deed  which  stated  that  the  assets  actually 
realised  amounted  to  4000/.,  of  which  she  had  appropriated  to  herself  700/.,  and  that 
the  remainder  had  been  invested  on  mortgages,  which  were  specified.  In  her  answer 
to  a  bill  filed  by  one  of  the  children  in  1 843,  she  stated  that  this  was  wholly  erroneous, 
that  the  residue  amounted  to  1600/.  only,  and  that  the  Plaintiff  had  received  390/. 
on  account  of  her  one-third.    The  answer  stated  that  the  debts  had  been  paid,  but 
the  statements  were  most  unsatisfactory.    A  sum  of  700/.  appeared  to  hav^  been 
lent  on  an  improper  security.    The  Court,  on  motion,  ordered  tie  whole  700/.  to  be 
brought  into  Court. 

Vol.  VII.  Z 
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1844.  The  principal   Defendants,  by  their  autwer,  repre- 

^^y^     seated  that  the  statements  in  the  settlement  were  wholly 
V.  inaccurate ;  that  the  amount  of  the  intestate's  estate  was, 

<'  through  inadvertence  and  mbtake,"  considerably  over- 
rated ;  and  that  the  actual  amount  thereof  which  could 
be  realised,  after  payment  of  the  debts  Slc  did  not, 
*^  at  the  time  the  settlement  was  made,  amount  to  the 
.sum  of  1200/.  or  thereabouts."  It  stated  that  the  debts 
had  been  paid,  and  that  there  remained  a  surplus  of 
personal  estate,  amounting  to  1600/.  nearly,  but  of  which 
400/1  had  not  been  received. 

It  represented  that  S90L  had  been  paid  to  the  Plain- 
tifis,  which  was  10/.  less  than  the  amount  of  the  Plain- 
tiff's share  of  the  assets  stated  to  have  been  realised.' 

The  explanation  of  the  alleged  errors  in  the  settle- 
ment was  of  a  most  unsatisfactory  nature,  as  were  also 
the  accounts  of  the  assets,  the  statement  of  the  appli- 
cation thereof,  and  the  dealing  therewith. 

The  answer  stated,  that  the  Defendant  had  lent  700/. 
part  of  the  assets  on  bond,  which  had  afterwards  beeu 
paid  off,  and  had,  by  a  peculiar  mode  of  dealing,  been  i 

lent  on  the  security  of  a  contingent  reversionary  interest  | 

in  1250/.  and  a  policy. 

The  answer  to  the  amended  bill  rendered  the  matter 
still  more  unsatisfactory;  and  the  Defendants  stated 
therein,  "that  the  sum  of  1550/.  or  thereabouts,  instead 
of  a  sum  of  1200/.  only  or  thereabouts,  as  in  the  former 
answer  was  erroneously  stated,  was,  in  truth  and  in  fact, 
realized  by  the  Defendant,  in  respect  of  the  said  intes- 
tate's personal  estate,  and  not  a  sum  exceeding  4000J." 

A  motion 


CASES  IN  CHANCERY.  SS5 

A  motion  was  now  made  for  payment  of  the  700/.        IS^^. 
into  Court. 


Mr.  Kinderdey  and  Mr.  IVood^  in  support  of  the 
motion,  argued,  that  as  700^,  part  of  the  assets  of  the 
testator,  had  been  lent  by  the  administratix  on  an  im- 
proper security,  it  ought  to  be  brought  into  Court,  espe- 
cially as  the  explanation  given  by  the  Defendants,  in 
their  two  answers,  were  so  unsatisfactory  and  irrecon- 
cileable,  and  were  wholly  inconsistent  with  the  state- 
ment contained  in  a  solemn  instrument  executed  by 
them. 

Vigrass  v.  Binfield{a),  CoUis  v.  Cotff5(6),  and  see 
fVyatt  V.  Sharratt  (c),  Meyer  v.  Montriou.  {d) 

Mr.  Tinneyf  for  the  Defendants,  contra^  contended 
that  the  Plaintiffs'  right,  at  this  stage  of  the  cause,  must 
depend  entirely  on  the  admissions  in  the  answer,  and 
that  the  Plaintiffs  were  only  entitled  to  have  brought 
into  Court  such  portion  of  the  700/.  as,  by  the  admis- 
sions in  the  answer,  belonged  to  them.  He  stated  that 
the  other  child  would  appear  and  concur  in  this  view  of 
the  case. 

7%e  Master  of  the  Rolls. 

I  must  order  this  sum  of  money  into  Court.  The 
husband  may  find  the  settlement  to  which  he  was  a 
party,  a  very  unfortunate  concern  for  him.  In  that 
settlement,  this  lady  has  represented  the  assets  to  be 
very  large,  and  to  amount  to  4000/.;  she  has  never- 
theless put  in  her  answer,  saying,  that  the  items 
specified  in  the  settlement  are  all  erroneous,  but  has 

given 
(a)  5  Mad.  68.  (c)  3  Seavan,  498. 

lii)  S  ^m.  365.  ((Q  4  Beawm,  343. 
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1844.  given  an  unsatisractory  explanation  of  the  matter;  I 
must,  therefore,  look  at  the  other  facts  of  the  case.  It 
is  clearly  admitted  that  she  possessed  700^  part  of  the 
assets  of  the  intestate;  that  she  lent  that  sum  on  a 
security,  which  the  Court  does  not  approve  of;  that  she 
afterwards  received  it  back,  and  again  applied  it  in  a 
manner  which  the  Court  could  not  sanction ;  and  so  fiir 
her  liability  to  pay  into  Court  is  undoubted. 

It  is  said,  that  I  ought  not  to  order  the  whole  TOOiL 
to  be  paid  into  Court,  because  the  Plaintiils  are  only 
interested  in  part  of  it.  There  are  certainly  cases  in 
which  the  Court,  on  being  satisfied  that  there  is  no  exist- 
ing claim  on  the  estate,  and  that  the  party  against  whom 
the  motion  is  directed  has  clearly  an  interest  in  the  fund, 
confines  the  amount  to  be  paid  into  Court  to  the  share  of 
the  Plaintiff,  (a)  This  however  depends  on  the  peculiar 
circumstances  of  the  case,  and  on  the  mode  in  which  the 
matter  is  brought  forward.  Is  this  a  case  in  which  it 
can  be  assumed  that  the  assets  of  the  intestate  are  clear, 
or  that  1600/.  are  the  whole  of  the  assets?  I  cannot 
assume  it. 

Taking  the  whole  together,  I  must  order  this  sum 
to  be  paid  into  Court  within  a  given  time,  and  if 
the  Defendants  have  the  money  outstanding  on  a  se- 
curity which  they  cannot  realize,  except  by  obtaining 
time,  they  must  apply  to  the  Court  to  extend  it.  That 
is  the  common  and  constant  practice  of  the  Court.  If 
trust  money  is  traced  into  the  hands  of  a  party,  and  it  is 
shewn  that  it  has  been  improperly  applied,  it  will  be 
ordered  to  be  brought  into  Court  within  a  stated  time; 
but  if  the  case  afterwards  appear  such,  as  to  render  a 
further  indulgence  just  and  prudent,  the  period  is  en- 
larged, 
(a)  Rogers  v.  Rogers^  1  Amt,  174. 
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larged,  from  time  to  time,  to  enable  the  party  to  realize        1844. 
the  security* 

I  must  order  the  money  to  be  brought  into  Court 
within  six  weeks ;  and,  if  a  further  extension  of  time  be 
required,  the  proper  course  will  beYor  the  Defendants 
to  apply,  and,  if  the  circumstances  of  the  case  justify  it, 
the  Court  will  then  grant  a  further  time. 


Score 

V. 

Ford. 


o 


INMAN  V.  WHITLEY.  Jan.  29. 

April  18. 

N  the  Ist  of  January  1796,  George  Inman  executed      kfme 
an  indenture,  whereby  it  was  purported,  that  he  entitled  to  a 

appointed  an  estate  at  Blagdon  to  John  Whitley  and  John  feversionary 
/  .     n  1  .^     V.    .  interest  in  a 

Inman  \n  fee,  upon  trust  to  apply  so  much  of  the  rents  sum  of  money 

as  they  should  find  necessary,  for  the  support  of  his  son  u"*u    i"    I 

George  Inman  for  life,  and,  after  his  decease,  to  convey  another  as 

one  moiety  of  the  estate  to  Henry  Inman  in  fee,  and  the  ^^a  J||,    ^ 

other  moiety  to  such  uses  as  Sarahf  the  wife  of  John  In-  pressed  to  be 

man  (the  trustee),  should  by  deed  or  will  appoint,  and  the  the  tenant  for 

surplus  rents  not  required  for  the  maintenance  of  George  .  *'^®  of  th«  one 

were  to  be  equally  divided  between  Henty  and  Sarah,       trustees  (in- 
cluding the 
husband)  of 
After  the  death  of  George  Inman  the  father,  the  par-^  the  other  part, 

ties  beneficially  interested  in  the  estate  agreed  amongst  ijf^  who  alone 

themselves,  executed  the 
deed,  declared 
that  the  trustees  should  hold  the  fund  on  certain  modified  trusts,  whereby  the  wife's 
reversionarv  interest  was  made  subject  to  her  power  of  appointment  by  deed  or  will. 
The  wife  died,  leavins  her  husband  surviving,  having  appointed  the  reversionary  in- 
terest away  from  her  husband.  The  husband  afterwards  died,  and  the  reversionary 
interest  subsequently  came  into  possession.  The  Court  considered,  that,  under  the 
circumstances,  the  husband  ought  to  be  deemed  to  have  acquiesced  in  the  arrange- 
ment, and  accepted  the  trusts  for  the  benefit  of  the  wife's  appointees;  and  hdd, 
that  the  appointees  of  the  wife  were  entitled  as  against  the  representatives  of  the 
husband. 

Z  3 
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1844.  themselves,  that  a  recovery  should  be  suffered  of  the 
estate,  and  that  the  same  should  be  vested  in  the  trustees, 
Jo/m  Inman  and  John  Whitley^  and  be  sold.  Accord- 
ingly, by  certain  indentures  dated  the  5th  and  6th  of 
November  1795,  which  were  executed  by  George  Inman 
the  son  of  the  first  part,  Henry  Inman  and  his  wife, 
John  Inman  arid  Sarah  his  wife,  and  John  Whitley  of  the 
second  part,  Robert  Blake  of  the  third  part,  and  Peter 
Cox  of  the  fourth  part,  and  by  a  common  recovery 
suffered  in  pursuance  of  such  deed,  the  estate  was 
vested  in  John  Inman  and  John  Whitley  in  fee,  on 
trust  to  sell  and  invest  the  purchase  money  on  govern- 
ment or  real  securities,  which  securities  were  to  be 
held  in  trust  to  apply  the  interest  for  the  maintenance 
of  George  Inman  the  son  for  his  life,  and,  after  his  de- 
cease, the  trustees  were  to  stand  possessed  thereof,  in 
trust  for  Henry  Inman  and  Sarah  Inman,  in  equal  parts 
or  shares,  or  in  trust  for  their  respective  executors,  ad- 
ministrators or  assigns,  in  case  they,  or  either  of  them, 
should  die  in  the  lifetime  of  Gewge. 

The  estate  was  sold,  and  the  clear  purchase  money, 
amounting  to  1050/.  was  paid  to  John  Inman.  Some 
time  afterwards,  an  indenture,  dated  the  24th  day  of 
.  Februaty  1802,  and  purporting  to  be  made  between 
George  Inman  the  son  of  the  one  part,  and  John  Inman 
and  John  Wliitley  of  the  other  part,  was  executed  by 
George  Inman  alone.  That  indenture,  after  reciting 
the  deeds  of  1st  oi  January  and  6th  of  November  1795, 
and  that  George  Inman  was  desirous  that  the  purchase 
money  should  be  settled  agreeably  to  the  intention  of 
his  father,  witnessed,  that  George  Inman  declared,  that 
the  purchase  money  of  1050/.  should  be  vested  in  John 
Inman  and  John  Whitley,  on  trust,  to  apply  the  in- 
come, or  so  much  thereof  as  should  be  necessary  for  the 
support  and  maintenance  of  George  for  his  life,  and,  after 

his 
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his  decease,  to  stand  possessed  of  one  moiety  thereof  for  1844. 
the  benefit  of  Henry  Inman^  and  of  the  other  moiety 
to  the  use  of  such  person  as  Sarah  Inman  should,  by 
deed  or  will  signed  and  published  in  the  presence  of 
three  or  more  witnesses  (and  which  will  she  was  to  have 
power  to  make),  limit  or  appoint ;  and,  in  default  of  such 
direction,  limitation  or  appointment,  to  the  use  of  the 
said  George  Inman.  And  if  the  income  arising  from  the 
1050/.  should  be  more  than  sufficient  for  the  maintenance 
o{  George^  the  trustees  were  empowered  to  divide  the 
surplus  equally  between  Henry  and  Sarah. 

On  the  Sd  of  September  1807,  Sarah  Inman,  by  her 
will  of  that  date,  and  executed  in  the  presence  of  three 
witnesses,  and  purporting  to  be  made  in  execution  of 
her  power  under  the  deed  of  the  24th  of  Fehmary  1802, 
appointed  the  interest  of  the  principal  sum  belonging  to 
her  under  that  deed,  to  her  husband  John  Inman  for  his 
life,  and,  after  his  death,  she  gave  and  appointed  the 
principal  sum  so  belonging  to  her  to  John  Inman  of 
Minehead,  and  she  appointed  her  husband  John  Inman 
executor  of  her  wilL 

Sarah  Inman,  having  made  this  will,  died  in  the  year 
1812,  leaving  her  husband  surviving  her.  He  did  not 
prove  her  will,  but  died  in  the  year  1813,  having  first 
made  his  own  will,  whereby  he  appointed  John  Whitley 
and  James  Tucker  executors,  and  they,  having  proved 
his  will,  became  his  legal  personal  representatives. 

In  the  meantime,  viz.,  in  the  year  1809,  Henry  In^ 
man  died,  and  Catherine  Inman  became  his  legal  personal 
representative. 

George  Inman  lived  till  the  year  1888,  and,  supposing 
the  several  instruments  to  have  been  valid,  John  Whitley 

^  4  was 
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184*4.  was  suryiving  trustee,  on  trust  to  apply  so  much  of  the 
income  as  was  required  for  the  maintaiuance  of  George^ 
and  to  pay  any  surplus  to  Catherine  Inman  as  executrix 
of  Henn/f  and  to  John  Inman  of  Minehead,  as  legatee  of 
Sarahy  in  equal  shares,  and,  on  trust,  after  the  death  of 
George^  to  divide  the  principal  money  equally  between 
Catherine  and  John. 

On  the  15th  April  1819,  John  Inman  of  Mineheadf 
by  indenture  of  that  date,  made  between  himself  of  the 
one  part,  and  the  Plaintifls  William  Southcote  Inman  and 
Anna  Victoria  Little  (then  Anna  Victoria  Inman)  of  the 
other  part,  assigned  to  them  as  tenants  in  common,  the 
moiety  of  the  principal  sum  of  10501.  to  which  he  was 
entitled  under  the  will  of  Sarah  Inman^  and  all  surplus 
monies  payable  in  respect  of  such  moiety. 

Mr.  Whitley^  the  surviving  trustee  of  the  deed  of  1  SOS, 
died  in  the  month  of  December  18S1,  and  was  repre- 
sented in  this  suit  by  the  Defendant  Edward  Whitley. 

James  Ttwker^  the  surviving  executor  of  the  will  of 
John  Inman  the  husband  of  Sarah,  having  died,  the 
Defendants  John  Inman  Tucker^  William  Thicker,  and 
John  James,  became  the  legal  personal  representatives 
of  the  same  John  Inman. 

Upon  the  death  of  George  Inman,  in  August  1838,  the 
Plaintiffs  claimed  the  benefit  of  the  assignment  of  the 
15th  of  jfyril  1819,  and  this  suit  was  the  consequence 
of  the  claim  being  resisted  by  the  legal  personal  re- 
presentatives of  John  Inman. 

The  question  in  the  cause  was,  whetBer  this  deed  was 
binding  on  John  Inman  the  husband :  and  it  should  be 
stated,  in  reference  to  this  point,  that  John  Inman  was 

the 
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the  active  trustee;  that,  previous  to  the  execution  of        1844. 
the  deed  of  1802,  he  alone  had  received  the  purchase 
money  of  the  estate :   that  he  retained  it  in  his  pos* 
session,  and  the  amount  was,  after  his  death,  paid  out  of 
his  assets. 

It  appeared  also  that  the  deed  of  1802  was  prepared 
by  John  Whitley^  the  trustee  and  the  solicitor  of  John 
Inrnauj  that  the  costs  of  it  were  afterwards  retained  out 
of  John  InmarCs  estate,  and  that  the  deed  of  1802  and 
the  will  of  Mrs.  Inman  were  found  in  the  possession  of 
John  WhiiUy  after  his  death. 

Mr.  Turner  and  Mr.  Chapman^  for  the  Plaiiitifis. 
The  circumstances  shew  that  Jolm  Inman  acquiesced  in 
the  arrangement  of  1802,  and  all  his  interest  in  the 
fund  became  bound  by  the  trusts  of  the  deed. 

Again,  he  was  a  trustee  under  the  deed.  He  acted 
under  the  deed  and  accepted  the  trusts,  and  neither  he 
nor  his  representatives  can  now  repudiate  them.  It  is 
no  answer  for  a  trustee  to  say  that  he  has  not  executed 
the  deed  of  trust;  if  he  has  acted  under  it,  and  shewn 
his  acceptance,  he  is  equally  bound  by  the  trusts. 

There  is  also  a  question  of  election. 

Mr.  Kinderdey  and  Mr.  Freeling  for  the  representa- 
tives of  J(Jin  InrnaUf  insisted,  that  Sarah  Inman  had  no 
power  of  disposing  of  her  share  in  the  fund  by  will ; 
for  at  the  date  of  the  deed  of  1802,  she  was  a  married 
woman,  and  incapable  of  altering  her  reversionary 
interest  in  a  chose  in  action,  (a)  That  the  deed  of 
1802  was  ineffectual,  and  not  binding  on  her  husband, 

who 
(«)  PurtUw  r»Jaeiion,  1  Ruu,  1 . ;  and  Homier  v.  Morion,  3  Ruu.  65. 
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1844.  who  bad  not  executed  it  That,  even  if  he  had  ac- 
quiesced in  it,  still  it  could  not  be  obligatory  on  himi 
unless  it  were  binding  on  all  the  other  parties,  for 
otherwise  there  would  be  no  mutuality ;  yet  it  was  plain 
that  if  the  wife  had  survived  her  husband,  the  deed 
would  have  been  wholly  ineffectual  as  to  her.'  That  if 
she  were  not  bound  by  the  deed,  her  appointees,  claim- 
ing under  her,  could  not  insist  on  its  performance. 

That  the  deed,  on  the  face  of.it,  shewed  that  the  ar^ 
rangement  was  wholly  on  the  part  of  George  Inman; 
and  that  there  was  no  trace  of  any  contract  on  the  part 
otJoAn  Inman  or  of  his  wife. 

•  Mr,  William  James  for  the  representatives  of  John 
Whitley. 

Mr.  Turner^  in  reply. 


April  18.  The  Master  of  the  Rolls. 

The  deeds  of  January  and  November  1795  are  ad- 
mitted, and  it  is  also  admitted,  that  the  deed  of  the  24th 
of  February  1802  was  executed  by  George  Inman  the 
son,  and  it  appears  that  a  will,  to  the  effect  stated,  was 
executed  by  Sarah  the  wife  of  John  Inman. 

It  is  further  admitted,  that  John  Inman,  during  his 
life,  principally  managed  the  trust :  that  the  estate  was 
sold :  that  1050/.  was  the  amount  of  the  clear  pur- 
chase money,  — and  that  it  was  received  by  John  Inman 
alone,  who  did  not  invest  it,  but  that  he  made  the  pay- 
ments to  George  Inman,  and  that,  after  his  death,  the 
amount  was  retained  out  of  his  assets  by  John  Whitley, 
the  other  trustee,  who  was  also  one  of  his  executors. 

It 
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It  appears,  also,  that  John  tnman  employed  JbAn  1844. 
Whitley  as  his  solicitor,  and  although  the  evidence  is 
not  quite  free  from  ambiguity,  J  think  it  shews  that  the 
deed  of  24th  of  Febmafy  1802,  giving  the  power  to 
Sarah  Inman^  was  prepared  by  John  Whitley^  and  that 
the  expense  of  preparing  the  same  was  charged  to,  and 
deducted  out  of  the  estate  of  John  Intnan^  after  his 
death.  The  deed  itself  and  the  will  of  Sarahs  were 
found  in  the  possession  of  John  Whitley^  who  was  the 
executor  of  John  Inman,  and  the  surviving  trustee. 

It  was  alleged,  for  the  Defendants,  that  under  the 
deeds  of  November  1795,  George  Inman  was  entitled  to 
have  the  whole  income  applied  for  his  support  during 
his  life,  and  that  subject  to  his  life  interest,  one  moiety 
of  the  principal  was  absolutely  vested  in  Sarah  Inman. 
That  neither  George  Inman  nor  John  Inman  and  his 
wife  had  any  power  or  authority  to  alter  the  nature  of 
the  reversionary  interest  vested  in  Sarahj  and  conse- 
quently, that  the  power  alleged  to  be  given  by  the  deed 
of  24th  of  February  1802  was  not  well  created. 

But  it  appears  to  me,  that  as  against  the  husband  of 
Sarah  and  with  his  consent,  the  interest  which  Sarah 
had  under  the  deed  of  1795  might  well  be  modified  in 
the  manner  intended  by  the  deed  of  1802.  By  that 
deed,  executed  for  reasons  itnd  under  circumstances  of 
which  no  suflBcient  explanation  is  given,  but  which  may 
probably  have  been  executed  for  the  purpose  of  making 
the  trust  on  which  the  purchase  money  was  to  be  held, 
more  conformable  to  the  trust  created  by  the  deed  of 
January  1795,  George  qualified  his  life  interest,  in  a 
manner  beneficial  to  Sarah^  and  the  deed  contained  a 
limitation  of  a  moiety  of  the  principal  which  was  pre^ 
judicial  to  the  contingent  interest  which  John  had  in  the 
reversionary  interest  of  his  wife.    I  think  that  with  John's 

consent, 
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1844'*  consenti  this  limitation,  as  well  as  the  power  of  dis- 
position given  to  his  wife,  might  be  valid.  The  real 
question  seems  to  be,  whether  John  did,  in  fact,  consent 
to  it;  and  however  little  moral  doubt  there  may  beoa 
the  subject,  yet,  as  he  did  not  execute  the  deed  to  which 
he  was  a  party,  the  Defendants  found  their  resistance 
to  the  Plaintiffs'  claim,  principally,  upon  the  defect  of 
evidence  that  John  ever  did  any  thing  to  deprive  himself 
of  the  right,  which,  under  the  deed  of  1 795,  he  bad  to 
his  wife's  interest,  in  the  event  which  happened  of  ber 
dying  in  his  lifetime. 

The  evidence  is  indeed  extremely  defective.  I  can 
attach  but  little  importance  to  the  letters  which  have 
been  produced,  and  the  entries  from  the  books  of  Vfhi* 
Uy  afford  of  themselves  but  little  information,  and  are 
in  fact  erroneous. 

If  any  further  information  could  be  hoped  for,  I 
should  be  willing  to  direct  inquiries  respecting  the  cus- 
tody of  the  deed  of  1802,  and  of  the  will  of  Sarah^  and 
the  concurrence  of  John  in  the  arrangements  intended 
to  be  thereby  made.  But  upon  the  case  as  it  now 
stands,  resting  upon  the  instruments  and  the  presump- 
tions arising  from  the  relations  between  the  parties,  and 
the  facts  that  John  Inman  acted  principally  in  *the  exe- 
cution of  the  trusts,  and  that  the  deed  and  will  were 
found  in  the  possession  of  the  executor  of  JbAn,  I  think, 
that  in  the  absence  of  further  inquiry  and  information, 
John  must  be  deemed  to  have  acquiesced  in  the  arrange- 
ment, and  accepted  the  trust  for  the  benefit  of  his  wife's 
appointees. 
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BARWELL  V.  BROOKS-  Maj,  7. 

A     SOLICITOR'S  bill  having  been  paid  on  the  15th  Withintwelve 
■^^      of  April   1848,  a  petition  was  on  the    11th  of  TOyment^ofa 

jfyril  1844  presented  for  its  taxation  under  the  6  &  olll  of  costs, 
^  wr'  *.         r™  .  .        ,. ,  .-  .a  client  pre- 

7  Ftct*  c.  73.     Ine  petition  did  not  specify  any  items  m  seated  a  pe- 

the  bill  of  which  the  correctness  or  propriety  was  chal-  ^'"^"  ^^^  '^* 
1  ^       f*i.  ..  r        t      n  -m,        taxation,  but 

lenged.     The  petition  came  on  upon  the  7th  of  May^  the  petition 

and,  as  no  taxation  could  be  ordered  on  account  of  this  clficd^oUems 

omission,  of  overcharge, 

no  order  could 

be  made.  The 

Mr.  Kinderdey  asked  that  the  petition  might  stand  twelvemonths 

over,  with  liberty  to  amend  by  specifying  the  items  com-  expir^,  the 

plained  of.  Court  refused 

to  allow  the 
petition  to 

Mr.  Turner.    Twelve  months  have  now  elapsed  since  ?"^4  ^^^^ 

*  for  the  pur- 

the  payment,  and  no  order  can  therefore  be  made  for  pose  of 

taction,  (a)     The  Court  will  not,  by  allowing  the  pe-  bHjSf^ng 

tition  to  stand  over,  extend  the  time  limited  by  the  tne  items. 

statute.     The  petitioner  will  not  be  without  remedy; 

his  present  solicitor  is  liable  for  neglecting  to  state  the 

items. 


The  Master  of  the  Rolls. 

I  must  yield  to  this  objection,  and  I  am  inclined  to 
think  that  I  must  not  give  l^ave  to  amend.  After  pay- 
ment, the  items  complained  of  ought  to  be  distinctly 
stated  in  the  petition.  In  a  former  case  I  came  to  the 
conclusion  that  it  was  sufficient  to  present  the  petition 
for  taxation  within  the  twelve  months  (b) ;  but  if  the 
Court  were  to  permit  a  party  to  present  an  ineffective 

petition, 
(a)  In  reDawnei,  5  Beav.  425.     (6)  Sayer  v.  WagiUtf,  S  Beav,  415. 
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petition,  and  then,  after  the  expiration  of  twelve  months, 
allow  him  to  make  out  a  substantive  case  by  amend- 
ment, it  would  be  in  effect  enlarging  the  time  limited 
by  the  statute. 

As  at  present  advised,  I  think  that  to  obtmn  a  tax- 
ation after  payment  the  client  must  present  an  effective 
petition  within  the  twelve  months,  and  that  a  petition 
on  which  no  order  can  be  made  cannot,  after  the  twelve 
months  have  expired,  be  allowed  to  be  amended  for  the 
purpose  of  making  it  effective. 

On  a  subsequent  day. 

The  Master  of  the  Rolls  said  he  remained  of  the 
same  opinion. 


Junes.  BRADSTOCK  v.  WHATLEY. 

After  a  delaj^    ^T^HE  subpama  in  this  case  was  served  on  the  20th  of 

and  w'^en" ""  "^P^^^  ^®**»  *"^  ^^  *®  ^*  ^^  "^^^  following,  (after 

weeks,  the        an  interval  of  between  six  and  seven  week,s,}  the  Plaintiff 
dined,  ex         applied  ex  parte  for  liberty  to  enter  an  appearance  tor 

jpflrAf,  to  grant  the  Defendant  under  the  8th   Order   of  the   26th   of 

to  the  Plain-       ^  ,   , 

tiff  liberty  to     August  1 84 1 .  (a) 

enter  an  ap-  * 

pearance  for  a 

Defendant  Mr.  Bevir,  in  support  of  the  application. 

under  the  8th 

gust  1841.  7%^  Master  of  the  Rolls  said,  that,  after  the  delay 

which  had  occurred,  he  could  not  make  the  order;  but 

the 

.     (a)  Ord.  Can.  165. 


CASES  IN  CHANCERY. 

the  Plaintiff  might  either  serve  a  subpoena  again  or  give 
the  Defendant  notice  of  the  application,  la)  ^ 


V, 

Whatlby. 


The  Plaintiff  afterwards  served  the  Defendant  with 
notice  of  the  motion,  and  the  order  was  thereupon  sub- 
sequently made. 

(a)  See  Edmoudi  v.  Nicoil,  6  %w.  394. 


M^KEVERAKIN  v.  CORT.  jyne  i9. 


TL/fR.BAILYf  for  the  Plaintiffs,  moved,  under  the  The  Solicitor 

^^  28th  Order  of  the  26th  of  October  1842  (a),  for  piS^^jl!"''''' 

the  appointment  of  a  guardian  ad  litem  of  the  Defendant  pointed,under 

John  Cortj  who  was  a  lunatic,  but  had  not  been  so  found  Order  of  the 

by  inquisition.     He  cited  Brooks  v.  Jobling.  (i)  ^^  of  C^ 

guardian  ad 
It  appearing,  by  affidavit,  that  the  Defendant  was  of  f^^  De-'"" 

unsound  mind,  that  the  subpoena  had  been  served,  and  fendant  not 

that  no  writ  de  lunatico  inquirendo  had   been  issued  j^q^^^ionf 
igainst  the  Defendant, 

The  Master  of  the  Rolls  appointed  Mr.  Johnson^ 
the  solicitor  of  the  suitor's  fund,  guardian  to  the  De- 
fendant John  Corty  by  whom  he  might  appear  and 
answer  the  Plaintiff's  bill  and  defend  the  suit. 

{a\  Ordme$  Can.  817.  (b)  8  Hare^  155. 


See  note  to  Needham  v.  Smth^  6  Beav.  130. 
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June  26.  HE WETT  V.  FOSTER. 

A  trustee  was   fTIHE  Defendant  Hewett  was  the  sole  executor  of  the 
declared  liable      ■  ^    ^    .  j^»       .,  ^ 

for  a  breach  testatrix,  and  Foster  and  Heaoett  were  trustees  ot 

of  tru8^  and     ^^^  residue  for  thttPlaintifis. 
wa«  ordered  ^ 

to  pay  the 

the^wiE^  They  committed  a  breach  of  trust,  by  selling  out  the 

He  complied  trust  fund  and  lending  it  to  the  Defendant  Heaseii.  At 
decree.  Held  ^^^  original  hearing  they  were  decreed  to  replace  it, 
^^^\  fe^"u-  *^"^  ^*^  P*y  *^®  costs  (a),  which  was  accordingly  done. 
costs  of  the  It  was  referred  to  the  Master  to  ascertain  whether  any 
pro^SfnJra  ^^  ^^^  debts,  funeral  expehses,  and  legacies  of  the  tes- 
for  clearing  tatrix  were  unpaid :  to  ascertain  the  class  of  children 
ing  the  fund,  entitled,  and  whether  their  father  was  of  ability  to  main- 
tain them.  The  Defendants  attended  these  inquiries 
before  the  master. 

The  cause  came  on  for  further  directions,  and  the 
question  was,  whether  the  trustees  were  entitled  to  their 
costs  subsequent  to  the  decree. 

Mr.  G.  T\imer  and  Mr.  Beavatiy  for  the  Plaintifls, 
suggested  that,  as  the  whole  litigation  had  been  created 
by  the  breach  of  trust,  the  trustees  were  not  entitled  to 
the  subsequent  costs. 

Mr.  Chandless  for  other  parties. 

Mr.  Kinderdey^  for  Poster  the  trustee,  was  not 
heard  by 

The 
{a)  6  Beavan^  259. 
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The  Master  of  the  Rolls,  who  said  that  he  thought        1844. 
the   trustee   clearly   entitled    to   have    his  subsequent 
costs. 


See  Pride  v.  Fookt,  8  Beuvtm^  430, 


NIXON  t,.  FEW.  j^^,^,^ 

TMTR.  SIMPSON  applied  for  an  order  for  the  ap-  whether  a 

^  ■'■  pointment,  without  their  personal  appearance  in  6"*''<*ian  ^ 
n       ^  .     .  ^  ,.  ,  ..  .    «  UlemctLnbe 

court  or  a  commission,  of  a  guardian  ad  litem  to  infants,  assigned  to  an 

Some  of  them  were  resident  within,  and  some  out  of  the  '"r*""'^"^ent 
.     •    !•    .         /   \       A  tmtntn  the 

jurisdiction,  (a)     As  lo  those  resident  within  the  juris-  jurisdiction, 

diction,  he  cited  Drant  v.  Fause{b)  as  an  authority  for  Tnfh'imS^' 

the  application,  in  which  case  such  an  order  had  been  C<^^^  <"•  by 

made  by  the  Lord  Chancellor.  ^ommisl^ 

The  Master  of  the  Rolls. 

I  will  speak  to  the  Lord  Chancellor  on  the  point. 
It  is  every  day's  practice  to  bring  infants  into  Court 
for  the  purpose  of  assigning  them  guardians.  I  feel 
reluctant  to  make  the  order  at  the  present  moment. 


queere. 


Mr.  Simpson  again  mentioned  this  case.  j^^  g 

The  Master  of  the  Rolls  said  he  had  not  been  able 
to  communicate  with  the  Lord  Chancellor ;  but  that  he 

had 
(a)  ShutOeworth    ▼.    Shuttle^      and  see  Hill  ▼.  Smith,  1  Mad. 
worth,  8  Hare,  147.;  Smith  v.      ^BQ.;2LTid  Greeny,  Badley^anik^ 
Palmer,  5  Beav.  10.  p.  271. 

(4)  1   Y.  ^  C.  (C.C)  580.; 
Vol.  VIL  A  a 
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1844.  had  no  objection  to  make  the  order  as  to  the  infants 
who  were  out  of  the  jurisdiction,  for  that  had  frequently 
been  done  before.  That  as  to  the  infants  who  were  witkin 
the  jurisdiction,  it  was  evident  that  if,  without  some 
special  grounds,  the  order  was  made,  the  old  practice  of 
bringing  infants  into  Court  for  the  purpose  of  assigning 
them  guardians  would  be  entirely  subverted. 

Mr.  Simpson  said  he  would  be  contented  with  an 
order  limited  to  those  who  were  out  of  the  jurisdiction, 
and  the  order  was  so  made. 


July  5. 


NoTX.  — See  27th  Order  of  S6th  Oeivber  1842,  Ordmes  Can.  217 


THOMPSON  V.  THOMPSON. 


A  sole  Plain-  HPHE  original  bill  was  filed  by  Sarah  Thompsofu    She 

tiffbecume  X    became  insolvent,  whereupon  her  assignee  filed  a 

assignee  filed  supplemental  bill,  but  before  the  Defendant  had  ap- 

a  supple-  peared  thereto,  the  assignee  obtained  an  order  for  dis- 

mental  bill,  '   .    .         ,               ,             ^  ,  ...      .  , 

but  before  missmg  the  supplemental  bill  without  costs. 

appearance, 

ot)tained  an 

order  to  dis-  Mr.  Kinderdey  and  Mr.  Hardy  moved  to  discharge 

plementnl  llSll  ''^®  order,  insisting  that  it  was  wrong  to  dismiss  the 

alone,  wiiboiit  supplemental  bill  without  dismissing  the  original  bill  at 

regular.        '  ^^e  same  time.     They  complained  that  the  Defendant 

Before  ap-  jj^j  jj^gjj  pyj  jq  expense  by  this  mode  of  proceedinsr. 

pearance,  a  tr                i              ^                            &                  o 
Plaintiff  may 

IrhZt.f  Mr.  EldeHon,  contrd. 


without  costs. 


Horlock  V.  Priestley  {a)  was  referred  to. ' 

The 

(a)  8  Sim.  621. 
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The  Master  of  the  Rolls  said,  that  before  the  sup- 
plemental bill  had  been  filed,  the  Defendant  might  have 
moved  that  the  assignee  should  file  a  supplemental  bill 
within  a  given  time,  or  that  the  bill  should  be  dis- 
missed, (a)  That,  by  dismissing  the  supplemental  bill 
without  costs,  the  Defendant  was  left  in  the  same  situa- 
tion as  before,  and  that  he  did  not  see  any  irregularity 
in  dismissing  the  supplemental  bill  without  costs,  there 
having  been  no  appearance  entered  at  the  time,  (i) 


1844*. 


Thoupsov 
Thompson. 


By  arrangement,  it  was  agreed  that  the  original  bill 
should  also  be  dismissed  without  costs. 


{d)  See  Lord  HuntingUnuer  ▼• 
Skerbom,  5  Beav.  380. 


(Jb)    1    SntUhU    Prae. 
WytOfg  Pr.  Reg.  60.  61. 


429. 


ATTORNEY-GENERAL  v.  MULLAY. 

rr^HE  Defendant,  John  MuUay^  having  married  Cathe- 
-■-  rine  Cooper  in  fraud  of  the  Marriage  Act  (4  G.  4. 
c.  76.),  an  information  was  filed  by  the  Attorney- 
General,  under  the  twenty-third  section  of  that  act,  to 
have  it  declared  that  John  Mullqy  had  forfeited  all  inte- 
rest in  the  present  and  future  property  of  his  wife,  and 
to  have  the  same  properly  settled. 

At  the  hearing,  such  forfeiture  was  declared,  and  it 
was  referred  to  the  Master  to  ascertain  the  property, 
and  to  approve  of  a  proper  settlement,  {a)  The  Master 
had  approved  of  a  settlement  whereby  the  property  was 
settled  exclusively  on  the  wife,  and  the  issue  of  her 
present  marriage. 

Mr. 

(a)  4  Huts.  389. 
Aa  2 


June  24. 
Jult^e, 

Where  the 
husband  alone 
incurs  a  for- 
feiture under 
the  Marriage 
Act  (4  G.  4. 
c,  76.  s,  23.\ 
the  Court  has 
no  authority 
to  order  any 
settlement  of 
the  wife's  pro- 
perty on  trie 
issue  of  the 
Mrife  by  any 
subsequent 
marriage. 
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Attorney- 
General 

MULLAT. 
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Mr.  Lofoai  and  Mr.  Sheffield  appeared  for  the  differ- 
ent parties. 

The  Master  of  the  Rolls  inquired  whether  there 
ought  not  to  be  some  provision  made  for  the  issue  of 
any  future  marriage  of  the  wife,  and  said  he  would  read 
the  act  before  he  approved  the  settlement. 


Jtdy  6.  The  Master  of  the  Rolls  said  that  on  reading  the 

act  he  found  that  under  the  circumstances  of  this  case 
it  prevented  his  making  any  provision  for  the  issue  of 
any  second  marriage,  and  the  settlement  must  therefore 
be  executed  as  approved  by  the  Master. 


Note.  — By  the  twenty-third  section,  where  the  marriage  of  a 
minor  is  procured  by  a  false  oath  or  knowingly  without  the  consent 
of  the  parent  or  guardian,  the  Court,  upon  the  information  of  the 
Attorney- General,  may  declare  a  forfeiture  of  all  interest  in  any 
property  accruing  to  the  party  so  offending  by  force  of  such  mar- 
riage, and  to  order  the  property  to  be  secured  '*  for  thebenefit  of  the 
innocent  party,  or  of  the  issue  of  the  marriage,  or  of  any  oi  them, 
in  such  manner  as  the  said  Court  shall  think  fit,"  &c.  "  and  if  both 
the  parties  so  contracting  marriage  shall,  in  the  judgment  of  the 
Court,  be  guilty  of  any  such  offence  as  aforesaid,  it  shall  be  lawful 
for  the  said  Court  to  settle  and  secure  such  property,  or  any  part 
thereof,  immediately  for  the  benefit  of  the  issue  of  the  marriage, 
subject  to  such^provisions  for  the  offending  parties,  by  way  of  main- 
tenance or  otherwise,  as  the  said  Court,  under  the  particular  cir- 
cumstances of  the  cas»e,  shall  think  reasonable,  regard  being  had  io  tie 
benefit  of  the  issue  of  the  marriage  during  the  lives  of  their  parents, 
and  of  ike  issue  ofthepartiet  respectively  by  any  future  marriage,  or 
of  the  parties  themselves,  in  case  either  of  them  shall  survive  the 
other." 
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RADBURN  V.  JERVIS.  Julys,  a. 

nnHE  Master  having  made  his  general  report,  m<!ton%ulL* 

"*-  of  practice, 

Mr.  IViUcock,  at  the  expiration  of  eight  days,  moved  S co^rs'^e'''"' 

to  confirm  it  absolute.     The  motion  was  made  out  of  i»ay  be  made 

term,  on  a  day  which  was  neither  a  seal  day  nor  the  or  out  of  term 

continuation  of  the  seal.     He  cited  Lord  Harborough  v.  !« uniy«^"al,  or 

^  IS  subject  to 

Wartnahy(a)y  in  which  the  Lord  Chancellor  is  stated  to  any  qualifica- 

bave  laid  down,  that  all  motions  of  course  may  be  made  *'®"''  9««rtf. 

out  of  term,  as  well  as  in  term,  on  any  day,  whether  a 

seal  day  or  not. 

The  Master  of  the  Rolls  said  he  had  some  xeluc- 
tance  in  making  the  order,  but  that  if  the  Lord  Chan- 
cellor had  laid  down  the  rule  as  broadly  as  it  was  stated, 
he  would  follow  it  with  pleasure.  That  he  was,  how- 
ever, desirous  of  communicating  with  the  Lord  Chan- 
cellor on  the  subject. 


Mr.  fVillcock  again  mentioned  the  case,  and  admitted        July  s. 
that  the  rule  must  receive  some  qualification,  as  where 
the  personal  liberty  of  a  party  would  be  aflPected ;  but  he 
said  that  this  case  was  not  of  that  description. 

The  Master  of  the  Rolls  observed,  that  he  thought 
that  the.  generality  of  the  rule  ought  to  receive  some 
qualification  ;  that,  though  there  did  not  appear  to  be 
any  great  objection  to  its  application  to  the  present  case, 
still  he  did  not  like  to  go  on  acting  upon  this  general 

rule, 

(a)  1  Phil.  564. 

Aa  3 
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rule,  without  knowing  whether  it  was  to  receive  any 
qualification ;  and  that  therefore  he  would  not  make  the 
order  at  present. 


The  case  was  not  mentioned  again. 


^^- 


June  7. 
July  51, 

One  member 
of  a  club,  on 
behalf  of  him- 
self and  the 
rest,  sued  two 
other  mem- 
bers, to  re- 
cover back 
monies  be- 
longing to  the 
club.    It  hav- 
ing been  de- 
termined that 
the  other  in- 
dividual mem> 
bers  were  not 
necessary  par- 
ties: Hela, 
that  the  De- 
fendants could 
not  resist  the 
production  of 
documents  in 
their  posses- 
sion, on  the 
ground  that 
the  other 
members  had 
an  interest  in 
them. 

A  Plaintiff 
ought  not  to 
use  for  any 
collateral  pur- 
pose, docu- 
ments ordered 


RICHARDSON  v.  HASTINGS. 

'T^HIS  case  is  reported  on  the  argument  of  the  de* 
murrers.  {a)  The  Defendants  put  in  their  ansirer, 
admitting  that  they  had  in  their  possession  a  number  of 
documents  relating  to  the  matters  in  the  bill  meotioned. 
The  answer  however  stated,  that  the  Plaintiff  **  was  the 
attorney  of  Plaintiffs,  in  several  proceedings  at  law, 
instituted  by  different  creditors  of  the  Alliance  Club,  at 
the  instigation  of  the  Plaintiff  or  his  partner,  against  the 
Defendants  as  members  of  the  committee  of  the  said 
club,''  which  proceedings  were  afterwards  more  particu- 
larly stated,  and  one  of  which  actions  was  stated  to  be 
still  pending.  They  claimed  to  have  such  particulars 
protected  from  the  inspection  of  the  Plaintiff  under  the 
authority  of  the  Court. 

Mr.  Cameron  now  moved  for  the  production  of  the 
documents. 

Mr.  Purvis  contended,  first,  that  the  other  members 
were  equally  interested  with  the  Defendants  in  the  docu- 
ments, 
(a)  Ant^^  p.  301.  and  323. 

by  the  Court  to  be  produced  for  the  purposes  of  the  suit. 
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mentSf  and  that  an  order  for  production  could  not  be        1 844. 
made  in   their  absence.      Production   was  refused   in   r^^/^^j, 
Murray  v.  Walter  («),  and  in  Lopez  y. Deacon  (6),  where  v. 

the  documents  were  in  the  possession  of  an  agent;  on 
behalf  of  the  Defendant,  and  persons  not  parties  to  the 
cause. 


Secondly,  that  the  object  of  the  Plaintiff  was  not  to  use 
the  documents  for  the  legitimate  purposes  of  this  suit, 
but  to  assist  in  the  actions  brought,  and  to  be  brought, 
by  the  creditors  against  the  Defendants. 

Mr.  Cameron^  in  reply. 

The  question  t>f  want  of  parties  has  been  disposed  of 
by  the  decision  on  the  demurrers.  The  Plaintiff  sues 
on  behalf  of  himself  and  all  the  other  members ;  there- 
fore every  person  interested  in  the  documents  is  before 
the  Court. 

As  to  the  other  point,  the  Plaintiff  is  willing  to 
undertake  not  to  use  the  documents  for  the  purposes 
apprehended  by  the  Defendants. 

The  Master  of  the  Rolls  having,  during  the  argu- 
ment, referred  to  Few  v.  Guppy  (c),  said  he  would  con- 
sider the  points. 


ne  Master  of  the  Rolls.  '^"'j'  ?i 

In  this  case,  I  think  that  the  Defendants  are  bound  to 
produce,  or  to  permit,  the  inspection  of  the  documents 

in 

(fl)  Cr.  4-  Ph.  114.  (c)  Hare  on  Discovery,  124., 

(6)6  Beaoan,Q54.;  and  see      and  Wigram on  Ducoverjf,p,245, 
Tajfhr v. Rundell,  Cr. iPh.l\\. 

A  a   ^ 


Hastings. 
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184-4.        in  their  possession.     I  think  that  they  cannot  refuse  the 
Sr^^^^"^^     production  on  the  ground  that  other  persons  not  parties 

KiCHARDSON     "^  ®.  .,.1. 

to  the  cause  have  an  interest  in  them,  it  having  been 
determined  that  those  other  persons  are  not,  under  the 
circumstances  of  this  case,  necessary  parties  to  the  cause. 

It  was  objected  that  the  Plaintiff  is  an  attorney  in  ac- 
tions brought  against  the  Defendants  by  different  creditors 
of  the  club  whose  affairs  are  the  subject  of  this  suit,  and 
that  he  may  use  the  documents  sought  to  be  produced, 
as  evidence  of  the  demands  which  those  creditors  have 
against  the  club. 

I  think  that  the  Plaintiff  ought  not  to  use  the  docu- 
ments for  any  such  collateral  object;  and  as  he  has 
offered,  if  I  should  think  it  right,  to  undertake  not  to 
use  the  documents,  or  any  copy  of  them,  for  that  pur- 
pose, I  shall  make  the  order  for  the  production  or  in- 
spection of  these  documents,  on  his  undertaking  to  that 
effect. 
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SMITH  V.  The  Earl  of  EFFINGHAM.  March  u.  13. 

May  6. 

npmS  bill  was  filed  by  Mr.  Smith  and  Mr.  Dudgeon,  In  is 1 7,  a 

•*■  claiming  to  be  the  first  incumbrancer  on  the  estate  of  freehold 

of  a  Mr.  Primrose,  which  was  subject  to  a  number  of  estates, subject 

other  incumbrances,  and  had  been  dealt  with  in  a  suit  standing 

to  which  the  Plaintiffs  had  not  been  made  parties.     The  a^'"^*S^^'* 

material  circumstances  were  as  follows  :  —  annuity  to  the 

Plaintiff, 
secured  by 
The  Defendant,  Francis  Ward  Primrose,  was  tenant  warrant  of 

for  life  of  the  freehold  estates  in  question,  subject,^  how-  ^hich  judg- 

ever,  to  an  outstandinsc  satisfied  term  of  500  years,  and  5"^"'  ^®' 

,  ^..  .  ^    -  -    "^  forthwith  en- 

also  to  another  outstandmg  satisfied  term  of  1000  years,  tered  up  and 

He  was  also  entitled  to  a  copyhold  estate,  in  respect  of  j^^^^^^^'a 
which  the  Plaintiff  made  a  claim  by  his  bill;  but  which,  in  isisand 
having  been  abandoned  at  the  bar,  it  is  not  necessary  created  other 
further  to  notice.  incumbrances, 

Thp  two  of  which 
*"*^  were  by  de- 
mises of  the  estate.  The  PlaintiflTdid  not  sue  out  any  elegit  till  1822,  when  he  did 
so.  The  inquisition  being  duly  returned,  he  commenced  an  action  of  ejectment, 
which  he  discontinued,  in  consequence  of  the  outstanding  terms.  In  a  suit  to 
which  the  Plaintiff  was  no  party,  the  priorities  of  the  other  incumbrancers  were  de- 
clared. The  Plaintiff,  within  twenty  years  from  the  last  payment  of  the  annuity, 
filed  this  bill  against  all  the  other  parties,  to  have  it  declared  that  he  was  entitled  to 
stand  as  first  incumbrancer;  that  the  decree,  &c.  might  be  altered,  or  that  the  Plain- 
tiff might  be  at  liberty  to  proceed  at  law,  and  that  the  Defendants  might  be  re- 
straint from  setting  up  the  terms.  One  of  the  defences  was,  that  the  Plaintiff's 
annuity  was  usurious.  The  Court  held  that  the  Plaintiff  was  not  barred  by  the  pro- 
ceedings in  the  suit,  and  retained  the  bill  for  a  vcar,  giving  the  Plaintiff  leave  to 
bring  an  action  for  the  recovery  of  the  freehold,  and  restraining  the  Defendants 
from  setting  up  the  terms;  and  also,  (though  not  specifically  asked  by  the  bill),  from 
setting  up  the  statute  of  limitations.  The  Court  also  refused  to  interfere  with  the 
application  of  the  rents  in  the  meantime,  or  to  grant  in(]uiries  os  to  the  validity 
of  the  Plaintiff's  charge,  holding  that  primd  facie  credit  was  to  be  given  to  the 
judgment,  and  that  if  the  Defendants  bad  anv  equitable  case  to  make  against  the 
judgment,  they  ought  to  adopt  proceedings  of  their  own  to  establish  that  case. 

In  a  suit  in  which  the  priorities  of  different  incumbrancers  on  an  estate  were 
determined,  a  receiver  had  been  appointed.  A.  B,,  who  claimed  to  be  first  in- 
cumbrancer, not  havine  been  made  a  party  to  that  suit,  filed  a  bill  of  his  own  to 
establish  his  right :  Held,  that  the  receiver  was  not  a  necessary  party,  and  but  for 
the  decision  in  Lewis  v.  Lord  Zouche,  2  Simons  38 8«,  he  would  have  been  considered 
an  improper  party. 
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Smith 

V, 

The  Earl  of 
Effing  HAH. 


The  DeFendant,  Mr.  Primrasej  being  so  entitled,  in 
consideration,  as  it  was  said,  of  2660^  to  him  paid  by 
the  Plaintiff  Dudgeon^  executed  an  indenture  dated  the 
15th  of  November  1817,  and  thereby  granted  to  Dudgeon 
an  annuity  of  380/.  for  the  life  of  the  grantor,  and  by 
the  deed  covenanted  to  pay  the  annuity.  On  the  same 
day,  Mr.  Primrose  executed  a  power  of  attorney,  au- 
thorising certain  persons,  by  confession  or  otherwise,  to 
suffer  judgment  to  be  entered  up  against  him»  iu  an 
action  of  debt,  for  5320/.  and  costs,  at  the  suit  of  Dud* 
geofiy  subject  to  defeasance  on  due  payment  of  the 
annuity. 


Pursuant  to  this  warrant  of  attorney,  judgment  was 
signed,  and  the  docket  entered  on  the  15th  of  December 
1817. 

Under  these  circumstances,  Mr.  Dudgeon  having  the 
judgment,  and  under  it  a  general  security,  but  no  specific 
lien  on  the  land,  Mr.  Primtvse  granted  another  annuity 
to  William  Braam^  and  by  indenture,  dated  the  9th  of 
December  1818,  made  between  Mr.  Primrose  of  the  first 
part.  Brawn  of  the  second  part,  and  Edward  Howard 
of  the  third  part.  Primrose,  in  consideration  of  5000/. 
paid  to  him  by  Brown^  granted  to  Browti  a  rent  charge 
of  600/.,  chargeable  upon  and  yearly  issuing  out  of  his 
freehold  and  copyhold  estate,  for  100  years  if  Primrose 
should  so  long  live,  with  power  of  distress  and  entry, 
and  a  demise  to  Howard^  as  trustee,  for  better  securing 
the  annuity.      On  the  death  of  William   Bramn^   the 
annuity  became  vested  in  the  Defendant,  Robert  Brown, 
his  representative,  who  was,  by  the  bill,  alleged  to  be  a 
trustee  thereof  for  the  Defendants  the  EarU  of  Effingham 
and  Bosebery,  and  William  Harvey. 


Again, 
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Again,  on  the  2nd  of  August  1819,  Primrose^  by  in-  IS^^. 
denture  dated  on  that  day,  in  consideration  of  S60L  ^^Xth 
paid  to  him  by  Hewy  Pearson^  granted  to  Pearson  an  v. 

annuity  of  502.  for  the  life  of  the  grantor,  and  covenanted  efpingham. 
to  pay  the  same;  and  for  the  securing  that  annuity, 
Primrose  executed  a  warrant  of  attorney  to  confess 
judgment,  which  was  accordingly  entered  up  in  or  as  of 
Hilary  term  1820.  This  annuity  had  become  vested 
in  the  Defendant,  James  Henry  Mann. 

On  the  16th  of  August  1819,  Primrose,  in  considera- 
tion of  700/.  paid  to  him  by  Bichard  Brydgesj  granted 
to  Brydges  an  annuity  of  100/.  for  the  life  of  the  grantor, 
and  covenanted  to  pay  the  same,  and,  for  better  securing 
the  payment  thereof,  executed  a  warrant  of  attorney  to 
confess  judgment,  which  was  accordingly  entered  up  in 
Hilary  term  1820.  This  annuity  had  become  vested  in 
the  Defendant  James  William  Smith. 

And  on  the  7th  of  December  1819,  Mr.  Primrose  exe- 
cuted an  indenture  of  that  date,  made  between  himself 
of  the  first  part,  Edward  Howard  of  the  second  part, 
John  Waite  of  the  third  part,  and  James  Gibbs  of  the 
fourtli  part,  and  thereby,  in  consideration  of  1400/.  paid 
by  Waite^  granted  to  Howard,  in  trust  for  Waite,  an 
annuity  of  200/.  for  100  years,  if  Primrose  should  so 
long  live;  and  for  the  purpose  of  better  securing  the 
same,  demised  his  freehold  estate  to  Gibbs  for  ninety- 
nme  years,  if  Primrose  should  so  long  live,  on  trust  for 
securing  the  payment  of  the  annuity.  It  was  said,  that 
after  the  death  of  John  Waite,  this  annuity  and  the 
securities  for  the  payment  thereof  were  assigned  to  the 
Defendant  Mr.  Bateman  and  Mr.  Shepherd,  for  the 
benefit  of  the  Earls  of  Rosebety  and  Effingham  and 
William  Harvey. 

Thus, 
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lS4f4r.  Tlius,  it  appeared,  that  before  the  year  1820,  Mr. 

^^^^*^     Primrose  had  granted  five  several  annuities,  of  which 
V,  three,  viz.  the  annuities  granted  to  Dudgeon,  Pearson^ 

Effinohav.  *°^  Bn/dgest  were  secured  by  grant,  covenant  and 
judgment  only,  whilst  the  two  annuities,  granted  to 
Brown  and  fVaite  respectively,  were  secured  by  de- 
mises of  the  estate. 

Dudgeon*s  annuity  was  paid  up  to  the  1.5th  of  No^ 
veniber  1820,  but  afterwards  became  in  arrear;  and  it 
was  in  this  state  of  things,  and  on  the  6th  of  November 
1822,  that  Dudgeon,  by  Mr.  Alderson,  his  attorney, 
caused  a  writ  of  elegit  to  be  issued  on  his  judgment, 
and  there  having  been  a  writ  of  inquisition  duly  re- 
turned, he  commenced  an  action  of  ejectment  to  recover 
possession  of  a  moiety  of  the  land.  It  was  said,  that  this 
action  to  recover  possession  of  a  moiety  of  the  land  was 
stopped,  in  consequence  of  a  discovery  of  the  outstanding 
terms  to  which  the  life  estate  of  Mr.  Primrose  was  sub- 
ject. However  this  might  be,  the  action  was  non  prossed 
in  Hilary  term  1 826,  and  it  did  not  appear  Uiat  Mr. 
Dudgeon  took  any  further  step  for  enforcing  payment  of 
his  annuity.  He  assigned  it  to  his  co-plaintiff  Smith 
in  November  1838,  and  this  bill  was  filed  on  the  7th  of 
March  1839,  between  eighteen  and  nineteen  years  after 
the  last  payment  of  the  annuity  made  to  Dudgeon. 

In  the  meantime,  however,  a  bill  was  in  1823  filed  in 
this  Court  by  Robert  Br&wtiy  the  executor  of  JViUiam 
Braam,  the  grantee  of  the  annuity  of  600/.,  ai^  by  the 
Earls  of  Effingham  and  Rosebeiy^  William  Harvey, 
Lord  Dalmeny,  and  by  Messrs.  Bateman  and  Shepherd, 
against  Howard  and  Gibbs,  l^aw,  Hermon  and  Chappel, 
George  Walpole  Clement,  Anthony  Pierce,  Henry  Pearson, 
Richard  Bryd^es,  and  Mr.  Primrose,  whereby,  after 
stating  the  deed  of  the  9th  of  December  1818,  and  a  deed 

endorsed 
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endorsed  thereon,  dated  the  7th  oi  March  1822,  it  was        IS^*. 
prayed,  that  the  freehold  estate  of  Mr.  Primrose^  for  the     ''^^^''^^ 
residue  of  the  demise  created  by  the  indenture  of  the  v. 

9thof  £)«:m4<rr  1818,mightbeassigned,and  thatallthe  '^^^^^ 
right  and  estate  of  Howard  under  the  same  indenture 
might  be  assigned  and  conveyed  to  such  person  as  the 
Plaintiif  Bvhert  Brown  should  direct,  and  that  all  proper 
parties  might  join  in  the  necessary  deeds  for  so  doing ; 
and  that  Howard  and  Gibbs  might  be  decreed  to  execute 
the  indenture  of  the  7th  of  March  1822,  and  to  deliver 
up  to  the  Plaintiff,  Mr.  Janes  Rateman^  all  the  deeds  be- 
longing to  the  estate;  and  that  all  necessary  declar- 
ations might  be  made  and  directions  given. 

This  bill  was  three  times  amended ;  and  it  was  not 
brought  on  to  be  heard  till  the  26th  of  Ji//^  1830,  before 
which  time,  and  in  Easter  term  1829,  Btydges^  to  whom 
the  annuity  of  100/.  had  been  granted,  filed  his  bill, 
praying  for  a  declaration  that  the  estates  in  question 
were  subject  to  a  charge  or  lien  in  his  favour,  or  that  he 
might,  by  aid  of  the  Court,  have  the  lienefit  of  his 
judgment. 

On  the  26th  of  July  1830,  it  was  by  the  Vice  Chan- 
cellor declared,  in  both  the  causes,  that  Brawny  in  re- 
spect of  his  annuity  of  600/.,  was  entitled  to  possession 
of  the  deeds  anterior  to  his  deed  of  charge,  and  the  De- 
fendants, ShaWy  Herman  and  Chappell^  were  ordered  to 
deliver  the  same  deeds  to  Brown^  and  the  Defendant 
Howard  was  ordered  to  assign,  to  such  person  as  Brown 
should  direct,  the  term  of  ninety-nine  years  vested  in 
him,  and  Howard  and  Gibbs  were  ordered  to  execute  the 
deed  of  the  7th  of  March  1822.  And  it  was  declared 
that  Brown  had  the  first  charge  on  the  life  interest  of 
Primrose^  under  the  indenture  of  the  9th  of  December 
1818  ;  that  Mr.  Bateman^  in  trust  for  the  Earl  of  Rose- 

benj. 
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1844.        bery^  had  the  second  charge  ou  the  same  life  iaterest, 
^^"^^^^     under  the  indentures  of  the  7th  o(  December  1819,  and 
r.  the  7th  of  March  1822 ;  that  Brydgesy  a  Plaintiff  in  the 

Effingham  ^"^^  ^^^  ^  Defendant  in  the  second  canse,  had  the 
third  charge,  by  virtue  of  his  judgment;  and  it  was  de- 
clared, that  a  conveyance  dated  the  22nd  of  M<y  1821, 
was  subject  to  such  charges.  Certain  accounts  were 
ordered,  and  further  directions  reserved. 

After  the  Master's  report,  and  after  certain  supple- 
mental bills  had  been  filed,  the  causes  came  on  to  be 
heard  again;  and  by  a  decretal  order,  made  on  the 
23rd  of  Jidy  1882,  after  directing  the  application  of  a 
balance  found  to  be  in  the  hands  of  the  Earl  of  Effing* 
ham  and  Mr.  Harvey^  it  was  ordered  that  Browfi  should 
continue  in  possession  of  the  estates,  and  out  of  the 
rents  retain,  in  the  first  place,  certain  costs,  and  in  the 
second  place,  the  annuity  to  which  he  was  entitled  under 
the  indenture  of  the  9th  of  December  1818,  and,  in  the 
third  place,  to  pay  certain  costs  of  the  Earl  of  Rosebery^ 
Mr.  Batemauy  Mr.  Shepherd^  and  of  Lord  Dalmenys  and, 
in  the  fourth  place,  to  keep  down  the  annuity  created  by 
the  indenture  of  the  7th  of  December  1819;  and,  in  the 
fifth  place,   to  pay   to  the  representatives  of  Btydges 
their  costs  of  the  suit ;  and,  in  the  sixth  place,  to  keep 
down  the  incumbrance  under  the  judgment  obtained  by 
Brydges  in  Hilary  term  1820;  and,  in  the  seventh  place, 
to  pay  to  Henry  Pearson  his  costs  of  the  suit;  and,  in 
the  eighth  place,   to  keep  down  the  incumbrance  of 
Henry  Pearson^  under  his  judgment  obtained  in  Hilary 
term  1820. 

By  a  subsequent  order,  dated  the  3 1st  of  May  1837, 
Gardiner  Cliapman  was  appointed  Receiver  of  the  estates, 
and  he  was  directed  to  receive  the  rents  and  apply  them 

in 
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in  the  manner  directed  by  the  order  of  the  SSrd  of  July        1844. 

^®^^'  Smith 

o. 

It  should  be  stated  that  Messrs.  Howard  and  Gibbs   Ht^^i^^ 
acted  for  both  parties  in  the  grants  of  the  several  an- 
nuities, and  that  Mr.  Alderson  acted  as  attorney  and 
solicitor  for  Dudgeon  in  the  matter  of  the  elegit  in  1822, 
and  for  the  Plaintiffs  in  the  suit  of  Brown  v.  Howard. 

On  the  7th  of  March  1889,  Smithy  and  Dudgeon  his 
assignor,  filed  this  bill  against  Mr.  Primrose  and  the 
several  persons  claiming  to  be  incumbrancers  on  his  life 
estate.  The  bill  alleged  that  the  Plaintiffs  in  the  two 
previous  suits  had,  from  fraudulent  motives,  omitted  to 
make  him  a  party  to  those  suits,  though  they  had  notice 
both  actual  and  constructive  (through  their  solicitors)  of 
his  incumbrance;  and  it  prayed  for  a  declaration  that  the 
Plaintiff  Smith  was  entitled,  in  equity,  to  stand  as  first  in- 
cumbrancer on  the  estates  for  his  annuity  and  the  arrears 
thereof,  and  that  an  account  might  be  taken  of  what  was 
due  for  such  arrears,  and  that  for  the  purpose  of  paying 
the  same  and  securing  the  future  payment  of  the  an- 
nuity, the  interest  of  Mr.  Primrose  in  the  estates  might 
be  sold,  or  that  the  Plaintiffs  might  be  let  into  posses- 
sion. The  bill  also  prayed  that  Chapman^  the  Receiver, 
who  had  been  appointed  Receiver  of  the  same  estate  in 
the  other  cause,  might  pay  to  Smith  the  balance  of  rents 
in  his  hands,  and  might  be  discharged. 

The  bill  also  prayed  that  it  might  be  taken  to  be  a 
bill  in  the  nature  of  a  bill  of  review,  and  supplemental 
to  the  said'  cause  of  Brown  v.  Howard^  and  the  causes 
connected  therewith,  and  that,  if  necessary,  the  decrees 
and  orders  of  the  26th  of  July  18S0,  the  23d  of  July 
1882,  and  the  81st  d  May  1837,  and  the  other  orders, 
might  be  reviewed  or  varied;   or  that  the  Plaintiffs 

might 
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1844.        might  be  permitted  to  proceed  at  law  for  the  recoTery 
^^^^■'^     of  the  said  annuity  of  380/.,  and  the  arrears  thereof, 
V  notwithstanding  the  order  of  the  31st  of  May  18379  and 

Epfii^^iam^  the  appointment  of  Receiver,  and  that  the  Defendants 
might  be  restrained  from  setting  up  the  said  terms  or 
either  of  them,  or  any  other  legal  estate,  at  such  pro- 
ceedings at  law;  and  that  the  Receiver  might,  in  the 
meantime,  be  directed  not  to  make  any  payment  to  any 
of  the  Defendants  in  this  cause,  and  for  further  re- 
lief, &c. 

The  Defendants,  amongst  other  things,  insisted  on 
the  invalidity  of  the  Plaintiff's  security,  and  that  it  was 
usurious. 

Sir  William  Follett  (Solicitor-General),  and  Mr.  WUl' 
cocky  for  the  Plaintiffs  (a),  abandoned  all  claim  on  the 
copyhold  estates ;  but  contended  that  it  was  not  neces- 
sary to  prove  that  the  Defendants  had  actual  notice  of 
the  Plaintiff's  judgment;  for  Gibbs  acted  as  solicitor  for 
both  the  grantor  and  the  grantees  of  the  annuities ;  and 
that  therefore  the  Defendants  must  have  had  notice, 
actual  or  constructive,  and  could  not  protect  themselves 
by  getting  in  an  outstanding  legal  estate;  Maddox  v. 
Maddox  (b) ;  that  the  annuities  were  granted  at  com- 
paratively short  intervals ;  and  "  where  one  transaction 
is  closely  followed  by  and  connected  with  another," 
notice  to  the  solicitor  is  notice  to  the  client,  and  it  will 
not  be  restricted  to  one  transaction ;  Hargreaves  ▼.  Boih» 
well  {c)j  Fuller  v.  BenetL  {d)  That,  where  a  judgment 
is  entered  up  against  the  owner  of  lands  of  which  the 
legal  estate  is  outstanding  in  a  trustee  or  mortgagee, 
a  purchaser  with  notice  of  the  judgment  will  be  bound 

by 

(a)  The  arguments  are  ex  re-         (c)  1  Keen^  154. 
latione.  (rf)  2  Hare,  394. 

(b)  1  -Ve$.  sen.  60. 
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by  such  notice,  although  the  creditor  may  not  have  taken        1844. 
out  execution  on  his  judgment;  Tunstall  v,  Trappes.  (a)      ^^^"^^^^ 

V. 

That  the  lapse  of  time  since  the  annuity  was  granted    J"®  ^^^  °^ 
was  no  bar  to  this  suit,  within  the  provisions  of  the 
Statute  of  Limitations  {b\  as  the  Plaintiff's  annuity  had 
been  paid  up  to  the  15th  of  November  1820,  and  the 
bill  was  filed  on  the  7th  of  March  1889. 

That  it  was  alleged  by  the  Defendants,  that  the  trans- 
action under  which  the  Plaintiffs  claimed  was  usurious ; 
but  that  there  was  no  evidence  to  support  that  allega- 
tion. That  it  was  also  alleged,  that  the  Plaintiff's  judg- 
ment had  not  been  revived  by  scire  f ados  as  required 
by  the  statute  of  Westminster  (c),  but  a  clause  in  the 
warrant  of  attorney  made  any  revival  unnecessary; 
Morris  v.  Jones  {d\  Hiscocks  v.  Kemp  {e\  and  Morgan 
V.  Burgess  {g\  where  the  agreement  not  to  revive  was 
made  by  parol. 

That  the  non-registration  of  the  Plaintiffs' judgment  as 
required  by  the  late  statutes  (A),  was  immaterial,  as  the 
Defendants  had  notice,  and,  on  the  assignment  of  Mr. 
Brovm's  annuity,  a  bond  of  indemnity,  dated  the  1st  of 
October  1830,  had  been  taken  by  the  Earl  of  Ejffingham 
and  William  Harvey  against  the  Plaintiff's  claim. 

That  an  elegit  having  been  sued  out  by  the  Plaintiff, 
and  an  inquisition  and  return  made,  TidcTs  Practice  (t), 

he 

(a)  3  Sim.  886.  (g)  1  BowL   Prac.   Ca.  850. 

(6)  3  &  4  W.  4.  c.  «7.  #.  40.  N.  S. 

(c)  15  Ed.  1.  c.  18.  (A)  1  &  2  Vici.  c.  llO.f.  19., 

(d)  S  Bam.  i  Cret.  S3S.  and  S  &  3  Vict,  c.  1 1. 

{e)  3  Adol.  4>  EUii^  676. ;  (i)  Tid(P$  Prac.  10S6.,  9  Ed. 

C.41. 

Vol.  VII.  B  b 
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184-4.        he  had  a  right  to  stand  as  the  first  incumbrancer;  Ifeak 
^"^^^^     ^-  ^^^  ^Dm*^  of  Marlborough  (a),  Lord  Dillon  v.  Mas- 
V.  kett.  {b)    That  the  discovery  of  the  outstanding  terms  of 

Effingham^  ^^  *"^  ^^^  y^^^  ^®^  induced  him  to  enter  a  nolfe 
prosequi  in  the  actions  of  ejectment  which  he  bad  com- 
menced. As  to  thes^  outstanding  terms,  that  Mr.  Prim- 
rose^  as  tenant  for  lifci  had  no  power  to  direct  any  as- 
signment of  them  to  be  made  for  the  benefit  of  any  of  the 
Defendants,  so  that  Mr.  Brawn  and  Mr.  Waite  had  no 
right  to  protection  from  them ;  they  were  equitable  incum- 
brancers with  notice  of  the  Plaintiflrs  judgment,  and  yet 
in  the  suits  instituted  they  had  arranged  the  priorities 
of  their  incumbrances  without  reference  to  the  judgment 
of  the  Plaintiff.  That  a  party  coming  to  this  Court  for 
relief  upon  a  legal  title  could  not  be  driven  back  to  a 
court  of  law;  and  that  any  person  obstructed  by  the 
Receiver  in  pursuing  his  rights  might  come  to  this  Court 
for  relief,  and  make  such  Receiver  a  party ;  Ltms  v. 
Lord  Zouche,  {c)  The  Plaintiff  therefore  asked  for 
an  account  of  the  rents  for  six  years;  and  that  the 
Receiver  might  pay  to  the  Plaintiff  one  half  of  the  rents 
of  the  freehold  estates  until  his  annuity  was  satisfied ; 
and  that  the  Plaintiff  might  be  declared  entitled  to  a 
lien,  and  that  the  other  incumbrancers  had  notice  of  the 
Plaintiff's  claim.  If  this  was  not  granted,  the  Plaintiff 
then  asked  that  the  legal  impediment  to  proceedings  at 
law  might  be  removed,  and  that  the  Plaintiff  might  be 
allowed  to  substantiate  his  claim,  without  disturbing 
what  had  been  done  under  the  former  decrees ;  that  the 
Defendants  might  be  restrained  from  setting  up  the 
Statute  of  Limitations ;  and  that  the  Receiver  might  pay 
the  rents  into  court. 


They 


{d\  3  MyL  i  Craig^  407.  ^c)  2  Simons,  388. 

(A)  2  Bligh,  239.  N.  S. 
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They  also  cited  Tawnshend  v.  Adeem  (a)  and  Siileman  ^      184<4>. 


Smith 


V.  Askdoam.  {b) 

V. 

'Mr.  Tinneyy  for  Mr.  Chapman  the  Receiver  appointed    eppikqham. 
in  the  causes  o(  Brown  v.  Howard  and   Brydges  y. 
Hawardy   contended   that  he  was  not  a  necessary  or 
proper  party  to  this  suit,  and  asked  for  the  immediate 
payment  of  his  costs. 

Mr.  Cooper  and  Mr.  Cookej  for  Bobert  Brown^  the 
personal  representative  of  William  Brown.  Neither  the 
Plaintiff's  warrant  of  attorney  nor  the  judgment,  though 
docketed,  constituted  a  lien  either  in  law  or  equity  upon 
the  equitable  estate ;  Powell  on  Mortgages  (c),  SugderCs 
Vendors,  (d)  They  only  enabled  the  Plaintiff  to  esta- 
blish a  lien,  but  no  lien  was  obtained  till  after  Mr. 
Brown^s  annuity  was  granted,  for  Mr.  BrowrCs  annuity 
was  granted  in  1818,  and  no  execution  was  sued  out  by 
the  plaintiff  till  the  6th  of  November  1822.  From  1820 
till  the  7th  of  March  18S9,  no  steps  were  taken  by  tlie 
Plaintiff  to  compel  payment,  and  the  delay  is  a  sufficient 
ground  for  refusing  relief;  Champion  v.  JSig&jjf(f),  Gre- 
gory V.  Gregory,  {g)  This  Court  had  already  refused  to 
interfere  to  restrain  the  Receiver  from  paying  the  rents  as 
directed  in  the  other  suits ;  Smith  v.  Lord  Effingham,  {h) 

The  1  &  2  Vict,  c.  llO.(i)  required  that  all  judgments 
should  be  registered ;  otherwise,  they  are  not  to  affect 
lands,  as  to  purchasers,  mortgagees,  and  creditors  who 

were 

(a)  Referred  to  in  3  Myl.  4*  (e)  1  i?i««.  4>  My.  539.,  and 

Cr.  410.  note  (&),  and  in  iSug'  Tamlytty  421.,  afifinned  by  Lord 

den*s   Vendon  (lOth  ed.),  594.  Coltenham,  SOth  March  1840. 

note  («).  {g)  Coop.  SDK,  Jac.  631. 

(fi)  8  Atk.  477.  (A)  a  Beav.  SSS. 

(c)  Vol.  ii.  (6th  ed.%  608.  (t)  Sect.  19. 

{d)  Vol.  ii.  (10th  ed.\  985. 
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1844..        were  further  protected  by  the  2  &  S  Vict.  c.  1 1.  (fl)  from 
Smith        *'^  judgments  not  registered.     In  Simmofis  v.  Peltit  (b) 
V.  a  bill  was  filed  by  a  mortgagee  to  foreclose  his  mort- 

Effinohau.  6®g^»  ^^  failed  in  his  attempt  to  tack  a  judgment; 
which,  though  prior  in  date,  had  not  been  registered  at 
the  time  of  a  subsequent  mortgage.  In  this  case,  there- 
fore, the  Plaintiff  ought  to  have  registered  his  judg- 
ment, before  he  applied  to  this  Court  for  assistance. 
The  judgment  roll  also  ought  to  have  been  proved 
complete,  and  the  award  of  an  elegit  ought  to  have 
been  added.  Chitty  Prac.  (r),  Runnington  on  Eject' 
metit  (rf),  Adams  an  Ejectment  (e),  Selwyn^s  Nisi  Prius  (§), 
Starkie*s  Evidence  (A),  Ramsbottom  ▼•  Buckkunt  (i), 
Neate  v.  The  Duke  of  Marlborough.  {Jc) 

There  is  no  evidence  to  shew  that  the  Defendants 
had  notice  of  the  Plaintiff's  judgment  at  the  time  they 
advanced  their  money.  Tbey  may  therefore  protect 
themselves  by  any  outstanding  estate;  St^.  Ven.  and 
Purch.  (/) 

This  can  only  be  considered  as  an  ejectment  suit  to 
recover  a  moiety  of  the  estate ;  but  even  under  the 
Statute  of  Frauds  (m),  execution  might  be  sued  out 
against  the  lands  in  the  hands  of  a  trustee  at  the  time  of 
execution  sued.  Under  the  circumstances,  therefore, 
the  Court  will  do  no  more  than  remove  the  terms  out  of 
the  way  of  any  proceeding  at  law ;  and  as  the  Plaintiff 
is  no  more  than  an  execution  creditor,  it  will  make  no 

order 

(a)  Sects.  9.  and  5.  (h)  Vol.  ii.  410.  5d  e<L 

{b)  V.  C.  E.  19th  February         (t)  9  Afau.  <{-  Sel.  56S. 

1 844.  (*)  S  My.  4-  Craig,  407.  409 

(e)  4th  ed.  383.  415.  416,  417. 

(d)  Page  530.  (0  Vol.  iii.  418. 

(e)  2d  ed.  26*:.  (ni)  29  Car.  2.  c.  5. 
ig)  Vol.  ii.  745.  8th.  ed. 
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order  affecting  the  rents.      In  Sharp  y.  Key  {a\  ^here        lS4f4f. 
rent  became  due  after  the  delivery  of  a  writ  of  elegit 
to  the   sheriff,   but  before  the   inquisition   was   taken 
thereon,  it  was  held  that  the  execution  creditor  was  not    efAncTham' 
entitled  to  the  rent 


Smith 
The  Earl  of 


Mr.  Corner  for  James  Henry  Marine  complained  that 
the  decree  made  in  the  suits  of  Brown  v.  Howard  and 
Brydges  v.  Hcnoard,  declaring  the  priorities  of  the  in- 
cumbrancers, was  erroneous,  and  submitted  that  it 
ought  now  to  be  reviewed  and  varied ;  West  v.  Skip  (i), 
Hamilton  v.  Houghton,  (c)  He  contended  that  Mr. 
Ma?m  was  entitled  to  stand  prior  to  Messrs.  fVaite  and 
BrydgeSf  who  had  notice  of  his  claim.  He  also  cited 
Foster  v.  Blackstone  {d)^  Davis  v.  Lord  Strathmore.  (e) 


Mr.  Kindersley  and  Mr.  Parry^  for  Mr.  Batemany 
Mr.  Shepherd  and  Mr.  Smithy  argued  that  the  judgment 
would  only  operate  against  the  trust  estate  of  which  the 
trustee  was  seised  at  the  time  of  execution  sued  {g) ; 
and  for  that  reason  a  judgment  creditor  who  .desired  to 
enforce  his  security  against  his  debtor's  equitable  in- 
terest in  freehold  estate,  could  not  file  a  bill  till  he  had 
sued  out  an  elegit ;  Neate  v.  Duke  of  Marlborough,  (h) 
That  the  Plaintiff  came  here  on  his  legal  title,  and  not, 
as  assumed,  upon  an  equitable  title ;  and  that  the  only 
right  he  had  was,  to  have  the  terms  removed  out  of  the 
way  of  his  obtaining  legal  relief.  That  before  the 
Court  granted  any  relief,  there  should  be  an  enquiry 
to  ascertain  under  what  circumstances  the  Plaintiff's 
annuity  was  granted,  and  why  it  was  not  paid  or  pro- 
vided for  under  the  former  suits  of  Brawn  v.  Howard 

and 


(a)  8  Meet.  4"  Welt,  379. 
\h)  1  Vet.  sen.  244. 

(c)  2  Biigh  (O.  S.\  169. 

(d)  1  i\fyl.^  Keen,  297. 


(e)  16  Vet.  419. 

(g)  29  Car.  2.  c.  3.  t.  10. 

(A)  5  AfyL  j*  Craig^  407. 
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Shith 

The  Earl  of 
Effingham. 


and  Brydges  v.  HawartL 
Gaugain.  (a) 


They  also  cited  Whitworth  v. 


Mr.  TXamer  and  Mr.  Kenyan^  for  the  Earl  of  Effing" 
hami  Lord  Roseberyy  and  fVilliam  Harvey^  asked  that 
the  bill  might  be  dismissed  against  Lord  Rosebery  with 
costs,  as  he  had  ceased  to  have  any  interest  in  the  pre- 
mises; and  as  to  the  Earl  of  Effingham  and  William 
Harvey^  they  were  trustees  for  Mr.  Primrose^  who  was 
out  of  the  jurisdiction  of  the  Court  They  argued 
that  a  judgment  creditor  bad  no  such  right  as  that 
insisted  on  by  this  bill;  that  his  right  was  legal,  and 
similar  to  that  of  a  legal  mortgagee,  who  could  not  file 
a  bill  to  get  legal  possession  of  the  estate,  though  he 
might  come  to  a  Court  of  Equity  to  foreclose.  That 
this  Court  would  never  entertain  a  bill  purely  declaratory 
OS  to  the  right  of  parties,  and  would  not  entertain  a  bill 
by  a  judgment  creditor,  unless  there  was  a  prior  in- 
cumbrancer who  prevented  the  judgment  creditor  from 
availing  himself  of  his  right  at  law.  That  the  Court 
dealt  with  a  judgment  where  it  intervened  in  the  ad- 
ministration of  assets,  only  because  it  was  considered  an 
impediment,  which  the  Court  must  necessarily  remove ; 
for  the  same  reason  when  the  Court  sold  an  estate,  it 
would  also  interpose  on  behalf  of  a  judgment  creditor; 
but  that  a  judgment  creditor  had  no  right  either  to  ask 
this  Court  for  the  sale  of  an  estate,  or  to  enforce  the 
judgment,  which  was  the  province  of  a  Court  of  Law. 
The  PlaintiflP rested  his  claim  upon  his  legal  title;  and 
no  equitable  relief  could  be  given,  unless  the  Plaintiff 
put  his  title  in  the  power  of  the  Court;  A^onv.Lord 
Exeter  (i).  Baker  v.  Hatvx)od  (c),  and  that  the  circum- 
stances creating  a  suspicion  that  this  was  not  a  legal 

transaction 


(fl)  Cr.  4r  Ph.  525. 

{b)  6  Vet.  288. 

(r)  7  &m.  573.   See  also  Beer 


v.  Ward,  Jac.  194.;  and  Hylion 
V.  Morgan,  €  Vet,  295. 
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transaction  were  sufficient  to  induce  the  Court  to  refuse 
any  relief* 

That  the  Plaintiff  had  been  guilty  of  great  laches 
and  neglect ;  for  nineteen  years  had  elapsed  since  Mr. 
Dudgeon  brought  the  ejectment,  and  no  attempt  had 
been  made  to  put  the  judgment  in  force :  and  there  was 
also  no  evidence  to  shew  when  the  outstanding  terms 
were  discovered.  That  in  March  1833,  a  bill  was  filed 
by  Mr,  Akkrson,  as  the  solicitor  for  Mr.  Brown^  to  re- 
cover the  title  deeds;  and  in  1826,  ^iv,Alderson  was 
acting  as  the  attorney  for  Mr.  Dudgeon^  in  the  action  of 
ejectment:  the  Plaintiff  must  therefore  have  had  full 
notice  of  the  proceedings  in  the  other  suits,  and  having 
neglected  to  prosecute  his  claim,  the  Court  would  not 
now  assist  him. 
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Smith 

V. 

The  Earl  of 
Effingham. 


Sir  William  Folleit^  in  reply.  The  royal  assent  to  the 
2  &  3  Fict.  c.  11.  was  given  after  the  institution  of  this 
suit  The  act  was  prospective,  and  did  not  affect  pur- 
chasers, mortgagees}  or  creditors  having  incumbrances, 
and  it  did  not  say  that  a  security  could  not  be  enforced, 
unless  it  was  registered. 

Curtis  v.  Curtis  (a),  and  Stoneheaoer  v.  Thompson  {b) 
were  also  cited. 


The  Master  of  the  Rolls. 

As  the  Plaintiff  Dudgeon  was  no  party  to  any  of  the 
proceedings  in  the  other  suits,  he  is  not  bound  by  them. 
He  stands  prior  in  point  of  time,  and  in  ail  other  cir- 
cumstances equal,  to  Pearson  and  Brydges^  who  had 
the  benefit  of  the  proceedings  after  the  incumbrance  of 

fVaife, 

(a)  9  Bro.  a  C,  619.  (Jb)  2  Atk.  440. 

Bb  4 


May  6. 
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fVaite^  who,  though  subsequent  in  point  of  time,  had  a 
specific  lien  on  the  property.  IF  the  Plaintiffs  had  ad- 
mitted the  priority  of  the  charges  of  Brawn  and  Waite^ 
I  should  have  thought  it  necessary  to  direct  some  en- 
quiries for  the  purpose  of  enabling  them,  if  the  facts 
should  warrant  it,  to  take  priority  before  the  other 
charges  of  the  like  nature  with  theirs. 

But  their  counsel  having  at  the  bar  claimed  less  than 
is  demanded  by  the  bill,  the  Plaintiffs  still  insist  that 
they  are,  as  to  the  freeholds  or  a  moiety  thereof,  entitled, 
at  law,  to  priority  before  the  incumbrances  of  Brawn  and 
Waite^  and  they  allege  that  the  ejectment  commenced 
in  1822,  so  far  as  regards  Brawn  and  fVaiUy  might 
have  been  successfully  prosecuted,  and  it  would  have 
been  prosecuted,  if  it  had  not  been  for  the  outstanding 
satisfied  terms,  which  were  in  existence  at  the  dates  of 
the  grant  to  Dudgeon  and  of  his  judgment 

The  Plaintiffs  having  in  their  bill  prayed  a  declara- 
tion of  their  title  in  equity,  and  having  by  their  bill  only 
asked  for  relief  consequential  upon  that  title,  have,  in 
argument,  rested  their  case  upon  a  legal  title,  of  which 
they  are  unable  to  avail  themselves  without  the  assist- 
ance of  a  court  of  equity,  by  reason  of  the  outstanding 
terms.  They  have  not  directly  asked  for  such  assist- 
ance, but  still  pray  for  a  declaration  of  their  right  in 
equity. 

It  is  however  clear,  that  even  if  they  have  such 
legal  title  as  they  allege,  they  could  not  assert  it  at  law, 
without  the  assistance  of  this  court;  and  it  appears  to 
me  that  as  the  judgment  was  signed,  the  writ  of  elegit 
issued  and  the  inquisition  returned,  and  as  there  is  no 
evidence  of  the  judgment   having  been   satisfied,   the 

Plaintiffs 
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Plaintiffs  may  have  a  right  to  some  relieF  in  this  Court. 
I  think,  therefore,  that  I  ought  not  to  refuse  to  them 
an  opportunity  of  establishing  their  right  at  law,  if  they 
can ;  and  therefore  I  shall  retain  this  bill  for  a  year, 
giving  leave  to  the  Plaintiffs  to  bring  their  ejectment 
for  the  recovery  of  the  freehold ;  but  restraining  them 
from  taking  out  execution  on  any  judgment  which  they 
may  obtain,  and  restraining  the  Defendants  from  setting 
up  the  outstanding  terms,  which  were  satisfied  at  the 
date  of  DudgeorCs  security,  and  also  from  setting  up  the 
Statute  of  Limitations,  but  leaving  them  the  benefit  of 
all  other  defences  which  they  may  have. 


1844. 


Smith 

The  Earl  of 
Effingham. 


It  was  urged  at  the  bar,  that  I  ought  to  cause  some  en- 
quiry to  be  made,  as  to  the  manner  and  circumstances 
in  and  under  which  the  Plaintiff's  claim  arose,  so  as  to 
satisfy  myself  that  it  had  an  equitable  foundation,  before 
I  restrained  the  Defendants  from  setting  up  the  Statute  of 
Limitations.  But  there  is  the  judgment,  which  does  not 
appear  to  have  been  impeached  ;  and  although,  having 
regard  to  the  relation  in  which  Howard  and  Gibbs  stood 
to  the  Plaintiff  Dudgeon  and  to  BrowUf  and  in  which 
Alderson  stood  to  Dudgeon  and  also  to  Brown^  and  the 
other  Plaintiffs  in  the  suit  of  Brown  v.  Howard^  and 
having  regard  to  the  bond  of  the  1st  of  October  1830,  I 
do  not  understand  how  it  happened,  that  the  Plaintiff's 
claim  was  passed  over,  or  why  the  Plaintiff  was  not 
made  a  party  to  the  suit,  yet,  as  the  judgment  remains 
undisturbed,  I  think  that  I  must  give  credit  to  it,  so  far 
as  to  admit  the  Plaintiffs,  primd  facie  at  least,  to  be  en- 
tided  to  some  claim  upon  the  estate.  If  the  Defend- 
ants have  an  equitable  case  to  make  against  the  right 
of  the  Plaintiffs  to  the  benefit  of  the  judgment,  I  think 
that  they  ought  to  have  adopted  proceedings  of  their 
own  to  establish  that  case. 


In 
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In  the  present  state  of  the  proceedings,  I  do  not  think 
that  there  is  any  ground  for  dismissing  the  bill  against 
the  Earl  of  Rosebery. 

I  do  not  think  th^t  the  Receiver  was  or  is  a  necessary 
party  to  the  cause.  If  it  had  not  been  for  the  case  of 
Lewis  V.  Lord  Zouche  (a),  I  should  not  have  thought  him  a 
proper  party,  and  should  have  dismissed  the  bill  against 
him  with  costs.  But  as  he  has  been  made  a  party, 
probably  in  consequence  of  the  decision  in  that  case, 
if  his  costs  be  provided  for,  it  will  possibly  be  more 
convenient  for  him  to  be  permitted  to  remain  on  the 
record.  Ultimately,  his  costs  ought  to  be  paid  either 
by  the  Plaintiffs  or  out  of  the  rents  of  the  estate  of 
which  he  is  the  Receiver ;  and  if  the  estate  were  not 
limited  for  the  life  of  Mr.  Primrose^  provision  for  the 
Receiver's  costs  need  not  now  be  made.  As  it  is,  the 
Receiver's  costs  up  to  the  hearing  must  now  be  paid 
by  the  Plaintiffs,  without  prejudice  to  any  question  by 
whom,  or  out  of  what  fund,  they  ought  ultimately  to  be 
paid. 


I  was  asked  to  make  an  order  to  prevent  the  appli- 
cation of  the  rents  under  the  orders  made  in  the  cause 
of  Brawn  v.  Hcnoard*  I  do  not  think  that  the  Plain- 
tiffs have  established  a  case  entitling  them  to  any  such 
order.  I  give  the  Plaintiffs  an  opportunity  of  estab- 
lishing, if  they  can,  their  legal  right,  but  at  present  I 
do  not  think  myself  entitled  to  interfere  in  their  favour 
any  further. 

(a)  2  Simont,  388. 


Note.  ~  An  appeal  to  the  Lord  Chancellor  is  pending. 
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GRUBB  V.  PERRY.  AprUis. 

nnHIS  was  an  application  to  take  off  the  file  an  ex-  kh^rtuhpcena 
-*•    ception  for  impertinence,  which,  it  was  alleged,  had  DefeSnr 

been  irregularly  filed  by  the  Defendant.  cannot,  with- 

out  special 
leave,  refer 

On  the  19th  oi  March,  the  Plaintiff  obtained  an  order  ^^  ^'^^\  ^""^ 

impertinence, 
to  amend  his  bill  without  costs,  the  Plaintiff  amending  though  he  has 

the  Defendant's  office  copy  and  not  requiring  any  fur-  J^  t^e'cause^ 

ther  answer.  since  its 

amendment 
Plaintiff 
On  the  21st  of  AforcA, -the  Plaintiff  gave  notice  to  amended  his 

the  Defendant  that  he  had  amended  the  bill,  and  re-  no  further 

quiring  him  to  leave  the  oflSce  copy  with  the  record  and  ■"•^^^  an^ 

writ  clerk  to  be  amended ;  —  and  further  that,  ^|  the  piration  of 

expiration  of  eight  days  from  that  date,  he  would  pro-  jayg^'li  j 

ceed  to  file  a  replication.     The  Defendant's  ofiice  copy  replication 

bill  was  left  for  amendment  on  the  22d,  and  on  the  23d  ^«^*to 

it  was  obtained  amended.  rejoin.    The 

Defendant 
afterwards 

By  the  14th  Order  o(  December  1833  {a\  where  «  the  '?^^  "«^«P- 
^  ^  '^  tions  to  the 

Plaintiff  obtains  an  order  to  amend  without  requiring  amended  bill 

any  further  answer,  and  shall  amend  the  bill,  &c.,  the  ^^^^^^^^' 

Defendant  shall,  as  of  course,  have  eight  days'  time  to  Held  irre- 

consider  whether   it   is  necessary  for   him   or  her  to  ^"whether 

answer  the  same,  at  the  end  of  which  time  the  Plaintiff  the  eight  days 

shall  be  at  liberty  to  file  a  replication,"  &c«  unless  the  the  1 4th  Order 

Defendant  shall  obtain  time  to  answer.  ^  *®^'  ^^  ^^ 

be  computed 
from  the  filing 

The  Defendant  neither  answered  the  amended  bill,  {J?,^  ""from'* 

nor  obtained  an  order  for  time  to  answer  it.   The  Plain-  amending  the 

.^  Defendant's 
^^">  office  copy, 

(a)  Orrf,Cflw.  47.  ^"^'"^^ 
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lS4f4i.  tiff,  on  the  30th  of  March,  filed  a  replication,  and  on 
the  8d  of  April  served  a  sulpana  to  rejoin.  After  this, 
the  Defendant,  on  the  11th  of  Aprilj  filed  an  exception 
to  the  amended  bill  for  impertinence. 

Mr.  Turner  and  Mr.  Giffard  now  moved  to  take  the 
exception  off  the  file.  A  Plaintiff  cannot  refer  an  an- 
swer for  impertinence  after  replication  or  an  undertaking 
to  speed  the  cause ;  Barnes  v.  Saxby.  {a)  The  cause 
being  at  issue  it  is  not  competent  for  a  party,  at  least 
without  the  special  leave  of  the  Court,  to  take  a  pro- 
ceeding which  may  result  in  varying  the  issue  between 
the  parties. 

Mr.  llnneyy  contrd. 

The  rule  is,  that  a  party  may  file  exceptions  fi^r 
scandal  at  any  time,  and  for  impertinence  at  any  time 
previous  to  his  taking  a  step  in  the  cause.  Here  the 
Defendant  has  taken  no  step  whatever ;  all  the  subse- 
quent proceedings  have  been  taken  by  the  Plaintiff. 

Secondly,  the  Defendant  is  to  ^^  have  eight  days'  time 
to  consider  whether"  he  will  answer,  at  the  end  of 
which  time  the  Plaintiff  may  file  a  replication.  He  is, 
therefore,  to  have  eight  clear  days,  and  they  must  be 
computed  from  the  time  at  which  he  obtains  the  office 
copy  of  the  amendments,  or,  at  all  events,  from  the  time 
when  it  has  been  amended  according  to  the  Plaintiff's 
undertaking.  In  either  way,  the  eight  clear  days  had 
not  expired  on  the  SOlh  of  March,  and  therefore  tl)e 
replication  was  irregularly  filed  on  that  day. 

The 
{a)  5  Swan.  232. 
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The  Master  of  the  Rolls.  1 844. 

Where  a  bill  is  amended,  although  the  PlaintifF  may 
require  no  answer,  still  the  Defendant  may  be  able,  by 
answer,  to  state  matters  of  defence  of  *the  greatest  im- 
portance to  him,  and  which  cannot  be  given  in  evidence, 
unless  the  points  be  properly  raised  by  his  answer.  For 
this  reason,  the  Defendant  is  allowed  eight  days'  time 
to  consider  whether  it  will  be  necessary  for  him  to  an- 
swer the  amendments. 

Then  comes  the  question  from  what  time  the  eight 
days  are  to  be  computed.  The  order  is  not  very  dis- 
tinct ;  it  does  not  say  that  the  time  is  to  be  reckoned 
from  the  period  at  which  the  office  copy  is  amended, 
but  when  the  Plaintiff  obtains  the  order  and  *^  shall 
amend,"  the  Defendant  is  to  haVe  eight  days.  This 
seems  to  imply  from  the  time  when  he  *'  shall  amend." 
Here  the  amendment  was  made  on  the  21st  of  Marchy 
and  notice  was  given ;  therefore,  between  the  amend- 
ment and  the  replication,  there  were  eight  clear  days, 
even  excluding  both  the  21st  and  the  SOth. 

I  should  be  reluctant  in  laying  down,  that  the  time  is 
to  be  computed  from  the  time  of  filing  the  amended 
bill ;  but  if  you  take  it  the  other  way,  and  compute  the 
time  from  the  amendment  of  the  office  copy  of  the 
bill,  then,  according  to  the  ordinary  rule  of  computing 
time,  you  must  exclude  the  first  and  include  the  last 
day.  This  is  the  practice  of  the  Court,  it  being  con- 
sidered that  the  fractions  of  the  two  extreme  days  are 
equivalent  to  one  whole  day ;  but  when  you  speak  of  eight 
clear  days,  you  mean  eight  clear  days  excluding  the 
portions  of  both  the  first  and  last  day.  That  is  the  estab- 
lished practice  of  the  Court  and  in  the  Registrar's  office, 
though  there  is  clear  evidence  of  there  being  a  different 

practice 
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practice  in  the  Six  Clerks'  oflSce  (a),  derived,  perhaps, 
from  considerations  in  favour  of  the  liberty  of  the  sub- 
ject However,  reckoning  in  this  manner,  the  replica- 
tion was  regularly  filed,  and  the  Defendant  hiids  had  the 
time  which  the  practice  of  the  Court  allowed  him  for 
answering. 


The  other  question  is,  if  the  Defendant  must  deter- 
mine within  the  eight  days  whether  he  will  take  excep- 
tions for  impertinence,  and  I  think  it  must  be  so,  for 
when  the  subpcena  to  rejoin  has  been  served,  new  duties 
arise,  the  cause  being  at  issue,  the  parties  proceed  to 
hearing  on  the  record  as  it  then  is,  and  exceptions  can- 
not afterwards  be  filed  without  leave.  I  am  therefore 
of  opinion  that  this  application  must  be  granted,  and 
the  exceptions  must  be  taken  off  the  file.  The  Defend- 
ant will  not  be  without  remedy,  for  if  there  be  imper- 
tinence in  the  bill,  he  may  get  it  expunged,  but  he  must 
make  a  special  application  for  that  purpose.  (A) 


{a)  Mooiham  v.  Waskeit,  1 
Mer.  243.;  Manneri  v.  Bryan^ 
1  M^L  4-  K.  455.;  5.  C.  5  Sim. 
147.  and  14S.  n.;  Aflniotk  v. 
Great  Wettem  Railway  Com" 
pany,  1  Hare,  331.;  Richardson 
V.  Morton,  5  Beav,  91. 

(A)  Sec  Jeffray  v.  M'Cabe,  1 
Ruit,4r  MyL  739.;  Bradbury  v. 


Booker,  4  Sinu  385. ;  Kmwortky 
V.  AUen^  I  Bro.CC. 400.;  Anoi^ 
mous,  2  Vet.  sen.  631.;  Anony^ 
motif,   5    Vet.  656. ;    PcUew  v. 

,  6  Vet.  456. ;  Beavan  v. 

Waterkoute,  9  Bemv.  58. ;  Everett 
V.  Prytkergck,  12  SSm,  365.;  and 
Stanley  ▼.  Bond,  5  Bewh  175. 
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AMES  t;.  PARKINSON.  June  5.  7. 


"DY  his  will,    the  testator  directed  his   executors,  Wbcreatrus- 

■^  "  within  twelve  months  after  his  decease,  out  of  jq  5^^^^  j,n 

his  personal  estate,  to  lay  out  and  invest  in  their  or  his  ^^^  o'  %<^ 

,  /,  ,  ^  n         ▼crnment  se- 

names  or  name  the  sum  of  1500/.  on  mortgage  of  free-  curities  ac- 

hold  or  copyhold  estates  of  inheritance  or  on  government  JJ!J[i'"S,g^ 
securities,"  and  which  they  were  to  hold  upon  certain  cettid  que 
trusts  under  which  the  Plaintiffs  were  interested.  ^giJ^  ^TJ^^ 

lecttng  whe- 

The  testator  died  on  the  27th  of  December  1825,  pos-  trustee  shall 

sessed  of  three  mortgages  on  freehold  estates  for  800/.,  ^  answerable 
°  °  for  the  money 

500/.,  and  200/.,  besides  other  property.     His  assets  or  for  the 

were  admitted  to  have  been  more  than  sufficient  to  pay  ^'^^^^  ^j^. 

his  debts,  funeral  expenses,  and  legacies,  and  it  ap-  ecutorand 

peared  that  the  Defendant,  his  executor,  was  interested  'ected toin- 

iu  the  residue.  vest  a  legacy 

on  mortgage, 
may  properly 

On  the  27th  of  December  1826,  the  executor  appro-  appropriate 

*  "^         one  of  the 
priated  the  three  mortgages  of  500/.,  200/.,  and  800/.  testator's 

for  the  purpose  of  answering  the  legacy  of  1500/.,  which  "^"jjj^^t^f" 

the  executor  had  the  option  of  investing  on  mortgage  or  the  legacy, 

>  •  but  he  must 

government  secunties.  ,^^rtain  its 

sufficiency. 
The  mortgage  for  500/.  was  paid  ofi^,  and  the  produce  having  the  * 

properly  invested.  op"?"  ^^  »"- 

*       "  vesting  on 

mortgage  or 

The  mortgage  for  800/.  was  paid  ofF  in  May  1836,  government 
^  «  ^  jr  J  secunty,  im- 

and  was  placed  in  the  hands  of  Messrs.  Gumey^  bankers,  properly  took 
to  a  deposit  account,  in  the  name  of  the  surviving  exe-  mortowe^se^^ 

CUtor.  curity.    Being 
held  answer- 
able, the  Court  decided,  that  having  exercised  his  discretion,  though  improperly,  he 
was  answerable  for  the  money  lost,  and  not  for  the  stock  it  might  have  produced. 


CASES  IN  CHANCERY. 

cutor.     The  account  was  distinct  from  his  own  account, 
but  the  money  was,  in  no  way,  marked  as  trust  money. 

The  200/.  was  alleged  and  appeared  to  be  invested 
upon  an*  insufficient  security,  and  the  mortgagor  was 
insolvent 

This  bill  was  filed  in  1842,  by  parties  interested  in 
the  1500/.  legacy,  against  the  surviving  executor,  seek- 
ing to  make  him  liable  for  the  loss  occasioned  by 
the  alleged  non-investment  of  the  legacy  within  twelve 
months  after  the  testator's  death. 

The  price  of  the  funds  had  risen,  so  that  it  would  be 
more  beneficial  to  the  Plaintiffs  to  make  the  Defendant 
account  for  the  stock  which  might  have  been  purchased, 
than  for  the  money. 

Mr.  Kinderdey  and  Mr.  Busk  for  the  Plaintiffs. 

The  executors  never  complied  with  the  direction  of 
the  will.  They  might  have  invested  the  money  on  mort- 
gage, yet  it  was  to  be  "in  their  names;''  but  they  had 
no  authority  to  appropriate  the  testator's  mortgage  in 
discharge  of  the  legacy,  thus  leaving  the  securities  in  the 
name  of  the  testator,  instead  of  that  of  the  trustees. 

As  to  the  200/.  mortgage,  the  executor  did  not  ex- 
ercise a  proper  discretion.  The  mortgage  property  is 
proved  to  be  worth  no  more  than  150/.,  and  the  mort- 
gagor is  insolvent.  The  Defendant  is  interested  in  the 
residuary  estate,  and  would  have  the  benefit  of  appro- 
priating bad  securities  to  the  payment  of  the  legatee; 
he  is  therefore  liable ;  Stickney  v.  Sewell,  (a) 

The 
(a)  1  MyL  ^  Cr»  8. 


CASES  IN  CHANCERY.  S8i 

The  Defendant  committed  a  breach  of  trust  by  lend-  1844. 
ing  the  800/.  on  a  deposit  account  with  his  bankers,  and 
as  to  all  the  funds,  the  cestm  que  trust  has  the  option  of 
recovering  either  the  money  or  the  stock,  which  would 
have  been  produced  by  a  proper  investment  in  the  funds 
at  the  proper  time;  JFatis  v.  Girdlesione.  (a) 

Mr.  Turner  and  Mr.  Adams^  contrh.  The  executor 
had  a  discretion,  and  has  been  guilty  of  no  default  in 
appropriating  the  testator's  own  mortgages  in  discharge 
of  the  legacy  of  1500/.,  for  he  has  substantially  fulfilled 
the  directions  of  the  testator.  It  would  have  been  ab- 
surd for  him  to  have  realised  the  mortgages,  and  then 
to  have  reinvested  the  produce  in  the  same  securities  to 
answer  the  legacy. 

As  to  the  two  mortgages  for  500/.  and  800/.,  they 
have  been  realised,  and  no  complaint  can  therefore  be 
made  as  to  those  securities. 

As  to  the  200/.  mortgage,  there  is  no  allegation  that, 
at  the  time  of  the  appropriation,  the  Defendant  was 
aware  that  it  was  a  deficient  security,  and  it  may  have 
become  depreciated  since.  If  a  trustee  acts  bona  fide  to 
the  best  of  his  judgment  and  without  corrupt  motives, 
the  Court  will  not  charge  him,  though  the  security  he 
has  taken  may  ultimately  turn  out  deficient.  There  is 
no  case,  "  in  which  an  executor  has  been  called  upon  to 
bear  the  loss  that  has  arisen,  because,  in  the  bondjide 
exercise  of  a  reasonable  discretion,  the  conclusion  he 
came  to  has  turned  out  unfortunately;"  Buxton  v.  Bux^ 
ton.  {b)  At  all  events,  the  Defendant  is  entitled  to  an 
enquiry  on  the  subject. 


With 


(fl)  6  Beav.  188.  {b)  1  MyL  i  Cr.  96. 
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1844.  With  regard  to  the  deposit  of  the  800iL,  the  Plaintifi 

have  acquiesced,  for  it  appears  they  witnessed  the  receipts 
for  the  interest  signed  by  the  tenant  for  life.  The  De- 
fendant has  not  received  any  personal  benefit  from  the 
investment,  and  there  being  a  discretion  either  to  invest 
on  real  security  or  in  the  funds,  he  is  to  be  charged  with 
the  money  only,  and  not  with  the  stock.  It  was  decided 
by  Sir  John  Leachj  in  Marsh  v.  Hunter  (a),  "  that  if 
trustees  may  invest  in  stock  or  on  real  security,  and 
they  lend  on  personal  security,  and  thereby  the  money 
is  lost,  they  shall  be  answerable,  not  for  the  amount  of 
stock  whiqh  might  have  been  purchased,  but  for  the 
principal  money  lost"  If  real  security  had  been  taken, 
the  principal  money  only  would  have  been  forthcoming 
to  the  trust,  and  the  want  of  real  security  is  all  that  is 
imputable  to  the  trustees. 

Lastly,  the  Defendant  has  been  found  a  lunatic,  and 
is  shewn  by  the  evidence  to  have  had  fits  of  partial 
insanity  before  the  time  from  which  he  is  found  by  the 
inquisition  to  have  been  a  lunatic.  He  is  not,  there- 
fore, responsible  for  his  acts  or  defaults. 

Mr.  Kindersley  in  reply. 

Hall  V.  Hallet  (b\  and  Hoctley  v.  Baniock  {c)  were 
also  cited. 

JTie  Master  of  the  Rolls. 

One  ground  of  defence  in  this  case  is,  that  the  De- 
fendant has  been  found  a  lunatic  by  inquisition,  which 
carries  back  the  lunacy  to  December  1840,  a  period  sub- 
sequent to  the  time  when  the  several  transactions,  in 

respect 
(a)  6  Mad.  295.  (c)  1  Rmt,  Ml. 

{b)  1  Cox,  134. 
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respect  of  which  relief  is  sought,  took  place.  These  1844. 
acts  and  omissions  having  taken  place  at  a  time  not 
over-reached  by  the  inquisition,  the  Defendant  must  be 
assumed,  in  the  absence  of  distinct  proof  to  the  con- 
trary, to  have  been  of  sound  mind,  and,  having  regard 
to  the  answer  and  evidence,  I  am  of  opinion,  that  there 
is  no  satisfactory  proof  of  this  gentleman  having  been 
of  unsound  mind  at  the  several  particular  times  at 
which  the  transactions  complained  of  took  place.  He 
must,  therefore,  be  considered  subject  to  the  same 
liabilities,  as  a  person  of  competent  understanding 
would  be. 

The  principal  allegation,  on  the  part  of  the  Plaintiffs, 
is,  that  the  executors,  being  directed  to  invest  this  money 
either  on  real  security  in  their  own  names,  or  on 
government  securities,  have  not  done  so:  not  having 
invested  a  competent  portion  of  the  testator's  personal 
estate  in  their  own  names,  it  is  asked,  that  they  may 
pay  into  Court  so  much  stock  as  would  have  been  pur- 
chased with  the  1.500/.,  at  the  end  of  twelve  months 
from  the  testator's  death. 

On  the  other  hand,  it  has  been  argued,  that  there 
being  proper  mortgage  securities  belonging  to  the  testa- 
tor, the  executors  were  under  no  obligation  to  sell  or 
realise  those  securities,  and  afterwards  invest  the  produce 
again  in  the  same  sort  of  securities.  I  think  there  is 
great  weight  in  the  argument ;  but  it  does  not  apply 
here.  I  do  not  think  it  was  necessary  for  them  to  call 
in  good  securities,  and  then  procure  others  of  the  same 
nature  to  answer  the  legacy,  and  I  do  not  understand 
that  there  was  any  thing  to  preclude  the  executors  from 
appropriating  proper  securities  belonging  to  the  testator 
to  the  payment  of  these  legacies ;  but  the  appropriation, 
being  an  act  of  their  own,   was  done   on  their   own 

Cc  2  responsibility, 


384 


1844. 


CASES  IN  CHANCERY. 

responsibility,  and  it  was  therefore  incumbent  on  them 
to  see  that  the  securities  so  appropriated  were  of  suf- 
ficient value.  It  was  an  exercise  of  discretion  on  the 
part  of  the  executors  when  tbej,  by  appropriation, 
invested  the  1 500/.  on  real  security. 


It  has  happened  that,  with  respect  to  two  of  the 
three  mortgages,  they  have  been  actually  paid ;  in  the 
exercise,  therefore,  of  their  discretion  as  to  these  two 
sums,  they  were  right,  and  no  harm  ensued,  because 
these  two  sums  were  both  actually  realised. 

With  respect  to  the  other,  I  think  there  is,  on  this 
evidence,  great  doubt  whether  the  discretion  was  pro- 
perly exercised,  because  no  enquiry  appears  to  have 
been  made  by  them  at  the  time,  and  I  am  not  satisfied 
that  at  that  time  it  was  a  good  security. 

What  is  the  extent  of  their  liability  ?  The  executors 
exercised  a  discretion  which  they  were  authorised  to  do; 
and,  taking  it  at  the  worst,  it  turns  out  that  the  200L  is 
not  wholly  secured.  The  loss  must  be  answered  by  the 
trustee  who  has  improperly  exercised  his  discretion. 
The  Plaintiffs  ask,  that  they  may  have  the  benefit  of 
the  money,  as  if  it  had  been  laid  out  in  the  funds  at  the 
end  of  the  year.  I  think  they  are  not  entitled  to  this, 
because  the  trustees  had  a  right  to  exercise  a  discretion, 
whether  the  1500/.  should  be  invested  on  real  securities 
or  in  the  funds.  They  exercised  that  right  of  selection ; 
and  are  only  to  be  charged  with  the  sum  which  may 
be  lost. 


As  to  the  500/.  there  has  been  no  loss,  and  it  was 
properly  invested  :  therefore  nothing  more  need  be  said 
respecting  it. 

With 
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With  respect  to  the  800/.,  the  case  seems  to  be  very 
different.  When  the  mortgage  was  paid  off^  in  May 
1836,  the  mon^y  was  in  the  bands  of  the  surviving 
trustee,  who  had  a  discretion  to  lay  it  out  on  mortgage, 
or  on  government  securities.  He  did  neither,  and  never 
exercised  his  discretion,  but  left  it  on  deposit  at  his 
bankers.  It  is  said  that  after  all  this  neglect,  he,  the 
trustee  and  executor,  has  a  right  to  choose  the  invest- 
ment in  which  he  is  to  account  for  the  trust  fund,  and 
that  the  ceslui  que  trust  has  no  such  option.  I  will  look 
at  the  authorities  before  I  ultimately  decide;  but  my 
impression  certainly  is,  that  the  cestui  que  trusty  and  not 
the  trustee,  is  the  person  entitled  to  select  whether  he 
will  have  the  fund  or  the  stock  which  the  money  would 
have  produced  at  a  reasonable  time  after  it  had  been 
received. 


1844. 


7%^  Master  qftke  Rolls. 

I  have  examined  the  authorities  cited  in  argument  in 
this  case,  but  I  have  not  found  any  thing  to  cause  me  to 
alter  the  opinion  which  I  have  already  expressed.  Upon 
consideration,  I  retain  the  opinion  I  expressed  in  Watts 
V.  Girdlestonet  and  think  that  case  was  rightly  decided. 


June  7. 


The  trustees  had  a  discretion  to  exercise.  They  might 
at  their  option  have  invested  the  money  in  the  funds ; 
and  if  the  value  had  risen  or  fallen,  they  would  have 
been  safe,  for  they  would  have  exercised  their  discre- 
tion according  to  the  directions  of  the  trust.  But  as  to 
this  sum  of  800/.  they  did  not  exercise  the  discretion  at 
all,  and  the  question  is,  whether  the  cestui  que  //t^/has 
not  a  right  to  complain  of  the  omission,  and  to  be 
placed  in  the  situation  in  which  he  would  have  been,  if 
the  trustees  had  not  neglected  to  exercise  the  discretion 
Cc  3  reposed 
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reposed  in  them.  I  think  that  the  opinion  I  have  already 
expressed  with  regard  to  the  800^  must  be  adhered  to. 

With  regard  to  the  200/.,  the  trustee  is  entitled  to  an 
enquiry,  but  he  is  not  liable  for  more  than  9001.  The 
trustee  exercised  his  discretion  in  an  imprudent  manner, 
and,  as  a  punishment  for  his  error,  is  answerable  for  the 
insufficient  security,  but  as  the  discretion  has  been 
exercised,  he  is  liable  for  the  money  only. 


Note.— See  (TBrien  v.  (fBrien^  1  MoUoy^SS5,i  Keliaway  t. 
Johnson^  S  Bwv,  319. ;  and  eontr^  Shepherd  v.  Jfonb,  before  V.  C. 
Wigtam^  7th  June  1845. 


March  \2. 


STANLEY  V.  BOND. 


Course  of 
proceedings 
to  take  a  bill 
pro  confetso 
ader  appear- 
ance, under 
the  1st  Order 
ofi4f>rt/1848. 

Form  of 
charging 
order,  in 
equity,  under 
the  1  &  9  Vict. 
c.  110.«.  14. 


TN  this  case  the  Defendant  had  entered  his  appear* 
-'-  ance  to  the  bill,  but  not  having  answered,  an  attach- 
ment issued  against  him. 

The  Plaintiff,  being  unable  to  procure  the  attachment 
to  be  executed  by  reason  of  the  Defendant  having  gone 
abroad,  gave  notice  of  motion  to  take  the  bill  pro  con* 
Jesso.  The  motion  came  on  upon  the  ISth  otjuly  1843, 
when  it  was  ordered  that  the  cause  should  be  put  in 
the  paper  on  the  9th  of  July  instant,  and  that  the  clerk 
of  records  and  writs  should  attend  at  the  hearing  of  this 
cause  with  the  record  of  the  Plaintiff's  bill,  in  order  to 
have  the  same  taken  pro  corifesso  against  the  Defendant. 

On  the  next  day,  an  order  of  course  was  obtained  for 
setting  down  the  cause  next  after  the  causes,  &c.  already 

appointed, 


CASES  IN  CHANCERY.  887 

appointed,  in  order  that  the  Plaintiff's  bill  might  be  taken        1 844. 
pro  confesso. 

On  the  19th  of  July  184S,  a  decree  was  made  for 
taking  the  bill  pro  cor{fesso  against  the  Defendant;  and 
it  was  ordered  that  the  Defendant  should  pay  to  the 
Plaintiff*  his  costs  of  the  suit 

On  the  18th  of  August  184S,  the  decree  was  left  at 
the  Registrar's  office,  and  duly  marked  by  the  proper 
officer,  (a) 

The  costs  were  taxed  at  899/.  Is.  IcLj  as  appeared  by 
the  Master's  certificate,  dated  the  29th  o(  January  1844, 
and  the  decree  was  duly  registered  in  the  proper  office 
under  the  1  &  2  Fict.  c.llO. 

The  Defendant,  who  was  resident  on  the  Continent  to 
avoid  payment,  had  standing  in  his  name  in  the  Bank 
books  a  sum  of  6106/.,  3^  per  cenL  reduced. 

The  Plaintiff^  presented  an  ex  parte  petition  praying 
that  this  stock  might  stand  charged  with  the  payment  of 
the  sum  of  299A  Is.  Id. 

Mr.  Kindersley  and  Mr.  Wright,  in  support  of  the 
petition. 

The  only  question  was  as  to  the  form  of  the  order 
to  be  made.  It  appeared  that  the  form  in  the  com- 
mon law  courts  was  as  follows :  '*  I  do  order,  un- 
less cause  be  shewn  to  the  contrary,  that  the  sum  of 
I.  &c.,  do  stand  charged  with  the  payment  of  the 
sum  of  /.,  for  which  judgment  has  been  recovered 

against 
(a)  ad  Order  of  lOtli  May  1839,  Ord,  Can,  138. 
Cc  4 
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against  the  said  Defendant  in  her  Majesty's  Court  of 
at  Westminster.** 

The  Master  of  the  Rolls  ordered  that  the  3^  per 
cents,  standing  in  the  name  of  the  Defendant  should 
stand  charged  with  the  payment  of  the  sum  of  299/.  If.  \d, 
and  interest,  **  unless  the  said  Defendant  should,  on  or 
before  the  2d  day  of  November  next,  shew  unto  the 
Court  good  cause  to  the  contrary;*'  and  it  was  ordered 
that  the  Governor  and  Company  of  the  Bank  oi  England 
be  restrained  from  permitting  a  transfer  of  the  said 
Bank  annuities  in  the  mean  time,  and  until  the  order 
should  be  made  absolute  or  discharged. 


AprU  27. 


DENTON  V.  DENTON. 


^TIHE  testator,  by  his  will,  bequeathed  certain  legacies, 
'^  and  also  several  annuities,  which  amounted  in  the 
whole  to  about  310/.  a  year,  and  he  charged  his  real 
estates  with  the  payment  of  the  annuities,  and  gave  the 
annuitants  powers  of  entry  and  distress  for  securing  the 
same ;  and  he  bequeathed  his  residuary  personal  estate 
to  William  Morrice  and  Francis  Deiiton,  upon  trust  to 
pay  his  debts,  funeral  expenses,  and  legacies  (except  the 
annuities),  and  pay  the  residue  to  the  Plaintiff. 

And 


A  testator 
charged  an- 
nuities ex- 
clusively on 
his  real  estate, 
the  legal 
e&tate  of  which 
he  devised  to 
trustees,  upon 
trust  to  pay 
the  rents  to 
or  permit  the 
ftame  to  be 
received  by 
one  for  life, 
with  re- 
mainders over.  On  the  testator's  death,  the  tenant  for  life  took  possession  of  the  estate 
and  title  deeds«  and  he  kept  down  the  annuities,  but  cut  some  timber.  The  trustees 
acquiesced  for  four  years,  but  afterwards  proceeded  by  action  to  recover  the  deeds 
and  to  receive  the  rents  The  Court,  by  motion,  restrained  the  proceedings,  on  the 
tenant  for  life  undertaking  to  keep  down  the  annuities,  not  to  grant  leases  or  cut 
timber  without  the  consent  of  the  trustees,  and  bringing  the  deeds  into  Court. 

Where  a  testator  devises  the  legal  estate  to  trustees,  and  gives  to  a  tenant  for  life 
an  ecpiitable  estate  only,  with  remainders  over,  such  tenant  for  life  ought  not  to 
cut  tunUT  without  the  consent  of  the  trustees. 
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And  he  devised  his  real  estates  *^  unto  and  to  the  use 
of  William  Morrice  and  Francis  Denton  and  their  heirs 
and  assigns,  upon  trust  to  pay  the  rents,  issues,  and 
pro6ts  of  the  same  unto,  or  permit  the  same  to  be  re* 
ceived,  held,  and  enjoyed  by  Thomas  Denton  (the  Plain- 
tiff) and  his  assigns  for  and  during  his  natural  life,  and 
from  and  after  his  decease,  then  the  said  testator  gave, 
devised,  directed,  limited,  and  appointed  the  said  real 
estate  and  premises  last  above-mentioned,  unto  all  and 
every  the  child  and  children  of  the  Plaintiff,  on  his,  her, 
or  their  attaining  their  respective  ages  of  twenty-one 
years  "  with  certain  gifts  over. 
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The  testator  died  in  July  1840,  and  on  his  death, 
Thomas  Denton^  the  tenant  for  life,  entered  into  posses- 
sion of  the  estates,  and  of  the  title  deeds.  This  was 
done  with  the  assent  of  Morrice^  but  whether  or  not 
with  the  assent  of  Francis  Denton  was  a  matter  in  con- 
test upon  the  affidavits  used  on  the  present  occasion. 

The  personal  estate  was  more  than  sufficient  to  pay 
the  charges  thereon,  and  part  of  the  surplus  had  been 
handed  over  to  the  Plaintiff.  The  annuities  were  not  at 
any  time  in  arrear. 


In  September  1842,  Morrice  died,  and  in  November 
following,  Atkinson  was,  under  powers  contained  in  the 
will,  appointed  a  new  trustee  in  the  place  of  Morrice. 

After  this  time,  disputes  took  place  between  the 
tenant  for  life  and  the  trustees,  as  to  the  right  to  the 
possession  of  the  estates  and  of  the  title  deeds;  the  trus- 
tees, on  their  part,  insisting,  that  they  were  entitled  to 
the  possession  of  both.  They  required  that  the  deeds 
should  be  delivered  up  to  them,  that  the  rents  should 
be  received  by  the  Plaintiff  as  their  ngent,  and  that  the 

receipts 
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1844.  receipts  should  be  giveo  in  their  names.  This  cbdm 
not  having  been  acquiesced  in  by  the  Plaintiff  the  trus- 
tees, in  March  1844,  commenced  an  action  of  detimne 
against  the  Plaintiff  to  recover  the  title  deeds,  and  gave 
notice  to  the  tenants  to  pay  the  rents  to  them. 

Thomas  Denton^  thereupon,  filed  this  bill,  praying  the 
performance  of  the  trusts  of  the  testator's  will ;  that  it 
might  be  declared  that  the  Plaintifl^  so  long  as  he 
kept  down  the  annuities,  was  entitled  to  receive  the 
rents  of  the  estate  and  hold  the  title-deeds,  or,  if  the 
Court  should  think  fit,  that  they  should  be  brought  into 
Court  The  bill  also  prayed  an  injunction,  to  restram 
the  trustees  from  proceeding  in  the  action  of  detinue  and 
from  distraining  &c.  on  the  tenants,  or  compelling  them 
to  pay  the  rents  to  the  trustees,  and  from  disturbing  the 
Plaintiff's  possession. 

A  motion  was  now  made  for  the  injunction. 

One  ground  on  which  the  motion  was  resisted  was, 
that  the  Plaintiff,  of  his  own  authority,  had  cut  down 
and  sold  a  number  of  trees  upon  the  estate,  and  had 
rendered  no  account  thereof  to  the  trustees.  On  this 
point,  there  were  many  affidavits  filed  as  to  the  pro* 
priety  of  cutting  the  timber.  It  appeared  that  part  of 
the  timber  had  been  cut  on  another  neighbouring  estate, 
the  sole  property  of  the  Plaintiff 

Mr.  Kindersley  and  Mr.  James  Parker^  in  support  of 
the  motion,  contended,  that  as  the  trustees  had  no  active 
duties  to  perform,  the  cestui  que  trusty  according  to  the 
ordinary  rule,  was  entitled  to  the  possession  of  the 
estate;  that  as  the  annuities  had  been  regularly  kept 
down,  there  was  no  necessity  for  the  interference  of 
the  trustees,  on  behalf  of  the  annuitants,  who  had  a 

legal 
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legal  remedy  for  recovering  their  annuities  by  means*  1844. 

of  their   power  of  entry  and   distress,   in   case  they  ^T'^^'"^^ 

should  be  in  arrear.  o. 


As  to  the  timber,  they  contended,  that  it  appeared 
from  the  affidavits  that  it  had  been  cut  down  in  the 
proper  and  provident  management  of  the  estate,  and 
that  the  produce  had  been  principally  applied  in  re- 
pairing upon  the  estate.  They  further  argued,  that 
as  the  Defendants  had  acquiesced  in  the  existing  mode 
of  dealing  with  the  estate  and  with  the  title-deeds  down 
to  the  present  time,  they  had  no  right  unnecessarily 
to  vary  it. 

Mr.  T\imer  and  Mr.  Malins^  contr&» 

The  testator  has  thought  fit  to  give  to  tlie  trustees 
the  legal  estate,  and  has  entrusted  them  with  the  per- 
formance of  duties  in  respect  to  it;  they  are  to  see  that 
the  annuities  are  regularly  paid,  and  also  that  the  estate 
is  properly  managed  and  protected,  not  for  the  sake  of 
the  Plaintiff,  but  for  those  entitled  in  remainder.  They 
ought,  therefore,  substantially,  to  have  the  possession 
on  behalf  of  the  various  persons  interested  in  the  estate. 

As  trustees  and  legal  owners  of  the  estate,  they  are 
entitled  to  the  possession  of  the  title-deeds  on  behalf  of 
all  parties ;  and  it  would  be  an  act  of  great  negligence 
and  a  breach  of  duty  for  trustees  to  leave  them  in  the 
hands  of  the  tenant  for  life ;  Evans  v.  BickneU.  (a) 

The  Plaintiff  has  no  right  to  cut  timber  without  the 
sanction  and  concurrence  of  the  trustees.  He  is  not  to 
be  the  judge  of  what,  as  between  himself  and  those  in 

remainder, 
(a)  6  Vei.  173. 


Demton. 
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'remainder,  is  proper  to  be  cut;  and  he  ought  to  have 
kept  a  proper  account  of  the  produce. 

Jenkins  v.  MiIford{a)  and  Doe  dem.  Lloyd  v.  Passing- 
ham  (6),  as  to  the  legal  estate,  were  cited. 

The  Master  of  the  Rolls,  without  hearing  a  reply. 

This  is  a  case  which  happily  very  rarely  arises  be- 
tween trustee  and  cestui  que  trust.  There  is  no  question 
as  to  any  breach  of  trust,  but  the  sole  contest  is  for 
power,  and  arises  from  a  personal  feeling,  the  gratifica- 
tion of  which,  I  confess,  I  am  unable  to  appreciate  the 
value  of. 

I  have  not  now  to  determine  either  the  nature  or  ex- 
tent of  the  estate  vested  in  the  trustees,  because  I  will 
assume  that  they  have  the  legal  estate  to  any  extent 
they  may  require  for  the  purpose  of  the  present  motion. 
I  have  no  doubt  whatever  that  the  testator  devised  the 
estate  to  the  trustees  for  the  protection  of  the  estate; 
and  if  it  now  appeared  that  the  trustees  were  de- 
sirous of  exercising  the  power  which  the  legal  estate 
gives  them,  for  the  purpose  oF  protecting  the  estate 
from  any  injury  which  it  was  likely  to  suffer,  I  certainly 
should  in  no  way  interfere.  But  how  does  the  case 
stand?  Notwithstanding  all  the  observations  I  have 
heard,  I  must  take  it  that  Mr.  Denton,  the  trustee, 
has  acquiesced  in  the  possession  of  this  estate  by  the 
equitable  tenant  for  life.  What  does  it  signify  that 
now  and  then  he  made  his  complaints,  or  that  he 
could  not  get  his  co-trustee  to  concur  with  him  in 
asserting  the  right  he  now  insists  on.  If  any  interference 
on  the  part  of  the  trustees  was  necessary  for  the  protec- 
tion of  the  estate,  this  Court  was  at  all  times  open  to 

him. 


(a)  1  Jflc.  4-  W,  629. 


{b)  6  Dam.  ^  Cr.  305. 
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him.  He,  however,  never  applied,  but  acquiesced  in 
the  possession  of  this  estate  by  the  equitable  tenant  for 
life,  who  has  regularly  paid  the  annuities:  in  that 
respect,  at  least,  there  has  been  no  default  on  the  part 
of  the  tenant  for  life.  The  Plaintiff  has  therefore  been 
in  possession  from  the  death  of  the  testator  down  to  the 
present  time :  he  has  kept  down  the  annuities ;  and  he 
has  done  this  with  the  acquiescence  of  the  trustees.  As 
I  understand  the  case,  all  this  has  been  done  in  accord- 
ance with  the  will,  which  directed  the  trustees  either 
to  pay  the  rents  to,  or  permit  the  same  to  be  received  by 
the  tenant  for  life.  The  trustees  now  desire  to  have  the 
rents  received  in  their  own  names,  and  to  have  pos- 
session of  the  title-deeds. 


1844. 


Denton 

V, 

Denton. 


In  the  course  of  this  proceeding,  I  believe  there  has 
been  some  error  on  both  sides.  The  Plaintiff,  Mr. 
Dentorij  has  desired  and  assumed  to  be,  and  to  seem  to 
the  world  to  be,  somewhat  more  independent  of  the 
trustees  than  the  testator  intended.  In  that  respect,  I 
think  he  has  acted  under  considerable  error. 


The  trustees  now  desire  to  have  this  matter  put  on  a 
different  footing ;  but  what  has  happened  ?  There  is  no 
arrear  of  the  annuities,  but  it  is  said  that  there  has  been 
a  cutting  down  of  timber.  Now  certainly,  in  my  opinion, 
the  Plaintiff  has  no  right  to  cut  down  timber  without  the 
consent  of  the  trustees ;  and  I  think  also  that  he  com- 
mitted considerable  error  when  he  cut  down  his  own 
timber  and  timber  belonging  to  the  estate,  and  mixed  up 
the  whole  into  one  transaction.  If  he  cut  down  timber 
on  the  settled  estate  for  the  performance  of  the  duties 
attached  to  him  as  tenant  for  life,  it  was  his  duty  to 
have  preserved  a  distinct  account  and  distinct  evidence 
of  the  timber  he  so  cut  down,  and  of  its  application, 
because  he  was  bound  to  account  for  it  to  the  trustees. 

The 


394  CASES  IN  CHANCERY. 

1844.  The  trustees^  therefore,  now  desire  that  the  system 

^"t^"^^"^     which  has  gone  on  from  the   testator's  death  to  the 
Dbnton 

o.  present  time  may  be  discontinued,  not  because  the  tenant 

Dbnton.  f^^  |jf^  ^^^^  ^^^^  ^^j  thing  wrong,  for  nothing  had  before 
been  said  about  the  timber,  but  because  something  wrong 
may  be  done.  That,  I  think,  is  a  subject  which  may 
hereafter  be  properly  examined  into ;  but  what  I  am  to 
consider  upon  this  interlocutory  application  is,  whether 
the  state  of  circumstances  existing  from  the  testator's 
death  to  the  present  time  ought  not  to  be  continned  up 
to  the  hearing  of  the  cause,  preserving  matters  as  they 
were ;  and  I  think  there  is  no  reason  at  all  why  this 
state  of  things  should,  at  present,  be  ahered. 

At  the  same  time,  I  am  desirous  of  not  saying  any 
thing  which  may  tend  to  diminish  the  legal  power  the 
trustees  may  have.  I  say  nothing  about  their  estate; 
they  may  be  entitled  to  the  whole  extent  they  now  con- 
tend for;  and  it  may  be  extremely  necessary  for  the 
purpose  of  protecting  the  estate,  that  they  should  in- 
terfere. What  I  have  now  to  consider  is,  whether  they 
have  done  right  in  interfering  with  the  existing  state  of 
things,  and  in  endeavouring  to  take  away  from  the  Plain- 
tiiF,  before  his  rights  have  been  finally  determined,  that 
which  the  trustee  has  heretofore  acquiesced  in  his  having. 

Before  I  interfere,  I  must  have  a  very  distinct  under- 
taking from  the  Plaintiff,  to  keep  down  the  annuities, 
—  iiot  to  cut  any  timber  without  the  consent  of  the  trus-  ■ 
tees,  —  not  to  grant  any  lease  beyond  leases  from  year 
to  year,  without  the  consent  of  the  trustees*  The 
Plaintiff  giving  these  undertakings,  and  bringing  the 
deeds  into  Court,  and  leave  being  given  to  the  De- 
fendants to  apply  if  any  of  them  should  be  infringed, 
I  shall  restrain  the  Defendants  from  proceeding  with 
the  action,  and  from  interfering  with  the  Plaintiff  in  the 
receipt  of  the  rents.   • 
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ROWLEY  V.  ADAMS.  3f/irrA  i. «.  4, 

5,  6,  7.  9, 
Ma^  9, 

npmS  cause  came  before  the  Court  upon  exceptions  Special  direc- 
■■-    to  the  Master's  report.     The  facts  are  fully  de-  J  d"JI:r^e  for" 

tailed  in  the  judgment  of  the  Master  of  the  Rolls.  an  account, 

•^     ^  ^     that  if  the 

^11*  Master  should 
be  unable  to 
take  such  account,  by  reason  of  the  non-production  of  the  books  of  account  or 
other  circumstances,  he  should  ascertain  and  slate  such  circumstances,  and  report 
thereon. 

Difficulty  in  making  a  decree  against  parties  depending  on  the  result  of  accounts, 
which  could  not  be  satisfactorily  taken,  m  consequence  of  the  loss  of  the  books  of 
account. 

Executors  having,  for  about  three  years,  paid  interest  on  the  Plaintiff's  legacies, 
the  Court,  at  the  fi^t  hearing,  directed  accounts,  with  a  view  of  determining,  from 
the  state  of  the  assets,  the  liability  of  the  executors  to  pay  the  legacies.  The  Court, 
on  further  directions,  refused  to  hold,  that  by  payment  of  interest  the  executors  had 
admitted  assets,  such  a  conclusion  being  wholly  at  variauce  with  all  that  had  been 
previously  done  in  the  suit. 

In  1825  the  testator  and  his  son  Henry  E,^  who  had  previously  carried  on  busi- 
ngs as  brewers,  admitted  another  son,  George,  into  partnership.  By  the  partner- 
ship deed,  it  was  agreed,  that  the  plant  &c.,  which  it  was  stated  had  been  valued  at 
63,600^,,  exclusive  of  the  stock  and  debts,  should  he  the  capital,  of  which  the  tes- 
tator was  to  be  entitled  to  a  moiety.  The  testator's  surplus  monies  in  the  business 
were  represented  to  amount  to  48,915/.,  on  which  tlie  testator  was  to  receive  in* 
terest.  The  testator  died  in  1836,  having,  by  his  will,  given  his  surplus  capital  to 
his  executors,  in  trust,  to  invest  on  security,  and  pay  the  income  to  his  wife,  and 
after  her  death  to  set  apart  two  legacies  of  1S,000/.  each  for  his  daughters  and  their 
children;  and  he  gave  his  interest  in  the  business,  and  the  stipulated  ordinary 
capital,  to  his  sons  Henry  E,,  George,  and  WiUiam,  who  was  a  minor,  and  he 
directed  and  required  his  executors  to  carry  on  the  business,  in  conjunction  with 
his  sons,  until  the  youngest  attained  twenty-one,  and  he  empowered  them  to  sell 
the  brewery  during  WUliam^s  minority.  He  charged  his  freehold  and  other  pro- 
perty with  the  payment  of  his  surplus  capital,  and  directed  mortgages  of  his  real 
estate  for  securing  the  legacies.  Ihe  will  was  not  proved  till  December  1827;  but, 
after  the  testator's  death  the  executori  left  the  surviving  partners  in  the  undis- 
turbed possession  of  the  partnership  property,  and  though  they  did  not  take  any 
active  part,  the  business  was  carried  on  with  their  concurrence.  Disputes  arose 
between  the  surviving  partners,  and  a  suit  for  administration  was  instituted,  which, 
through  the  interference  of  the  executors,  was  abandoned.  In  January  1838  the 
executors  ioined  in  deeds  whereby  the  partnership  was  dissolved,  and  Henry  E, 
assigned  his  interest  to  George  in  consideration  of  20,000/.,  and  the  executors  re- 
leased Henry  E.  from  all  claims  in  respect  of  any  surplus  capital.  The  business 
was  afterwards  sold  with  the  sanction  of  the  Court,  and  in  March  1830  was  found 
to  be  insolvent,  and  the  partnership  property  turned  out  to  be  wholly  unproductive 
to  the  testator's  estate.    In  January  IB3 1  a  bill  was  filed  by  infants  interested  in  the 

two 


S96 


1844. 


two  legacies, 
seeking  to 
charge  the 
executors  with 
wilful  default 
in  not  having 
obtained  pay- 
ment of  tne 
legacies  out  of 
the  surplus 
capital.    By 
several 
decretal 
orders,  ac- 
counts were 
directed  to  be 
taken  as  to 
the  accuracy 
of  the  recitals 
in  the  part- 
nership deed, 
the  value  of 
the  plant  &c., 
and  the  sur- 
plus money 
due  to  the 
testator  at  his 
death,  and 
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Sir  ^///amjPo&/^  (Solicitor-General),  Mr.  Kinderdey 
and  Mr. Russell f  Tor  the  executors,  and  in  support  of. 
the  exceptions. 

Mr.  Turner  and  Mr.  James  Parker^  for  the  Plaintiffs, 
the  children  of  the  legatees  of  12,000/. 

Mr.  Tinney  and  Mr.  Erskine,  for  Mr.  and  Mrs.  Banxh 
ley^  and  Mr.  and  Mrs.  Adams. 

Mr.  Wratfy  for  the  representatives  of  William  Wyattj 
the  testator's  youngest  son. 

Mr.  Temple  and  Mr.  CoUitis^  for  Henry  Earley  WyatL 

Sir  William  Folleit,  in  reply. 


Tfie  Master  of  the  Rolls. 

By  a  decretal  order  made  in  these  causes,  on  the  9th 

of  May  1839,   it  was,   amongst  other  things,  referred 

back 

accounts  of  the  partnership  dealings  and  transactions ;  and  if  he  should  find  that  he 
was  unable  to  take  such  account,  by  reason  of  the  non-production  of  books  of 
account,  be  was  to  state  the  circumstances.  He  was  also  directed  to  inquire  by  whom 
the  partnership  property  was  possessed  at  the  death  of  the  testator,  and  how  disposed 
of»  and  whether  the  executors,  with  due  diligence  and  without  their  wilful  default, 
might  have  possessed  themselves,  out  of  the  partnership  property,  of  sufficient 
to  pay  the  two  legacies  of  12,000/.  The  Master  was  unable  to  take  the  accounts, 
by  reason  of  the  non-production  of  the  books.  He  found,  however,  on  the  im- 
perfect evidence  before  him,  large  sums  due  to  the  testator,  and  large  partnership 
assets,  which  however  varied  in  each  of  his  three  reports:  he  also  found  that  the 
executors  might,  with  due  diligence  &c,  have  possessed  themselves,  out  of  the 
partnership  property,  of  sufficient  to  pay  the  two  legacies.  The  Court,  however, 
was  of  opmion,  that  there  was  no  reason  for  thinking  that  the  testators  surplus 
capital  could,  if  at  all,  have  been  realized  without  putting  an  end  to  the  business, 
which  the  executors  were  not  bound  to  do.  That  though  the  executors  had  not 
fully  or  properly  performed  their  duty,  still  it  was  more  a  matter  of  conjecture  than 
of  proof  what  the  assets  and  liabilities  were,  that  the  results  were  not  accurate  or 
approaching  to  accuracy,  and  that  it  had  not  been  satisfactorily  made  out  either 
that  there  were  partnership  assets,  out  of  which  the  legacies  could  have  been  re- 
covered or  secured,  nor  that  the  assets  were  such  as  to  make  it  impracticable  for 
the  executors  to  obtain  payment  of  the  legacies.  The  Court,  in  this  state  of  things, 
declined  to  charge  the  executors. 


i^9th.l 
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back  to  the  Master  to  enquire  and  state  to  the  Court»  1844. 
by  whom  the  property  and  effects  of  the  partnership  in 
the  causes  mentioned,  existing  at  the  death  of  the  tes- 
tator Henry  Wyatt^  were  possessed  and  received,  and 
how  and  by  whom  the  same  had  been  applied  and  dis- 
posed of|  and  what  had  become  thereof.  And  the 
Master  was  to  enquire,  whether  the  executors,  with  due 
diligence  and  without  their  wilful  default,  might  have 
possessed  themselves,  out  of  the  partnership  property 
and  for  the  testator's  estate,  of  a  sufficient  sum  to  pay 
and  satisfy  the  two  legacies  of  12,000^  each,  found  to 
be  due  to  the  Plaintiffs,  or  any  and  what  part  thereof: 
and  in  making  the  enquiries,  the  Master  was  to  have 
regard  to  the  findings  in  his  several  reports  of  the  29th 
of  April  1835,  the  12th  of  June  1837,  and  the  1st  of 
May  1838. 

The  Master,  by  his  report  dated  the  16th  of  December 
1843,  finds,  that  the  partnership  business  was  carried 
on  after  the  testator's  death  by  Henry  Earley  Wyatt  and 
George  Wyatt  with  the  concurrence  of  the  executors; 
but  he  does  not  find  that  the  executors  or  either  of 
them  interfered  with  or  gave  any  orders  or  directions 
with  respect  to  the  management  thereof,  or  to  the  col- 
lection of  the  assets  thereof.  And,  on  consideration  of 
the  states  of  facts  and  evidence  before  him,  he  finds, 
that  on  the  decease  of  the  te.;tator  there  were  sufficient 
assets  of  the  partnership,  existing  at  the  death  of  the 
testator  Henry  JVyatt^  for  the  payment  of  the  two  lega- 
cies of  12,000/.  each,  and  he  found,  that  the  Defendants 
the  executors,  with  due  diligence  and  without  their  wil- 
ful default,  might  have  possessed  themselves,  out  of  the 
partnership  property  for  the  testator's  estate,  of  a  suffi- 
cient sum  to  pay  and  satisfy  the  legacies  found  due  to 
the  Plaintiffs,  or  that  they  might,  with  due  diligence  and 
without  their  wilful  default,  have  secured,  out  of  such. 

Vol,  VII.  D  d  property 
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1844.        property  and  for  the  testator's  estate,  a  sum  sufficient 
for  the  payment  of  the  legacies. 

To  this  report  the  Defendants,  the  executors,  have 
filed  twenty  exceptions,  of  which  the  three  first  are 
admitted  to  be  the  most  material. 

In  these  exceptions  it  is  alleged,  first,  that  the  Master 
ought  not  to  have  certified,  that  on  the  decease  of  the 
testator  Henry  Wyatt  there  were  sufficient  assets  of  the 
partnership  existing  for  the  payment  of  the  legacies  of 
12,000/.  and  12,000/.  Secondly,  that  he  ought  not  to 
I  have  certified,  that  the  executors,  with  due  diligence  and 

I  without  their  wilful  default,  might  have  possessed  them- 

\  selves,  out  of  the  partnership  property  and  for  the  tes- 

tator's estate,  of  a  sufficient  sum  to  pay  and  satisfy  the 
\  legacies,  or  might,  with  due  diligence  and  without  their 

j  wilful  default,  have  secured,  out  of  such  property  and 

I  for  the  testator's  estate^  a  sum  sufficient  for  payment  of 

I  the  said  legacies.     Thirdly,  that  he  ought  to  have  certi- 

I  fied,  that  the  executors  could  not,  with  due  diligence 

I  and  without  their  wilful  default,  have  possessed  them- 

1  selves,  out  of  the  partnership  property  and  for  the  tes- 

tator's estate,  of  a  sum  sufficient  to  pay  and  satisfy  the 
legacies. 

Henry  Wyatty  the  testator,  had  carried  on  business  as 
a  brewer  on  his  own  account.  He  had  three  sons  — 
Henry  Barley^  George^  and  JVilliam  ;  and,  having  agreed 
to  take  Hairy  Earley  into  partnership  for  a  fourth  share, 
he  executed  a  deed,  dated  the  9th  of  April  1817,  and 
made  between  himself  of  the  one  part,  and  Henry  Earby 
Wyatt  of  the  other  part.  It  was  therein  recited,  that 
the  father  had  proposed  and  agreed  to  take  the  son  into 
partnership  for  the  term  of  twenty-one  years,  and  to 
give  him  (subject  to  a  proviso  after  contained),  a  fourth 

part 
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part  or  share  of  the  plant,  stock  in  trade,  and  effects  or       1844. 
the  business,  except  the  stock  of  malt,  ale,  and  beer,  and     ^"^[^''^^ 
the  debts  owing  to  the  father  up  to  the  1st  of  January  «. 

then  last;  and  further,  that  the  said  one  fourth  share  had  Adams. 
been  estimated  at  the  sum  of  6000/.  as  the  fourth  part  of 
24,000/.,  the  balance  due  to  the  father  from  the  trade, 
upon  which  sum,  it  was  agreed,  that  the  son  should,  out 
oF  his  share  of  profit,  allow  to  the  father  interest  at  the 
rate  of  5  per  cent  per  annum.  In  the  operative  part 
of  the  deed,  it  was  provided  that  Henry  Wyatt^  the 
father,  might,  at  any  time  during  the  continuance  of  the 
partnership,  sell  and  dispose  of  his  share  in  the  partner- 
ship stock  in  trade  and  effects  and  goodwill,  to  ^ny  per- 
son or  persons,  who  should  thereupon  be  taken  and 
received  as  a  partner  in  the  trade^  upon  such  terms  as 
might  be  mutually  agreed  upon  between  the  father  and 
son.  And  it  was  agreed,  that  any  sum  lent  to  the  con- 
cern by  either  party,  or  any  share  of  profits  left  in  the 
concern  by  either  party  with  the  consent  of  the  other, 
should  bear  interest  at  the  rate  of  5  per  cent,  per  an* 
num. 

On  the  1st  di  January  1825,  George  IVyattj  the  second 
son,  was  admitted  a  partner  with  Henry  Wyatt^  the  father, 
and  Henry  Barley  Wyatt,  the  eldest  son.  The  deed  to 
carry  into  efiect  the  agreement  then  made,  is  dated  the 
81  St  oi  December  1825,  and  it  was  made  between  Henry 
WyaU  of  the  first  part,  Henry  Barley  JVyatt  of  the  second 
part,  and  George  Wyatt  of  the  third  part.  The  partner- 
ship between  Henry  Wyatt  and  Henry  Barley  Wyatt  was 
dissolved,  and  it  was  agreed,  that  Henry  Wyatt^  Henry 
Barley  Wyattf  and  George  Wyatty  should  become  and  be 
partners  fi*om  the  1st  of  January  1825,  for  seven  years, 
if  all  of  them,  or  if  Henry  Wyatt  and  either  of  the  others 
should  so  long  live. 

Dd2  The 
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1844.  The  second  article,  which  has  given  rise  to  mach 

controversy  in  this  case,  was  to  the  following  efiect: — 
That  the  plant,  utensils,  implements,  horses,  drays, 
waggons,  carts,  live  and  dead  stock,  and  other  effects 
now  belonging  to  and  employed  in  the  business  which 
have  been  valued  at  the  sum  of  63,626/.  4^.  IdL,  (exclu- 
sive of  the  stock  of  malt,  ale,  and  beer,  and  the  debts 
due  and  owing  to  the  late  partnership  up  to  the  S  1st  of 
Decemba^  last  inclusive,  and  which  are  meant  to  continue 
the  property  of  Henry  Wyatt  and  Henry  Earley  WyaU 
as  part  of  the  effects  of  their  late  partnership,  and  ex- 
clusive also  of  the  principal  sum  of  48,915/L  5s.  lOd 
the  amount  of  surplus  money  due  and  owing  from  the 
business  and  belonging  to  Henry  Wyatt ;  and  also  the 
further  principal  sum  of  3129/.  165.  \0d.  the  amount  of 
surplus  money  due  and  owing  from  the  business,  and 
belonging  to  Henry  Earley  Wyatt^  which  shall  be  em- 
ployed by  and  in  the  said  intended  partnership),  and 
the  capital  of  the  said  partnership  shall  consbt  of  the 
said  sum  of  63,626/.  4$.  1^/.,  and  the  said  several  sums 
of  48,915/.  5s.  lOd.  and  3129/.  I6s.  lOd.  shall  form  a 
surplus  capital  of  the  said  Henry  Wyatt  and  Henry 
Earley  Wyatt^  on  which  they  shall  respectively  receive 
interest.  Henry  Wyatt  was  to  be  entitled  to  one  equal 
moiety  of  the  63,626/i  45.  !(/.,  and  Henry  Earley  Wyatt  to 
an  equal  fourth  part  thereof;  and  the  annual  profits  of 
the  business  were  to  be  applied  in  paying  to  Henry  WyaU 
and  Henry  Earley  Wyatt  interest,  at  5  per  cent,  upon  the 
several  sums  of  48,915/.  5s.  10^/.  and  3129/.  165.  lOd  re- 
spectively, and  the  clear  residue  thereof  was  to  be  paid 
as  to  one  half  to  Henry  Wyatt^  and  Henry  Earley  Wyait 
and  George  Wyatt  were  each  of  them  to  have  one  fourth, 
but,  out  of  the  one  fourth  of  George^  Henry  Wyatt  was 
to  have  interest  at  3  per  cent,  upon  15,909/.  l5.  being 
the  fourth  part  of  the  capital  of  63,626/.  45.  Id. 

No 
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No  one  of  those  who  have  had  to  consider  this  deed,        1844. 
seems  to  have  been  able  to  understand  what  the  parties     T^'^^'"^^ 
really  meant  by  the  recital  which  it  contains,  and  the  v. 

intention  which  they  might  have  had  is,  at  this  time,  in- 
volved in  as  much  obscurity  as  ever.  It  must  be  sup- 
posed, that,  on  the  31st  of  December  1825,  there  was 
considerable  property  belonging  to  the  firm  of  Henry 
Wyatt  and  Son,  and  several  debts  owing  to  and  from  the 
firm.  In  computing  the  capital  to  be  employed  in  the 
new  firm,  certain  portions  of  the  property  were  excluded ; 
amongst  other  portions,  the  debts  owingjo  the  old  con- 
cern :  nothing  is  said  as  to  the  mode  of  paying  the  debts 
owing  by  the  old  concern  ;  but  assuming  that  the  pro- 
perty of  the  old  firm  which  was  excluded  from  the  com- 
putation of  the  capital  to  be  employed  in  the  new  firm 
was  sufiicient  for  the  purpose,  and  was  intended  to  be 
applied  in  payment  of  the  debts  of  the  old  firm,  it  is 
stated,  that  63,626/.  45.  \d,  was  to  be  the  capital  em- 
ployed in  the  new  firm,  and  that  the  two  sums  owing  to 
the  old  partners,  and  amounting  'together  to  upwards  of 
52,000/.,  were  to  form  a  surplus  capital. 

It  would  seem,  that  the  whole  of  the  tangible  property 
with  which  the  business  was  to  be  carried  on,  and  by 
which  all  charges  were  to  be  borne,  had  been  estimated, 
or  perhaps  arbitrarily  stated,  at  63,626/.  and  that  this 
was  the  only  property  out  of  which  the  52,045/.  was  to 
be  paid  to  the  old  partners,  and  yet  interest  at  5  per  cent, 
upon  the  52,045/.  was  made  payable  out  of  the  profits  of 
the  new  firm,  and  George  Wyatt  was,  besides,  to  pay  in- 
terest at  3  per  cent,  on  15,919/.  as  a  fourth  part  of  the 
63,626/.,  stated  to  be  the  value  of  the  capital  to  be  em- 
ployed in  the  new  concern,  just  as  if  no  debt  had  been 
charged  upon  it. 

Dd  $  The 
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1844.  The  business  was,  however,  carried  on,  as  the  parties 

^!?^V"^^     may  have  supposed,  under  the  provisions  of  this  deed. 


Adams. 


Henry  Wyatt  made  his  will,  dated  the  14tb  of  Jme 
1826,  and  he  thereby  bequeathed  to  the  Defendants 
Adams  and  Marks  all  such  surplus  pecuniary  capital  and 
then  accrued  interest  thereon,  as,  at  his  decease,  he  should 
have  in  his  business,  over  and  above  h'ls  rightful  and 
stipulated  capital  therein,  and  also  such  shares  as  he 
should  be  entitled  to  in  government.  East  India  or  Sauik 
Sea  stocky  in  trust  to  invest  the  same  surplus  capital  in 
government  or  real  securities,  and  to  stand  possessed  of 
the  surplus  capital^  stocks  and  funds,  on  trust,  during 
the  life  of  his  wife,  to  pay  the  income  to  her,  and,  aiter 
her  death,  on  trust,  out  of  the  same  surplus  capital 
stocks  and  fiinds,  to  appropriate  and  set  apart  the  two 
several  legacies  of  1 2,000 JL,  each  afterwards  given  for 
the  benefit  of  his  two  daughters  and  their  children ;  and 
he  gave  the  residue  to  his  two  sons  George  and  fViHianL 
And  he  gave  a  copyhold  estate  to  his  wife  for  life,  with 
remainder  to  his  son  George^  and  a  freehold  estate  to  his 
wife  for  life,  with  remainder  to  his  son  WiUianu  And 
then  he  gave,  devised  and  bequeathed  all  his  share  and 
interest  of  and  in  the  brewhouse,  and  of  and  in  the  plant, 
stock  in  trade,  and  all  chattels  used  in  carrying  on  the 
business,  and  of  and  in  the  goodwill  of  the  said  business, 
and  the  stipulated  ordinary  capital  for  carrying  on  the 
said  business  (charged  and  chargeable  as  in  the  said 
will  mentioned),  as  to  one  moiety  of  his  moiety,  being 
one-fourth  of  the  whole,  unto  and  for  the  use  of  his  son 
William  ;  and  as  to  the  other  moiety  of  his  moiety,  being 
the  remaining  one-fourth  of  the  whole,  unto  and  equally 
between  his  sons  George  and  William.  And  he  directed 
and  required  his  executrix  and  executors  to  concur  in 
carrying  and  managing  his  said  business,  in  conjunction 
with  his  sons  for  the  time  being  of  full  age,  on  behalf 

of 
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of  JVUUam^  he  being  under  the  age  of  twenty-one  years ;       1844>. 
and  for  their  trouble  they  were  to  have  50/.  a  year  out    ^JT^*^*^ 
of  fVittiam^s  share,  and  thereout  an  allowance  was  to  be  v. 

made  for  WUliam^a  maintainance,  and  the  residue  of  the  Adams. 
annual  gains  was  to  be  invested  for  his  benefiL  The 
testator  then  gave  the  residue  of  his  personal  estate, 
subject  to  his  debts  and  funeral  and  testamentary  ex- 
penses, and  the  deficiency  of  legacies  and  otherwise  as 
before  mentioned,  to  his  executrix  and  executors  to  be 
invested,  and  the  income  to  be  paid  to  his  wife  for  life, 
and,  after  her  decease,  in  trust  for  his  sons  George  and 
William  and  his  daughters.  The  testator  then  gave  the 
two  legacies  of  12,000/.  each  to  Adams  and  Marks,  in 
trust  for  the  benefit  of  his  daughters  and  their  children, 
vAth  such  remainders  over  as  in  the  will  stated.  He 
then  empowered  the  guardians  of  his  son  William^ 
during  his  minority,  if  they  should  think  fit,  to  sell 
WiUiaffC^  share  in  the  brewery,  and  all  benefit  thereof, 
unto  his  brothers,  or  any  other  person.  He  then  gave 
certain  property  to  his  son  Henry  Earletff  and  for  the 
benefit  of  his  son  WiUiam,  making  the  same  subject  to 
his  just  debts,  funeral  and  testamentary  expenses  and 
legacies.  And  he  declared  that  all  the  freehold  and 
other  property  whatsoever,  devised,  given  and  be- 
queathed by  his  will,  was  so  devised,  given  and  be- 
queathed, subject  to  and  charged  and  chargeable  with 
the  payment  of  the  surplus  capital  continued  or  lent  in 
the  business,  and  the  interest  for  the  same.  And  he 
charged  all  his  copyhold  and  customary  estates  devised 
by  his  will,  and  also  his  residuary  estate,  with  the  pay- 
ment of  the  two  several  sums  of  1 2,000/.  to  his  daughters, 
and  directed  that  interest,  after  the  rate  of  5  per  cent, 
per  annum,  should  be  paid  thereon  till  invested,  from 
and  after  the  decease  of  his  wife ;  and  he  directed  that 
his  sons  and  all  necessary  parties  should,  whenever 
thereunto  required  (and  which  he  directed  might  be 

D  d  ^  done), 
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1844.  done),  duly  execute  good  and  siiflBcient  moitgiges  to 
his  trustees,  of  the  same  copyhold  or  customary  and 
freehold  estates  for  securing  payment  of  the  same  soms 
of  12,000iL  each,  with  interest  for  the  same  sums  re- 
spectively after  the  rate  aforesaid,  and  expenses,  withm 
two  years  after  the  date  of  his  decease,  in  which  mort- 
gages were  to  be  contained  powers  of  sale ;  and  shouhl 
also  enter  into  and  execute  any  other  deed,  for  more 
effectually  charging  and  making  liable  such  estates,  and 
also  the  testator's  residuary  estates,  with  the  payment  of 
the  two  sums  of  12,000^  and  interest  and  expenses. 
And  he  appointed  his  wife,  or,  after  her  decease  or 
second  marriage,  Samuel  Adams  and  Edmund  Marh^ 
guardian  or  guardians  of  his  son  WiUiam  fVyait.  And 
he  appointed  his  wife  and  Adams  and  Marks  executors 
of  his  will. 

The  testator  died  on  the  9th  of  July  1826,  and  the 
executors  were  willing  to  prove  the  will  and  to  act  in 
execution  of  the  trusts  thereof. 

By  the  testator's  death,  the  partnership,  so  far  as  it 
depended  on  the  deed  of  the  3 1st  of  December  1825, 
ceased ;  but  the  testator  directed  and  required  his  exe- 
cutors to  concur  in  carrying  on  the  business  in  conjunction 
with  his  sons  Henry  Earley  and  George.  By  the  recital, 
in  the  deed  of  the  3 1st  of  December  1825,  the  testator 
and  his  sons  had  represented,  that  the  capital  employed 
in  the  concern,  exclusive  of  the  stock  of  ale,  &c.  and  also 
exclusive  of  the  debts  owing  to  the  concern,  exceeded 
68,000/.  and  that  he  had  surplus  capital  to  the  amount 
of  48,000/. 

It  has  been  considered  that,  by  the  expression  "  sur- 
plus capital,"  which  is  used  in  the  deed  of  December  1825, 
the  parties  did  not  mean  monies  or  surplus  capital  be* 

yond 
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yond  what  was  employed  in  the  business,  but  did  mean  1 84*4. 
the  amount  of  debts  due  from  the  partnership  to  the 
indiTidual  partners,  and  payable  out  of  the  partnership 
assets,  which  were,  in  the  first  instan/ce,  subject  to  the 
debts  due  from  the  partnership ;  and,  even  on  the  as- 
sumption that  a  large  debt  was  due  to  the  testator's 
estate  from  the  partnership,  and  that  the  partnership 
property,  after  payment  of  the  debts  due  from  the  part- 
nership to  other  persons,  was  sufficient  to  pay  what  was 
due  to  the  testator,  I  find  nothing  in  the  proceedings 
which  affords  any  reason  for  thinking,  that  the  sum  of 
money  t>r  debt  which  the  testator  called  his  surplus 
capital,  could,  if  at  all,  have  been  raised  or  realised, 
without  putting  an  end  to  the  trade  and  selling  o£P  the 
property  employed  in  it* 

But  having  regard  to  the  circumstances  in  which  the 
executors  were  placed  at  the  time  of  the  testator's  death, 
considering  the  nature  of  his  will,  and  the  recitals  in 
the  deed,  the  executors  appear  to  me  to  have  had  some 
reason  to  think  otherwise.  The  testator  would  seem  to 
have  intended,  not  only  that  the  "  surplus  capital,"  as 
he  called  it,  should  be  taken  out  of  the  concern,  but 
also  that  the  trade  should  be  carried  on,  for  he  gave 
the  surplus  capital  with  other  property  to  the  trustees, 
on  trust  to  be  invested  in  government  or  real  securities, 
and  directed  that  the  interest  arising  therefrom  should 
be  paid  to  his  wife,  and  that  the  principal  money,  after 
her  death,  was  to  be  the  primary  fund  for  payment  of 
the  two  legacies  of  12,000/.;  and  he  also,  by  the  same 
will,  directed  and  required  his  executors  to  concur  with 
his  sons  of  full  age,  in  carrying  on  the  business  till  his 
son  fVilliam  attained  the  age  of  twenty »one  years. 

It  would  seem,  however,  that  the  testator  had  some 
doubt  or  misgiving,  not  only  as  to  the  sufficiency  of  the 

surplus 
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1844.  surplus  capital  to  pay  the  legacies,  but  also  as  to  the 
practicability  of  realising  the  '<  surplus  capital"  out  of 
the  partnership  assets.  He  did  not  intend  his  daughters 
to  rdy  on  that  fund  alone  for  payment  of  the  legacies, 
for,  although  the  legacies  amounted  to  24,000/.,  and  the* 
**  surplus  capital,"  as  it  was  called,  had,  on  the  Slst  of 
December  18S5,  been  sUtedto  be  48,000/.,  and  is  sup- 
posed to  have  been  afterwards  increased,  nevertheless, 
after  making  the  surplus  capital  the  primary  fund  for 
payment  of  the  legacies,  the  testator  charged  his  other 
property  with  the  payment  thereof,  and  directed  secu* 
rity  to  be  given ;  and  he  also  thought  fit  to  subject  and 
charge  his  freehold  and  other  property  with  the  pay- 
ment of  the  '<  surplus  capital "  continued  or  lent  in  the 
business. 

After  the  investigation  which  the  subject  has  under- 
gone, it  is  very  difficult,  if  not  impossible^  to  form  any 
clear  notion  of  that  which  the  testator  intended  to  be 
done ;  and  on  this  part  of  the  case  I  cannot  conclude 
that  the  executors,  even  if  they  had  possessed  the 
power,  would  have  been  to  blame^  or  would  have  be- 
come liable  to  answer,  personally,  for  any  loss  which 
ensued,  merely  because  they  did  not  proceed  at  once  to 
realise,  by  sale  of  the  partnership  property,  such  debt 
as  was  due  to  the  testator  from  the  partnership  at  the 
time  of  his  dealh.  I  do  not  think  that  they  could  have 
done  so,  without  putting  a  stop  to  the  trade,  which  they 
were  expressly  directed  and  required  to  carry  on ;  and 
I  think  that  the  directions  to  invest  the  testator's  '^  sur- 
plus capital "  are  materially  qualified,  not  only  by  the 
directions  to  carry  on  the  trade,  but  also  by  the  direc- 
tion to  secure  the  legacies  in  another  manner,  and  by 
the  '*  surplus  capital "  being  itself  charged  on  the  tes- 
tator's other  property. 

It 
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It  appeared,  upon  the  death  of  the  testator,  that  there  1844. 
was  a  very  valuable  and  important  business  in  which  a 
large  capital  was  employed,  and  which  the  executors 
were  directed  to  concur  in  carrying  on  with  the  testator's 
adult  sons,  until  his  minor  son  came  of  age,  with  the 
intention,  no  doubt,  that  after  that  time,  his  three  sons 
should  carry  on  the  business  in  partnership  together; 
and  also  with  the  intention,  that  the  debt  due  to  him- 
self, which  he  called  *^  surplus  capital,"  should  be  paid, 
and  should  be  the  primary  fund  for  paying  the  legacies 
to  his  daughters,  for  which,  however,  he  provided  other 
security. 

Under  these  circumstances,  the  executors  seem  to 
have  thought,  that  the  assets  would  be  sufficient  to  pay 
every  thing  thereout  payable ;  and  they  seem  only  to 
have  desired  that  the  business  might  be  carried  on  as 
the  testator  intended.  Why  were  they  to  dbtrust 
Henry  Earky  and  George^  the  surviving  partners  of  the 
testator,  with  whom  the  testator  himself  had  directed 
them  to  concur  in  carrying  on  the  trade?  Why  were 
they  to  think,  that  in  doing  the  very  thing  which  the 
testator  had  directed  them  to  do,  they  were  exposing 
his  assets  to  hazard  ?  How  could  they  suppose,  that  in 
following  his  directions,  they  were  committing  a  breach 
of  trust,  and  exposing  themselves  to  liability  ?  But  a 
short  time  after  the  testator's  death,  serious  disputes 
arose  between  Henry  Earley  Wyatt  and  bis  brother 
Gfiorg^,  the  surviving  partners;  and  Henry  Earley  WyatU 
the  elder  brother,  denying  the  validity  of  his  father's 
will,  and,  in  Ncfvember  1826,  causing  a  caveat  to  be 
entered  against  the  proof  of  it.  The  authority  of  the 
trustees  being  thus  questioned,  it  was  impossible  for 
them  to  act  as  if  they  had  obtained  probate. 

It 
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lB4f4fi  It  was  argued,  that  they  ought  to  have  known,  and 

must  have  known,  that  Henry  Barley  Wyatt  had  no  case 
against  the  will.      I  think  it  appears  that  they  never 
had  any  serious  doubt  of  the  will  being  ultimately  estab- 
lished ;  but  Henry  Barley  Wyatt^  in  his  answer  to  the 
bill  filed  by  the  executors  in  1829,  which  was  long  after 
the  caveat  was  withdrawn  and  the  probate  granted,  did 
not  admit  the  validity  of  the  will ;  and  the  executors 
being  for  a  long  time  unable  to  obtain  probate,  the 
limited  power,  which  the  will  would  have  given  them, 
to  interfere  with  the  property  and  rights  of  the  surviv- 
ing partners,  was  very  much  diminished.     The  disputes 
between  the  brothers  Henry  Barley  and  George  pro- 
ceeded  to    great  length.      It  appears,    from   a   letter 
written  by  Mr.  Coote  to  Henry  Barley  in  January  1827, 
that  the  executors  took  the  part  of  George^  and  accused 
Henry  Barley  of  considerable  misconduct.    Whether  the 
accusation  was  well  founded,  or  what  defence  was  made, 
does  not  appear ;  but  it  is  plain,  that  with  such  disputes 
between  the  partners,  the  business  which  they  were  to 
carry  on  could  not  prosper,  and  with  the  knowledge 
which  has  now  been  obtained,  it  cannot  be  doubted, 
that  Mr.  Orchard  and  Mr.  Borwley  Adopted  a  very  pru- 
dent course  for  their  wives  and  families,  when,  on  the 
5th  of  March  1827,  they  filed  a  bill  in  this  Court  to 
have  the  trusts  of  the  will  duly  executed,  and  to  pro- 
cure the  appointment  of  a  receiver  of  the  partnership 
property  and  the  other  personal  estate  of  the  testator, 
and  to  have  the  accounts  taken. 

In  this  bill  it  was  stated,  that  after  the  testator's 
death,  the  trade  was  carried  on  by  Henry  Barley  Wyatt 
and  George  Wyatt  or  one  of  them ;  that  great  difier- 
ences  and  animosities  existed  between  them ;  that  they 
had  no  communication  with  each  other  on  the  ai&irs  of 

the 
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the  trade,  and  that  no  proper  accounts  were  kept,  and         1844. 
misconduct  was  charged  against  Henry  Earley  WyatL 

It  is  to  be  regretted,  and  by  none  so  much  as  by  the 
executors,  that  this  bill  was  not  prosecuted;   but  the 
executors,  and  more  especially   Mr.  Marksy  appear  to 
have  been  persuaded  that  the  assets  were  amply  suffi- 
cient for  payment  of  the  legacies,  and  that  the  trade 
might  be  carried  on  advantageously,  if  Henry  Earley 
Wyait  could  be  prevailed  upon  to  leave  it,  and  if  the 
business  were  not  interfered  with  by  a  receiver.     Under 
these  circumstances,  Mr.  Coote^  who  acted  as  solicitor 
for  George  ,9ii\A  also  for  the  executors,  whilst  he  was 
taking  the  necessary  steps  to  obtain  probate  of  Henry 
Wyaif%  will,  was  also  taking  steps  to  induce  Henry 
Earley  Wyatt  to  sell   his   interest   in   the  concern   to 
George^  and  also  to  induce  the  Plaintiffs  in  Orchard  v. 
Wyatt  to  dismiss  their  bill.     These  several  objects  were 
dependent  on  one  another ;  Orchard  and  Rondey  would 
not  dismiss  their  bill  till  probate  of  the  will  was  granted 
to  the  executors,  and  Henry  Earley  Wyatt  would  not 
agree  to  withdraw  his  caveat^  till  George  had  agreed  to 
purchase  his  share  in  the  concern ;  and  many  difficulties 
arose  in  settling  the  terms  of  the  purchase.     After  very 
carefully  reading  all  the  correspondence,  and  all  the 
evidence  relating  to  the  treaty  and  negotiation,  I  see  no 
reason  to  think,  that  the  executors  and  Mr.  Coote  on 
their  behalf  did  not  act  with  perfect  bonajldes,  and  with 
the  intention  of  carrying  into  effect  the  testator's  inten- 
tion, so  far  as  they  could  after  the  disputes  arose  be- 
tween Henry  Earley  and  George,     It  may  have  been, 
and  I  think  it  was,  very  imprudent  to  assist  or  concur 
in  the  purchase  by   George  of  Henry  Earley   Wyatf% 
share  on  such  terms  as  were  adopted,  and  very  im- 
prudent to  use  any  endeavours  to  procure  the  dismissal 
of  the  bill  in  Orchard  v.  Wyatt ;  but  there  is  nothing  to 

shew. 
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1844.  sbew»  that  the  executors  did  not  adopt  the  course  which 
they  sincerely  believed  to  be  beneficial  to  the  estate  of 
the  testator.  It  seems  manifest,  that  Orchard  and  SaaUy 
mustf  ultimately,  have  been  of  the  same  opinion;  and  I  do 
not  think  that  the  executors  are  liable  to  any  blame  Sor 
not  prosecuting  their  suit  for  probate  with  greater  activity 
than  they  did.  No  unnecessary  delay  appears  to  have 
taken  place,  until  such  progress  had  been  made  towards 
completion  of  the  purchase,  that  further  adverse  pro- 
ceedings would  only  have  occasioned  needless  expense. 

Nevertheless,  it  does  not  appear  to  me  that  the  execu* 
tors  fully  or  properly  performed  their  duty.  Some  in* 
vestigation  of  the  property  and  accounts  had  taken  place, 
and  the  result  of  it  was,  apparently,  such  as  to  satisfy 
the  executors,  that  the  statement  of  the  capital  of  the 
partnership,  recited  in  the  deed  of  the  Slst  of  December 
1825,  was  altogether  erroneous;  that  the  plant,  stock 
and  effects  of  the  partnership,  exclusive  of  beer  and 
malt  and  of  debts  due,  amounted  to  no  such  sum  as 
65,000/. ;  and  that  the  something,  which  was  called  the 
testator's  ^*  surplus  capital,**  amounted  to  no  such  sum 
as  48,000/.  Finding  and  acknowledging  such  errors,  I 
think  that  the  executors  ought  to  have  taken  peculiar 
care  to  have  the  state  of  the  property  and  afiairs  of  the 
partnership  accurately  ascertained,  and  ought  not  to 
have  sanctioned  the  sale  of  Henry  Barley  Wyatfs  share 
to  George,  and  to  have  done  the  other  things  provided 
by  the  deeds  of  January  1828,  without  first  ascertaining 
the  real  value  of  the  capital,  and  the  accurate  state  of 
the  concern  at  the  time  of  the  testator's  death,  and  at 
the  time  of  the  intended  assignment.  They  were  under 
great  difficulties ;  it  seems  probable  that  the  state  of  the 
concern  was  better  known  to  Henry  Barley  Wyatt  than 
it  was,  or  could  be,  to  any  other  person,  and  that  be 
was  not  very  willing  to  give  information.     It  may  have 

been^ 
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been,  that,  notwithstanding  every  proper  exertion,  they  1 844. 
would  not  have  been  able  to  obtain  all  the  information 
which  they  ought  to  have  had ;  but,  in  my  opinion,  if 
they  had  not  the  information  which  the  occasion  re* 
quired,  they  ought  to  have  refused  to  sanction  the 
arrangement  between  Henry  Barley  and  George.  It  was 
strongly  pressed  against  the  executors,  in  argument, 
that  they  improperly  relied  on  such  information  as 
Henry  Barley  tVyatt  thought  proper  to  afford  them  at  a 
meeting  held  on  the  8th  of  June  18^7,  and  proceeding 
upon  that,  entered  into  an  arrangement  which  the  true 
state  of  the  assets  did  not  warrant,  and  thereby  occa- 
sioned great  toss  to  the  estate.  The  whole  extent  of  the 
reliance  which  the  executors  placed  on  Henry  Barley 
fVyatt,  or  how  or  when  he  satisfied  them  that  he  was 
to  be  relied  on,  does  not  appear ;  but  they  admit,  that, 
from  the  representations  made  to  them  by  Henry  Barley 
Wy<xtt  as  to  the  state  of  the  assets  of  the  partnership, 
they  were  induced  to  believe,  that,  on  the  1st  of  January 
1828,  the  testator  had  not  any  **  surplus  capital  **  in  the 
trade,  or  any  sum  of  money  due  to  him  therefrom  on 
his  separate  account,  and  that  there  were  not  any  assets 
of  the  partnership  remaining,  except  his  share  and  inte* 
rest  in  the  partnership  trade,  and  a  mortgage  debt  of 
600A  due  from  Cooper. 

The  testator's  widow  died  on  the  15th  of  April  1827* 

Probate  of  the  will  having  been  obtained  on  the  24th 
of  December  1827,  the  executors  joined  in  the  execution 
of  deeds  of  the  1st  of  January  1828,  whereby  the  part- 
nership was  dissolved  as  to  Henry  Barley  Wyattf  and 
by  which  Henry  Barley  Wyiut  assigned  his  share  and 
interest  in  the  concern  to  George  Wyattf  in  consideration 
of  5000/.  said  to  be  then  paid,  and  the  further  sum  of 
15,000/.  agreed  to  be  paid  by  future  half-yearly  pay- 
ments 
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1844.  menu  of  500/.  each,  and  the  executors,  professing  to  do 
it  as  far  as  they  lawfully  could,  released  Henry  Eariq 
Wyatt  from  all  claim  they  might  have  against  him,  io 
respect  of  any  '^  surplus  capital,''  and  also  from  any 
claim  they  might  have  against  him  as  creditors  of  the 
partnership. 

After  the  date  of  these  deeds,  the  business  was  carried 
on  by  George  Wyait  alone.  On  the  6th  of  May  1827, 
William^  the  younger  brother,  came  of  age.  He  de- 
clined to  become  a  partner  in  the  business,  and  on  the 
15th  of  Jufy  in  the  same  year,  a  new  bill  was  filed  by 
JRaaley  BXLiJL  Orchard^  and  their  wives  and  children,  to 
have  the  estate  protected,  and  the  trusts  of  the  will  exe- 
cuted. In  that  suit,  it  was  allied,  that  the  executors 
had  proved  the  will,  but  that,  in  consequence  of  various 
disputes  and  differences,  they  had  not  acted  in  the  trusts 
or  in  execution  of  jthe  will  of  Henry  IVyatL  A  receiver 
was  appointed,  and  George  Wyatt  having,  with  the  ap- 
probation of  the  executors,  contracted  to  sell  the  pro- 
perty to  Messrs  Thomson^  a  reference  was  made  (a)  to 
the  Master  to  inquire  into  the  propriety  of  that  arrange- 
ment ;  and  ultimately  (&)  it  appeared  that  the  concern  was 
insolvent,  the  debts  owing  by  the  concern  amounting  to 
64,600/.  and  upwards,  whilst  the,  assets  did  not  amount 
to  57,400/. ;  and  thus,  the  partnership  property  turned 
out  to  be  wholly  unproductive  to  the  testator's  estate. 
George  Wyatt  and  Thomson^  not  long  afterwards,  became 
bankrupt  (c),  and  Heniy  Earley  ff^a/^  obtained  payment 
of  part  only  of  the  15,000/.  stipulated  to  be  paid  to  him. 

The  present  bill  was  filed,  by  the  infants  interested 
in  the  two  legacies  of  12,000/.,  on  the  3rd  of  January 

X8S1; 
(a)  Nov,  1829.  (c)  In  Dec,  1831. 

(5)  In  March  1850. 


Sir  John  Leach^  by  his  decree  dated  the  28th  of  April 
183S,  directed  an  inquiry  as  to  the  accuracy  of  the  re- 
citals in  the  deed  of  the  3 1st  of  December  1825 ;  and  an 
inquiry,  what,  at  the  time  of  the  death  of  Henry  Wyatty 
was  the  value  of  the  plant,  utensils,  implements,  horses, 
drays,  waggons,  and  other  effects,  not  excluding  malt, 
ale,  beer,  and  debts ;  and  also  what  was,  at  that  time, 
the  amount  of  surplus  money  due  and  owing  from  the 
business,  and  belonging  to  the  testator. 

Sir  Mm  Leadi  thought  fit  to  direct  the  inquiry  as  to 
the  accuracy  of  the  statement  in  the  partnership  deed, 
although  his  own  mind  appears  to  have  been  satisfied 
on  the  subject,  for  he  said,  that  no  person  looking  at 
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1831 ;  and  the  allegation  on  their  behalf,  which  I  have        1844. 
now  to  consider,  is,  that  the  executors,  without  their 
wilfiil  default,  might  have  obtained  payment  of  the  lega- 
cies of  12,000/.  out  of  the  partnership  property. 

For  the  purpose  of  proving,  that  the  executors  might, 
without  their  wilful  default,  have  obtained  payment  of 
the  two  legacies  of  12,000/.  it  should  be  established  :  — 

FirU.  That  there  were  assets  applicable  to  the  pay- 
ment of  the  legacies,  which  the  executors  might  have 
received. 

Secondly.  That  suph  assets  were  lost,  through  the 
wilful  n^lect  or  default  of  the  executors. 

In  this  case,  therefore,  the  first  question  is,  whether 
the  testator  had  in  the  partnership  concern,  in  the 
shape  of  ^*  surplus  capital "  or  otherwise,  an  interest 
convertible  into  money  sufficient  for  the  payment  of  these 
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1844.        the  case  could  fail  to  see,  that  the  sums  named  in  the 
deed  were  nominal  and  fictitious  sums. 

The  Master  made  his  report  on  the  ^th  day  of  April 
1835 ;  he  states  that  various  books,  which,  by  the  evi- 
dence before  him,  appear  to  have  been  kept  and  used 
in  the  partnership  business,  had  not  been  produced  be- 
fore him,  —  vis.  the  cash  book,  the  bankers'  pass  book« 
the  cheque  book,  two  books  bound  in  calf,  in  which  were 
entered  the  annual  accounts  of  the  partnership  for  the 
year  preceding  the  1st  of  January  1825,  and  two  other 
books,  containing  an  account  of  what  each  partner  had 
drawn  out  And  he  finds,  that,  in  consequence  of  the 
non-production  of  the  books,  he  la  unable  to  state  what, 
on  the  1st  of  January  1825,  was  the  value  of  the  plant 
and  other  articles,  which  in  the  deed  of  the  Slst  of 
December  1825  was  stated  to  amount  to  the  sum  of 
68,626/.  45.  Id.  But  he  found,  that,  on  the  1st  of  Jan- 
uary 1825,  there  was  due  from  the  partnership  to  Henry 
Wyatt  48,915A  Ss.  10</.,  and  to  Henry  Barley  fVyatt 
3129/.  16.^.  10</.,  which  sums  were  considered  as  surplus 
capital ;  but  that  they  did  not  consist  of  monies  or  sur- 
plus capital  over  and  above  what  was  employed  in  the 
trade.  That  13,000/.,  part  of  52,045/.  2t.  8<f.  the  aggre- 
gate of  the  two  sums  owing  to  the  partners,  represented 
improvements  made  to  the  stock  since  the  1st  of  January 
1817,  and  the  residue,  about  39,000/.,  represented  the 
property  of  the  partnership  of  fVyatf  and  Son,  exclusively 
of  the  plant  and  other  things,  and  except  the  improve- 
ments, but  in  the  absence  of  the  books  in  which  the 
accounts  were  entered,  and  of  the  other  books  before 
referred  to,  and  save  as  in  his  report  set  forth,  the 
Master  was  unable  to  state  the  particulars  of  the  sum  of 
13,000/.,  or,  except  as  in  his  report  mentioned,  how  the 
several  sums  of  48,915/.  5s.  lOd.  and  3129/.  165.  were 
made  up,  or  what  was  the  amount  of  surplus  money  due 

and 
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and  owing  from  the  business  to  the  said  Henry  Wyatt  1844. 
and  Henry  Earky  Wyatt  on  the  1st  of  January  1825. 
The  Master  further  finds  what  was  the  value  of  the 
plant  and  other  things  at  the  time  of  the  testator's  death« 
No  evidence  had  been  laid  before  him  as  to  the  quantity 
or  value  of  the  malt,  hops,  and  corn  on  the  premises  at 
that  time ;  but  he  finds  the  value  of  several  other  par* 
ticulars,  amounting  in  the  whole  to  70,208/.,  subject  to 
a  debt  of  8000/.  owing  to  the  bankers ;  and  that  there 
was  owing  to  Henry  Wyatt  from  the  concern  a  sum  of 
57,329/.  95.  8£/. ;  and  that  the  property  liable  to  pay  the 
same  was,  in  the  first  instance,  subject  to  the  debts 
owing  from  the  partnership,  but  that,  from  the  non- 
production  of  the  books,  he  was  unable  to  state,  save  as 
aforesaid,  what  was  the  amount  of  surplus  money  at 
that  time  due  and  owing  from  the  business  and  belong- 
ing to  Henry  WyatL 

Considering  that  the  testator's  assets  were  to  be  deter- 
mined at  the  time  of  his  death,  and  that  the  state  of  the 
partnership  at  a  prior  time  could  only  be  material  as 
affording  a  period  and  a  state  of  accounts  from  which  a 
subsequent  account  could  be  taken,  the  directions  con- 
tained in  the  decree  were  imperfect;  and  upon  the  re- 
port, made  on  such  imperfect  evidence,  in  answer  to  the 
inquiries  directed  by  Sir  John  Leach^  no  further  direc- 
tions could  be  given,  and  the  case  coming  on  before  Lord 
Cottenham^  when  Master  of  the  Rolls,  on  the  11th  of  Jan<- 
*uaiy  1836,  he  directed  an  account  to  be  taken  of  the  part- 
nership dealings  and  transactions,  regard  being  had  to 
the  findings  stated  in  the  Master's  report  of  the  29th  of 
AprU  1835 ;  and  if  he  should  find  that  he  was  unable  to 
take  such  account,  by  reason  of  the  non-production  of 
books  of  account  or  other  circumstances,  he  was  to  ascer- 
inin  and  state  such  circumstances  and  to  make  a  separate 
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1844>.  report  thereof  (a);  and  thereupon  the  parties  were  to 
be  at  liberty  to  apply  to  the  Court  for  such  further 
order  as  should  be  necessary,  and  the  usual  accounts 
were  directed  to  be  taken  of  the  testator's  personal  estate, 
debts,  and  legacies,  and  the  Master  was  to  inquire  as  to 
the  real  estate. 

In  his  judgment,  on  making  this  order.  Lord  CoUeth- 
ham  noticed,  that  the  Plaintiffs  were  claiming  their  lega- 
cies out  of  a  speci6ed  part  of  the  testator's  estate,  and 
could  not  be  in  a  better  situation  than  a  legatee  of  such 
specific  part  would  be,  and  that  no  specific  l^atee 
could  recover  the  thing  bequeathed,  without  proving 
the  existence  of  the  thing  bequeathed,  and  that  it  was 
not  wanted  to  satisfy  prior  charges. 

The  Master  made  a  separate  report,  dated  the  12th 
of  June  18S7,  and  thereby  found,  from  such  evidence  as 
was  before  him,  that  hops  belonging  to  the  brewery  busi* 
ness  at  the  testator's  death  were,  according  to  one  esti- 
mate, of  the  value  of  799S/.  I5s^  and,  according  to  another 
estimate^  of  the  value  of  4898/.  15«.,  and  that,  besides  the 
book  debts  owing  to  the  bankers,  the  partnership  was 
indebted  to  other  persons  to  the  amount  of  17,463^  {b); 
and  he  expressed  his  opinion  to  be,  that,  by  reason  of 
the  non-production  of  the  books  of  account  therein  men- 
tioned and  the  circumstances  therein  contained,  he  could 
not  take  the  account  of  the  partnership  dealings  and 
transactions  by  the  order  directed  to  be  taken,  fiirthef 
than  before  mentioned,  and  that  he  had  no  means  what- 
ever of  taking  any  account  as  between  the  individual 
partners  in  the  business. 

Exceptions 

(a)  See  Turner  v.  Comey^  5  stock  of  malt  on  the  premises  at 
BetnoHtSlS.  the  death  of  the  testator  was 

(6)  He  also  found   that  the      worth  13,015/.  16f. 
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Exceptions  were  taken  to  the  separate  report,  and  ^  }3^ 
the  Master  made  his  general  report  on  the  Istof  May 
1888,  and  the  cause  came  before  me  on  the  exceptions 
and  for  further  directions.  The  exceptions  were  over- 
ruled, and  on  the  9th  of  May  1839  it  was  referred 
back  to  the  Master  to  make  the  inquiries  which  I  have 
before  particularly  mentioned,  (a) 

This  order  was  reheard  before  the  Lord  Chancellor, 
who  confirmed  it  (ft),  and,  in  pursuance  thereof,  the 
Master  made  his  report  of  the  16th  o(  December  1843, 
which  is  now  under  consideration. 

The  general  result  of  the  Master's  report  is,  that  at 
the  time  of  the  testator's  death  the  partnership  assets 
were  of  the  value  of  89,961/. ;  that  the  debts  owing  from 
the  firm  to  strangers  amounted  to  39,748/.,  leaving  a 
surplus  of  somewhat  more  than  50,000/. ;  that  the  firm 
was  indebted  to  the  testator  in  more  than  57,000/. :  and 
the  Master  has  concluded,  that  the  executors  might, 
without  their  wilful  default,  have  obtained  out  of  the 
assets,  and  for  the  testator's  estate,  a  sufficient  sum  to 
pay  the  two  legacies  of  12,000/.  each,  or  might  have 
obtained  security  for  them. 

It  is  obvious  that  the  Master,  although  he  has  used 
the  utmost  diligence,  has  not  been  able  to  obtain  results 
satisfactorily  shewing  the  state  of  the  assets  and  liabili- 
ties of  the  firm.  Having  used  his  best  endeavours  to 
obtfdn  accurate  results,  he  states,  in  his  different  reports, 
that,  save  as  he  has  done,  he  is  unable,  in  consequence 
of  the  non-appearance  of  the  books  relating  to  the  part- 
nership, to  state  the  property  and  effects  of  the  partner- 
ship existing  at  the  testator's  death,  or  by  whom  they 

were 

(a)  AtUiy  p.  396.  (6)  4  Myi.  df  Ct.  554. 
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1844.  were  received  or  applied,  or  what  parts  thereof  were 
outstanding.  After  all  the  trouble  which  has  been 
taken,  and  all  the  expense  incurred,  it  is,  at  this  time, 
more  a  matter  of  conjecture  than  of  proof  what  the 
assets  and  liabilities  were. 

The  accounts  of  the  dealings  and  transactions  of  the 
partnership  have  not  been,  and  cannot  be,  accurately 
taken.  No  account  has  been  taken  between  the  indi- 
vidual partners.  It  does  not  appear  what  would  pro- 
bably have  been  produced  by  a  sale  of  the  plant  and 
stock,  on  breaking  up  the  business  shortly  after  the  tes- 
tator's death.  The  value  of  the  malt,  though  stated  in 
a  report  which  has  been  confirmed,  does  not  rest  on 
proof  which  can  be  called  satisfactory.  The  value  of 
the  hops,  as  stated  in  this  report,  is  not  satisfactorily 
proved ;  and  the  amount  of  debts,  in  the  first  report 
stated  to  be  8000/.  and  upwards,  in  the  second  report 
stated  to  be  25,468/.,  and  in  the  present  report  stated 
to  be  89,748/.,  cannot  be  considered  as  accurately  ascer- 
tained. It  may  possibly  be,  that  an  accurate  statement 
of  the  accounts  and  liabilities  would  not  so  alter  the  pre- 
sent apparent  state  of  the  assets  as  to  shew,  that  after 
payment  of  the  debts,  there  would  not  have  been  a  sur- 
plus belonging  to  the  partners  of  such  amount,  that  the 
testator's  share  of  it  would  have  been  sufficient  to  pay 
these  two  legacies ;  but  this  is  not  and  cannot  be  proved, 
because  no  complete  and  accurate  account  can.be  taken. 
The  assets,  as  stated  by  the  Master,  comprise  debts  due 
to  the  testator  and  his  partner  Henry  Earley  JVyatt,  and 
debts  due  to  the  testator  and  his  two  sons  as  partners. 
What  was  due  and  payable  to  the  testator  from  either 
of  the  partners  does  not  appear.  Some  portions  of  the 
several  debts  have  not  been  received ;  and  it  does  not 
appear,  whether,  by  any  exertion,  the  unreceived  debts 
could  have  been  collected ;  neither  does  it  appear,  whe- 
ther 
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ther  all  the  debts  which  were  in  fact  received  could  have        1844, 
been  collected,  if  the  business  had  been  suddenly  put  an 
end  to;  and  we  do  not  know  what  was  the  true  amount 
of  the  demands  upon  the  concern. 

To  what  extent  the  results  obtained  by  the  Master 
are  erroneous,  in  consequence  of  the  imperfect  and  un- 
satisfactory evidence  before  him,  it  is  impossible  to  say; 
bat  I  cannot  affirm,  or  even  think  it  probable^  that  the 
results  are  accurate,  or  approaching  to  accuracy.  With 
results,  which,  as  it  seems  to  me,  must  be  to  some,  and 
even  a  very  considerable  extent,  erroneous,  and  without 
having  any  means  of  obtaining  results  which  can  be 
relied  on  as  accurate^  or  of  shewing  the  extent  of  the 
errors  occasioned  by  the  non-production  of  books  and 
accounts,  can  I  say  that  the  executors  are  answerable 
as  if  the  results  were  ascertained  to  be  accurate? 

Every  successive  investigation  has  resulted  in  an  ap- 
parent increase  of  assets,  but  also  in  an  apparent  de- 
crease of  surplus  applicable  to  the  payment  of  the  debts 
due  to  the  partners.  None  of  the  results  are  or  can  be 
considered  as  accurate^  but  such  as  they  are  (and  the 
Master  could  not  do  better,  nor  are  better  results  likely 
to  be  ever  attained),  in  round  numbers,  the  first  re- 
port (a)  shewed  assets  70,000^,  ascertained  debts  8000/. 
and  upwards,  leaving  a  surplus  of  about  62,000A  The 
second  report  {b)  shewed  assets  88,000/.,  ascertained 
debts  25,000A,  leaving  a  surplus  of  58,000/1 ;  and  the  last 
report  shews  assets  89,000/.,  ascertained  debts  39,000/., 
leaving  a  surplus  of  50,000/. ;  the  principal  items,  in  all 
the  reports,  resting  on  most  imperfect  evidence.  Is  it 
possible  to  treat  this  last  result  as  if  it  were  accurate,  to 
charge  the  executors  personally,  as  if  it  were  proved  to 

be 

(a)  Ante,  403.  {b)  Ante,  4oi. 
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1844.  be  so?  Such  a  proceeding  would,  as  it  appears  to  me, 
be  inflicting  an  arbitrary  penalty  upon  the  executors, 
instead  of  charging  them  with  ascertained  assets^  which  f 
without  a  breach  of  trust,  they  might  have  received. 

I  am,  as  I  have  before  stated,  far  from  stating  that  the 
executors  fully  performed  their  duty;  they  were,  I 
think,  greatly  mistaken  in  using  endeavours,  which  un« 
fortunately  succeeded,  to  stop  the  suit  which  was  com- 
menced, for  the  security  of  the  legatees;  gready  mis- 
taken in  dealing  with  the  property  without  having  an 
accurate  account  of  it  taken,  and  greatly  mistaken  in 
executing  a  release  to  Henry  Earley  fVyalt,  in  the  manner 
they  did ;  but,  in  a  case  where  it  is  not  proved  by  any 
satisfactory  evidence  that  the  most  active  diligence  could 
have  obtained  payment  of  these  legacies  out  of  the  part- 
nership property,  I  feel  an  insuperable  diflSculty  in 
saying,  that  the  executors  might,  without  their  wilful 
default,  have  received  them.  The  Master,  indeed,  has 
not  found  absolutely,  that  the  Defendants  might  have 
possessed  themselves,  out  of  the  partnership  property 
and  for  the  testator's  estate,  of  a  sufficient  sum  to  pay  the 
legacies,  but  he  proceeds,  in  continuation  of  the  same 
sentence,  as  follows :  **  or  they  might,  with  due  diligence 
and  without  their  wilful  default,  have  secured,  out  of 
such  property  and  for  the  testator's  estate,  a  sum  suffi- 
cient for  the  payment  of  the  said  legacies."  Consider- 
ing that  a  caveat  had  been  entered  against  the  probate 
of  the  will,  and  that  the  surviving  partners  had  a  legal 
right  to  possess  themselves  of  the  partnership  assets, 
and  to  collect  the  debts,  it  is  obvious,  that  the  execu- 
tors, who  could  not  prove  the  will  till  a  subsequent  time, 
could  only  have  secured  the  partnership  assets,  and  the 
payment  of  the  legacies  out  of  the  testator's  interest  in 
them,  by  filing  a  bill  in  a  Court  of  Equity,  or  by  avail- 
ing themselves  of  the  bill  already  filed  by  the  legatees. 

I  think 
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I  think  that  the  executors  (who  were  trustees  oF  the 
legacies)  might,  by  a  bill  of  their  own,  have  obtained 
the  appointment  of  a  receiver.  Acting  in  concurrence 
with  the  legatees,  a  receiver  might  have  been  appointed 
in  their  suit,  and  it  would  have  been  much  better  if  such 
a  course  had  been  adopted ;  but  were  the  circumstances, 
as  they  were  then  known,  such,  as  to  make  it  the  im- 
perative duty  of  the  executors  to  adopt  it? 

Considering  the  statement  which  the  partners  had 
made  of  their  capital  in  their  parti^rship  deed,  there 
seemed  to  be  sufficient  reason  to  believe  that  the  con- 
cern was  prosperous,  and  might  pay  what  was  due  ftom 
it  to  the  testator.  If  this  were  an  error,  as  it  probably 
was,  it  was  occasioned  by  the  testator  himself;  but  there 
seemed  to  be  nothing  but  the  conduct  imputed,  truly 
or  erroneously,  to  Henry  Barley  WyatU  to  prevent  the 
future  prosperity  of  the  trade,  which  the  testator  had 
expressly  directed  them  to  carry  on,  and  it  was  clear, 
that  the  appointment  of  a  receiver,  if  it  did  not  put 
an  end  to  the  trade  altogether,  would  very  greatly  in- 
jure it.  The  executors,  by  filing  a  bill  or  concurring  in 
the  appointment  of  a  receiver,  would,  at  once,  have 
relieved  themselves  from  all  further  responsibility ;  but, 
in  the  circumstances  in  which  they  were  placed,  I  can- 
not say  that  their  abstaining  from  filing  a  bill  was  such 
a  wilful  neglect  as  would  make  them  personally  answer- 
able for  something  which  might  have  been  recovered  by 
the  suit,  and  which,  in  the  absence  of  the  suit,  was  lost ; 
and  how  is  it  possible  to  ascertain  what  might  have  been 
recovered  in  the  suit?  Who  can  venture  to  affirm  that 
by  the  suit,  if  duly  prosecuted,  24,000/.  might  have 
been  recovered  for  the  testator's  estate  out  of  this  con- 
cern, of  which  so  little  is  accurately  known  ? 

The 
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The  executors  were  traders  dealing  with  the  ooncern, 
and  were  creditors  of  it,  and  it  was  argued,  that  they 
had  a  strong  personal  interest  in  the  business  being 
carried  on.  They  might  have  had,  perhaps  had,  some 
interest  of  that  kind  ;  but  they  did  not  interfere  in  the 
conduct  of  the  trade,  and  there  is  really  nothing  to  shew 
that  any  such  personal  interest  influenced  their  conduct 
The  mere  existence,  or  probable  existence,  of  such  an 
interest  naturally  excites  suspicion ;  but  in  courts  of 
justice  suspicion  must  not  be  permitted  to  usurp  the 
place  of  evidence  and  established  truth. 


And  it  was  argued  at  the  bar,  that  the  executors 
having  paid,  or  consented  to  the  payment  of  interest  on 
the  legacies  (a),  ought  to  be  held  to  have  admitted  assets 
for  payment  of  the  legacies;  but  such  a  conclusion 
would  be  wholly  at  variance  with  all  that  has  been  done 
in  these  causes.  If  the  Court  had  considered  that, 
under  the  circumstances  of  this  case,  the  executors  were 
to  be  held  to  have  admitted  assets  to  pay  the  legacies, 
all  the  investigations  which  have  been  made  would  (so 
far  as  the  legacies  are  concerned)  have  been  wholly 
unnecessary.  And  having  regard  to  all  the  other  cir* 
cumstances  which  I  have  stated,  I  am  unable  to  con- 
clude that  the  executors  could,  without  their  wilful  de- 
fault, have  secured,  out  of  the  partnership  property  for 
the  testator's  estate,  a  sufficient  sum  to  pay  the  legacies. 


Being  of  this  opinion,  I  must  allow  the  two  first  ex- 
ceptions ;  but  the  evidence  is  not  such  as  to  enable  me 
to  allow  the  third.  It  does  not  appear  to  me  to  be 
satisfactorily  made  out,  that  there  were  partnership  assets 
out  of  which  the  legacies  could  have  been  recovered  or 
secured  ;  on  the  other  hand,  it  is  not  satisfactorily  made 

out, 
{a)  Down  to  the  18th  of  Aj)ril  1829. 
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out,  that  the  assets  were  such  as  to  make  it  impracticable  1844. 
for  the  executors  to  obtain  payment  of  the  legacies.  I 
cannot  affirm  either  one  or  the  other,  —  either  the  pro- 
position in  the  report  that  the  executors  might  have 
obtained  the  legacies,  or  the  proposition  in  the  third 
exception,  that  they  could  not. 

The  parties  have,  I  think,  on  both  sides  properly 
considered  that  the  other  exceptions  are  not  very  mate- 
rial to  be  considered ;  but  I  have  examined  them,  and 
I  am  of  opinion  that,  except  the  fourth,  they  must  all 
of  them  be  overruled.  I  do  not  at  present  consider 
whether  any  hope  can  be  entertained  of  obtaining  fur- 
ther information  upon  further  inquiry,  or  whether  any 
of  the  parties  may  or  may  not  be  entitled  to  any  further 
inquiry,  if  they  desire  it.  Those  questions  may  be  con- 
sidered on  further  directions ;  but  I  am  of  opinion  that 
the  evidence,  as  it  stands,  is  not  sufficient  to  support 
the  finding  as  to  the  hops,  which  are  the  subject  of  the 
fourth  exception ;  and,  attending  to  the  inquiries  upon 
which  the  Master  proceeded,  to  the  directions  given, 
and  to  the  evidence  obtained,  I  am  of  opinion  that  the 
Master  was  perfectly  right,  in  the  regard  which  he  had 
to  his  former  findings.  He  was  well  aware  of  the  im- 
perfect nature  of  the  evidence  on  which  those  findings 
rested  ;  and  he  has  admitted  evidence  to  prove  them  to 
be  erroneous,  and  has  either  corrected  them,  or  retained 
them,  as  upon  the  evidence  appeared  to  him  to  be 
proper ;  and  in  this  respect  I  think  that  he  proceeded 
correctly,  and  has  come  to  right  conclusions.  On  this 
ground,  I  overrule  all  the  exceptions  from  the  5th  to 
the  1 2th,  both  of  them* included. 

Upon  the  evidence,  I  am  of  opinion,  that  the  execu- 
tors did  leave  the  surviving  partners  in  the  undisturbed 
possession  of  the  partnership  property,  and  that  they 

did 
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18i4.  did  so  far  consent  to  and  encourage  the  business  being 
carried  on  by  the  surviving  partners,  that  although  they 
did  not  take  any  active  part  in  carrying  on  the  trade, 
it  may  be  properly  said,  the  business  was  carried  on  by 
the  surviving  partners  with  their  concurrence ;  and  for 
ttiese  reasons,  and  because  there  was  no  direction  to 
ascertain  the  state  of  the  assets  on  the  1st  of  January 
1825,  I  am  of  opinion  that  the  thirteenth,  fourteenth, 
fifteenth,  and  nineteenth  exceptions  must  be  disallowed. 

The  findings  of  the  Master  upon  subjects  of  the  six- 
teenth, seventeenth,  and  eighteenth  exceptions,  appear 
to  me  to  be  in  accordance  with  the  evidence ;  and  the 
exceptions  must,  for  that  reason,  be  overruled.  I  think 
that  Mr.  Coote  was  acting  for  the  executors  as  well  as 
for  George  Wyatt  during  the  negotiation. 

The  twentieth  exception  relates  to  the  real  estate,  and 
was  not  argued,  (a) 

(a)  This  exception  was  subse-  see  poH.  An  appeal  to  the 
quently  argued^  and  the  further  House  of  Lords  is  howerer 
directions  and  costs  disposed  of;      pending. 
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IN 

THE  ROLLS  COURT. 


TITLEY  i;,  WOLSTENHOLME. 

nnHE  question  in  this  cause  related  to  the  validity,  A  testator  de- 

in  equity,  of  a  devise  made  by  a  surviving  trustee  p^J^  ^^ 

of  the  trust  estates,  having  regard  to  the  particular  ex-  estate,  on  cer- 

1  .      1        .1*  •         1  11      tain  trusts* 

pressions  used  in  the  will  creating  the  trust,  and  to  the  which,  as  the  ] 

fact,  that  no  express  power  of  appointing  new  trustees  Court  con- 
was  thereby  given.  The  circumstances  which  gave  rise  tesutor  in- 
to  the  quesUon  are  as  follows :  -  p^% 

his  trustees 
Richard  Titley,  the  testator,  by  his  will   dated  in  "jJ^SwvJrs 
1828,  devised  and  bequeathed  his  real  and  personal  and  survivor, 
estate  to  his  wife,  his  son  Richard,  and  Robert  Tebbutt^  hei„  and  as- 

« their  sjgnsorby 
the  executors 
or  administraton,  of  the  survivor.  The  will  contained  no  power  to  appoint  new 
trustees.  The  surviving  trustee  devised  and  bequeathed  the  trust  estates  and  powers 
to  il.,  j9.,  and  C,  upon  the  trusts  of  the  first  will :  Held,  that  this  devise  and  the 
appointment  of  A,^  JS.,  and  C.  as  trustees,  were  valid. 

Where  a  trust  estate  is  limited  to  several  trustees,  and  the  survivors  and  survivor 
of  them,  and  the  heirs  of  the  survivor  of  them,  the  surviving  trustee  does  not  com- 
mit a  breach  of  trust  by  not  permitting  the  trust  estate  to  >descend,  or  by  devising 
it  to  proper  persons,  on  the  trusts  to  which  it  was  subject  in  the  hands  of  the  sur- 
viving trustee.    Semble. 

Vol.  VI  L  Ff 
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*^  tbeir  heirs,  executors,  adroioistrators,  and  assigns," 
upon  the  trusts,  &c.  after  mentioned.  He  then  de- 
clared the  trusts,  which,  on  eleven  seyeral  occasions,  he 
expressed  as  being  to  be  performed  by  **the  said 
trustees,  and  the  survivors  and  survivor  of  them,  bis 
or  her  heirs  and  assigns."  The  same  persons  were  em- 
powered to  sell  the  residuary  real  estate,  and  to  give 
receipts  for  the  purchase  money,  and  ^*  the  said  trustees 
and  executors,  and  the  survivors  and  survivor  of  them," 
were  to  get  in  the  personal  estate. 


The  **  said  trustees  and  the  executors,  and  the  sur- 
vivor and  survivors  of  them,  his  or  her  executors  and 
administrators,"  were  to  apply  the  proceeds  of  the  sale 
of  the  real  estate  directed  to  be  sold,  and  of  his  personal 
estate,  in  payment  of  specified  lq;acies  to  his  children, 
and  were  to  invest  the  residue  in  realty,  and  apply  the 
rents  as  therein  mentioned,  and  in  the  mean  time  to 
invest  in  the  funds,  &c. 

He  declared,  that  **  if  it  should  appear  to  his  said 
trustees,  or  the  survivors  or  survivor  of  them,  his  or 
her  heirs  or  assigns,  that  it  would  be  advantageous  * 
to  sell  his  estate  at  Gorton,  or  the  estates  to  be  pur« 
chased  "  by  the  said  trustees,"  by  virtue  of  the  powers 
thereinbefore  given  them,  it  should  be  lawful  <<  for  the 
said  trustees,  or  the  survivors  or  survivor  "  of  them,  to 
do  so. 


There  was  a  power  of  leasing  to  **  his  said  trustees 
for  the  time  being,"  and  an  indemnity  clause  to  his 
^'  trustees  and  executors ; "  and  the  testator  declared, 
that  *^  the  said  trustees  and  executors,  and  each  of 
them,  their  and  each  of  their  heirs,  executors,  ad- 
ministrators and  assigns,"  might  reimburse  themselves 
their  costs,  &c.  &c. ;  and  he  appointed  his  wife,  Henry 

BurgesSf 
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Bw^esSf  Bobert   Tebbtdtf    and    his    son   Sickard  ex-       1844« 
ecators.  ^""^I^y^ 

TlTLBY 

9. 

The  ¥rill  contained  no  power  to  appoint  new  trustees*     ^i^l^' 

By  the  deaths  of  the  other  parties,  Robert  TMutt  be- 
came the  sole  surviving  executor  and  trustee. 

Robert  Tebbuti,  by  his  will  dated  in  1888,  after  dis- 
posing of  his  own  real  and  personal  estate^  devised  and 
bequeathed  to  Edward  Titley,  David  Waddington,  and 
Charles  Wolstenholmef  their  heirs,  executors,  adminis- 
trators, and  assigns,  all  the  trust  estates,  monies,  and 
premises  vested  in  him  as  surviving  devisee  in  trust  and 
executor  of  the  will  of  Richard  Tittey^  upon  the  trusts, 
8tc.  8u^,  expressed  in  the  will  of  Richard  Titley;  and 
he  appointed  Wolstenholmey  Crompton^  Unmn^  and  Oilier^ 
executors. 


This  bill  was  filed  by  the  cestuis  que  trust  under  the 
will  of  the  original  testator,  praying  a  declaration  that 
Robert  Tebbutt  was  not  authorized  to  appoint  trustees, 
and  that  the  devise  and  bequest  of  the  trust  estates  by  his 
will  was  invalid  and  inefiectual,  and  for  the  appointment 
of  new  trustees,  and  conveyance  to  them  of  the  trust 
premises. 

Mr.  Bacon  for  the  Plointifis.  The  will  of  7i% 
gives  no  authority  to  the  trustees  to  nominate  new 
trustees ;  the  devise  of  the  trust  estate  is  therefore  in- 
valid, and  new  trustees  should  be  appointed  under  the 
authority  of  the  Court.  This  case  is  governed  by  the 
decision  in  Cooke  v.  Cra''j^ord{a)f  in  which  case  a  tes- 
tator devised  his  real  estates  to  A,,  jB.,  and  C,  in  trust 

that 

(a)  13  SimofU,  91. 
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18i4.  that  they,  or  the  surviyors  or  sandvor  of  them,  or  the 
heirs  of  the  survivor,  should,  as  soon  as  conveniently 
might  be  after  his  decease,  but  at  their  discretion,  sell 
the  same ;  and  he  empowered  them  and  their  heirs  to 
make  contracts  with  and  conveyances  to  the  purchasers : 
and  declared  that  the  receipts  of  them,  or  the  survivors  or 
survivor  of  them,  or  the  heirSf  executors,  or  adminbtra- 
tors  of  such  survivor,  should  be  good  discharges  to  the 
purchasers :  and  he  directed  that  they,  their  heirs,  admi- 
nistrators, and  assigns  should  hold  the  proceeds  of  the 
sale  upon  certain  trusts.  A.  and  B.  disclaimed,  aud  C 
alone  acted.  He  devised  the  estates  to  M.  and  JV.  upon 
the  trusts  affecting  the  same.  After  his  death,  M»  and 
N.  agreed  to  sell  the  estates  to  P. :  it  was  held  by  Sir 
L.  Shadwett  that  M.  and  N.  were  not  entitled  to  execute 
the  trust  for  sale,  as  they  were  the  devisees,  and  not  the 
heirs,  of  C. 

The  Vice-Chancellor  of  England,  in  giving  judgment 
in  that  case,  said,  **  It  is  plain  that,  when  Wittiam 
Hattf  who,  by  the  disclaimer  of  Burkitt  and  WooUey^ 
became  the  sole  trustee,  thought  fit  to  devise  the  legal 
estate  that  was  vested  in  him,  he  did  an  act  which  he 
was  not  authorized  to  do.  And  here  I  must  enter  my 
protest  against  the  proposition,  which  was  stated  in  the 
course  of  the  argument,  that  it  is  a  beneficial  thing 
for  a  trustee  to  devise  an  estate  which  is  vested  in  him 
in  that  character.  My  opinion  is,  that  it  is  not  bene- 
ficial to  the  testator's  estate  that  he  should  be  allowed 
to  dispose  of  it  to  whomsoever  he  may  think  proper; 
nor  is  it  lawful  for  him  to  make  any  dbposition  of  it 
He  ought  to  permit  it  to  descend ;  for,  in  so  doing,  he 
acts  in  accordance  with  the  devise  made  to  him.  If  he 
devises  the  estate,  I  am  inclined  to  think  that  the 
Court,  if  it  were  urged  so  to  do,  would  order  the  costs 
of  getting  the  legal  estate  out  of  the  devisee,  to  be 

borne 
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borne  by  the  assets  of  the  trustee.  I  see  no  substantial 
distinction  between  a  conveyance  by  act  inter  vivos^  and 
a  devise;  for  the  latter  is  nothing  but  a  post  mortem 
conveyance;  and,  if  the  one  is  unlawful,  the  other  must 
be  unlawful." 


1844. 


In  Tctamsend  v.  Wilson  (a)  it  was  held,  that  a  power 
of  sale  given  to  three  trustees,  was  not  well  executed 
by  the  two  surviving  trustees ;  and  in  Bradford  v.  Bel- 
Jield  (i),  it  was  determined  that  a  trust  for  sale  vested 
in  A.  and  his  heirs,  could  not  be  executed  by  an  as- 
sign of  A. 


The  testator  having  abstained  from  giving  to  his 
trustee  any  power  of  selecting  his  successors,  it  was 
as  much  a  breach  of  trust  to  devise  the  trust  estate,  as  it 
would  have  been  to  have  transferred  it  in  his  lifetime. 

He  referred  to  2  Jarman  on  WiUst  p.  714. 

Mr.  Tttmer  and  Mr.  Little  for  the  Defendants.  This 
case  does  not  come  within  the  decision  of  Cooke  v. 
Crcemford.  Here  the  devise  and  bequest  is  to  the 
trustees,  their  heirs,  executors,  administrators,  and  as^ 
signSf  and  the  trusts  are  to  be  performed  by  the  assigns. 
In  Cooke  v.  Crawford  the  Vice-Chancellor  of  England 
observed  on  the  omission  of  the  word  assigns.  He  says, 
*^  It  is  observable  that  the  testator  has  not  used  the  word 
^  assigns,'  either  in  the  clause  in  which  he  has  created 
the  trust  for  sale,  or  in  either  of  the  two  clauses  that 
follow  it^  in  which  he  points  out  the  machinery  by  which 
the  sale  is  to  be  effected.  He  does  not  introduce  that 
word  until  he  begins  to  speak  of  something  that  is  to  be 
done  after  the  sale  has  taken  place,  that  is,  until  he 

declares 

(a)  1  Bam.  ^  Aid.  608.,  and         (6)  S  ISmons^  364. 
3  Mad.  261. 
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declares  the  trusts  upon  which  the  proceeds  of  the  sak 
are  to  be  held." 

A  trustee  who  has  undertaken  a  trust  cannot,  without 
authority,  relieve  himself  from  his  duty,  and  refer  its 
performance  to  another  person,  for  dd^aius  rum  potest 
delegare.  The  rule,  however,  ceases  upon  the  death  of 
the  trustee,  when  there  is  an  end  to  all  personal  confi- 
dence, for  a  testator  cannot  be  supposed  to  entertain 
any  personal  confidence  in  the  heir,  executor,  or  ad- 
ministrator of  a  trustee ;  they  must  be  unknown  to  the 
testator,  as  it  depends  on  the  chance  of  events  who  may 
fill  those  characters. 

If  it  be  a  breach  of  trust  to  devise  a  trust  estate,  it 
would  be  equally  one  for  a  trustee  to  make  a  general 
devise  without  excepting  thereout  the  trust  estates.  The 
testator,  by  the  use  of  the  words  ^^  executors"  and  as- 
signs, must  have  intended  his  trustee  to  have  some  power 
of  nomination ;  and  it  would  be  no  more  improper  to 
make  a  devisee  than  to  appoint  an  executor.  The  inte- 
rests of  the  cesttds  que  trust  might  require  such  a  devise ; 
for  the  heir  might  be  an  infant  or  lunatic,  or  under  dis- 
ability, or  an  alien.  To  prevent  the  estate  falling  into 
improper  hands  or  escheating  to  the  Queen,  who  would 
not  be  bound  by  the  trusts,  it  surely  would  not  be  wrong 
to  devise  the  trust  estate  to  trustworthy  persons,  by 
whom  the  trusts  might  be  carried  into  execution. 

A  "  devisee"  may  come  within  the  term  "  heir,*'  as 
he  is  considered  the  hcsres  foetus^  besides  which  a  devisee 
is  an  **  assignee"  in  law ;  Whitfield  v.  Hao).  {a) 

Lord  Eldon  did  not  concur  in  the  decision  in  Toftxms- 

end  V.  Wilson  as  appears  in  Hall  v.  Dewes  (&),  and  Brad" 

ford  V.  Belfield  (c)  does  not  apply. 

Lastly, 
(a)  S  Shower, 69.  (c)  2  Simons,S64. 

lb)  Jacob,  189.    j 
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Lastly.  Conveyancers  have  always  considered^  that  1844. 
in  these  cases  a  trustee  might  properly  devise  a  trust 
estate.  The  result  of  holding  the  contrary  will  be  not 
only  to  destroy  many  titles,  but  to  make  the  estates  of  the 
trustees,  who  have  heretofore  devised  trust  estates,  liable 
at  this  moment  for  a  breach  of  trust.  The  Court  has 
always  regard  to  the  established  practice  of  conveyancers, 
and  considering  the  prejudicial  consequences,  will  not 
feel  inclined  to  extend  the  doctrine  of  Cooke  v.  Craafbrd. 

They  also  referred  to  Lord  Braybroke  v.  Inskip  (a), 
WaU  V.  Bright  (&),  The  Midland  Counties  Bailway  C<m- 
pany  v.  Westcomb.  {e) 

Mr.  Bacon  in  reply.  The  testator  has  pointed  out 
the  heir  as  the  person  who  is  to  perform  the  trusts  after 
the  death  of  the  trustee,  and  the  latter  had  no  authority 
to  vaiy  that  arrangement. 

If  diflSculties  arise  in  cases  of  lunacy,  &c.,  a  proper 
remedy  will  be  applied ;  but  these  difficulties  are  not  to 
extend  the  powers  of  a  trustee,  and  enable  him  to  ex- 
ercise a  discretion  which  the  author  of  the  trust  has  not 
given  him. 

The  Master  of  the  Rolls.  Jidy  s. 

Robert  Tebbutt  was  surviving  trustee  and  executor 
under  the  will  of  Richard  Tiiley.  By  his  will  dated  the 
SOth  oijuly  1838,  Robert  Tebbutt  gave,  devised,  and  be- 
queathed unto  the  use  of  Edtoard  Titley^  David  Wad-- 
dingtonj  and  Charles  Wolstenholmcy  their  heirs,  executors, 
administrators  and  assigns,  all  the  trust  estates,  monies, 

and 

(a)  8  Fei.  417.  (c)  11  Sim,  57. 

(A)  1  Jact.  4-  W,  494.,   1  Siig, 
on  Powers  (6th  ed.),  233. 
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and  premises  vested  in  him  as  surviving  devisee  in  trust 
and  executor,  named  and  appointed  in  and  by  tbe  last 
will  of  Richard  Titley^  to  hold  the  same,  to  the  use  of 
the  said  Edward  Titley^  David  Waddingtcnj  and  Charles 
WoUtenhcimej  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  and  quality  of  the 
same  premises  respectively,  upon  the  same  trusts,  and 
to  and  for  the  same  ends,  intents,  and  purposes,  and 
under  and  subject  to  the  same  powers,  provisoes,  and 
declarations  as  are  limited,  expressed,  declared,  and  con- 
tained of  and  concerning  the  said  estates,  monies,  and 
premises,  in  and  by  the  said  will  of  the  said  Richard 
Titley^  or  as  near  thereto  as  cireumstances  would  admit. 


The  question  in  this  cause  is,  whether  the  devisees  in 
trust,  under  the  will  of  Robert  Tebbutt  have,  by  virtoe  of 
the  devise,  lawfully  become  trustees  of  the  estates  de- 
vised by  the  will  of  Richard  Titley.  It  is  admitted  that 
the  legal  estates  and  interests  which  were  vested  in 
Robert  Tebbutt^  as  surviving  trustee  and  executor,  have, 
by  virtue  of  his  will,  become  vested  in  his  devisees  and 
legatees ;  that  they,  as  such  devisees  and  legatees,  are 
under  an  obligation  so  to  dispose  of  such  legal  estates 
and  interests,  that  the  cestuis  que  trust  under  the  will  of 
Richard  Titley  may  have  the  benefit  of  them ;  but  it  is 
alleged,  that  they  have  not,  themselves,  any  legal  autho- 
rity to  execute  the  trusts,  and  consequently,  that  new 
trustees  ought  to  be  appointed  for  the  purpose  by  this 
Court. 


Richard  Titley^  the  testator,  by  his  will,  dated  the 
16th  oi  January  1828,  gave,  devised,  and  bequeathed 
to  his  wife,  his  son  Richard^  and  Robert  Tebbutt^  their 
heirs,  executors,  administrators,  and  assigns,  all  his 
real  estate  and  all  his  personal  estate;  to  hold  the  same 
real  and  personal  estate,  to  the  use  of  his  wife,  his  son 

Richardj 
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Richard,  and  Bobert  Tebbutt,  their  heirs,   executorsi        1844. 
administrators,  and  assigns,  according  to  the  nature 
thereof,  to,  for,  and  upon  the  several  uses,  trusts,  ends, 
intents,  and  purposes  in  his  will  after  mentioned  and 
declared.    And  then  he  proceeds  to  particularise  the 
trusts,  directing  a  part  of  the  trusts  which  was  to  be 
performed  by  application  of  the  personal  estate,  to  be 
performed  by  the  trustees,  and  the  survivors  and  sur- 
vivor of  them,  his  or  her  executors  or  administrators, 
and  directing  other  parts  of  the  trusts  which  were  to  be 
performed  by  applicatioa  of  rents  or  by  conveyance  or 
sale  of  real  estates,  to  be  performed  by  the  trustees,  and 
the  survivors  or  survivor  of  them,  his  or  her  heirs  and 
assigns.     There  are,  in  the  will,  a  few  directions  given, 
ia  reqpect  of  which  neither  the  word  **  exeeutors ''  nor 
the  word  **  assigns  "  is  distinctly  used ;  as  where  he  says 
«  my  said  trustees,  or  any  of  them,"  **  my  said  trustees," 
'*  my  trustees  and  executors,"  *^  my  trustees  and  exe- 
cutors, and  the  survivors  and  survivor  of  them,"  **or  my 
trustees  for  the  time  being;"  but  this  case  is  very  dis- 
tinguishable from  the  case  of  Doom  v.  WorraU  (a),  where, 
although  the  gift  was  to  the  trustees,  their  executors, 
administrators,  and  assigns,  there  was  a  mere  personal 
direction  given  to  the  trustees:  and,  having  regard  to  the 
whole  will,  I  consider  it  to  be  clear,  that  on  all  occa- 
sions to  which  I  have  referred,  the  expressions  used 
had  reference  to  the  class  of  persons  to  whom  he  had 
given  the  real  and  personal  estate  on  the  trusts  of  his 
will,  and  whom  he  has,  in  the  course  of  his  will,  re- 
peatedly designated  and  described  as  the  persons  by 
whom  the  trusts  were  to  be  performed;  and,  (upon  a 
careful  examination  of  the  will,)  I  am  of  opinion,  that 
the  testator  intended  that  the  trusts  of  his  will  should 
be  performed  by  the  trustees  named,  and  the  survivors 

and 
[a)  1  Mj/l.^K.$^\. 
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and  sunrivor,  and  by  the  heirs  and  assigns,  or  by  the 
executors  or  administrators  of  the  survivor,  and  that  he 
has  used  words  sufficient  to  give  validity  and  effisct  to 
that  intention. 

The  testator  has  not,  by  his  will,  given  any  power  to 
appoint  new  trustees,  and  it  is  thereupon  argued,  jusdy, 
that  the  trustees,  or  the  survivors  or  survivor  of  them, 
could  not,  by  any  assignment  or  act  inter  vfoos,  relieve 
themselves  from  the  responsibilities  and  duties  of  the 
trust;  but  it  is  further  contended,  that  the  same  dis- 
ability attends  any  assignment  by  way  of  devise  or  be* 
quest,  and  that  although  the  estate  and  property  may 
be  vested  in  the  devisees  or  legatees  of  the  suniving 
trustee,  the  duties  and  the  responsibilities  attending  the 
execution  of  the  trusts  remain  in  the  legal  represent- 
atives, real  and  personal,  of  the  surviving  trustee. 

Upon  this  occasion,  there  is  no  question  as  to  the 
trustworthiness  of  the  devisees,  or  as  to  any  fraodnl^t 
or  improper  motive  of  the  surviving  trustee  in  making 
the  devise  and  bequest.  The  argument,  in  this  case, 
has  been,  properly,  conducted  on  the  supposition  that 
the  devise  was,  or  at  least  may  have  been,  made  to 
trustworthy  persons,  for  the  purpose  of  better  executing 
the  trusts.  No  imputation  has  been  cast  upon  the  con- 
duct of  the  surviving  trustee,  or  upon  the  conduct, 
character,  or  trustworthiness  of  his  devisees  and  le- 
gatees; and  the  case  is,  therefore,  to  be  considered 
independently  of  any  circumstance  involving  any  such 
imputation. 


When  a  trust  estate  is  limited  to  several  trustees,  and 
the  survivors  and  survivor  of  them,  and  the  heirs  of  the 
survivor  of  them,  and  no  power  of  appointing  new 
trustees  is  given,   we  observe  a  personal  confidence 

given. 
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giveDy  or  at  least  probably  giveD,  to  every  one  of  the 
several  trustees.  As  any  one  may  be  the  survivor,  the 
whole  power  will  eventually  come  to  that  one»  and  be  is 
entrusted  with  it,  and  being  so»  he  is  not,  without  a  spe- 
cial power»  to  assign  it  to  any  other ;  he  cannot,  of  Iiis  own 
authority,  during  his  own  life,  relieve  himself  from  the 
duties  and  responsibilities  whidi  he  has  undertaken. 


1844. 


But  we  cannot  assume,  that  the  author  of  the  trust 
placed  any  personal  confidence  in  the  heir  of  the  sur- 
vivor; it  cannot  be  known,  beforehand,  which  one  of 
the  several  trustees  may  be  the  survivor ;  and  as  to  the 
contingent  survivor,  it  cannot  be  known,  beforehand, 
whether  he  may  have  an  heir  or  not,  or  whether  the 
heir  may  be  one,  or  may  consist  of  many  persons,  trust- 
worthy or  not,  married  women,  infants,  or  bankrupts, 
within  or  without  the  jurisdiction.  The  reasons,  there- 
fore, which  forbid  the  surviving  trustee  from  making  an 
assignment  inter  moos^  in  such  a  case,  do  not  seem  to 
apply  to  an  assignment  by  devise  or  bequest;  which, 
being  made  to  take  effect  only  after  the  death  of  the 
last  surviving  trustee^  and  consequentiy  after  the  expira- 
tion of  all  personal  confidence  may,  perhaps  not  im-* 
properly,  be  considered  as  made  without  any  violation 
or  breach  of  trust  It  is  to  take  effect,  only  at  a  time 
when  there  must  be  a  substitution  or  change  of  trus- 
tees:—  there  must  be  a  devolution  or  transmission  of 
the  estate,  to  some  one  or  more  persons  not  immediately 
or  directly  trusted  by  the  author  of  the  trust:  —  the 
estate  subject  to  the  trusts  must  pass  either  to  the  hares 
natus  or  the  fueres  foetus  of  the  surviving  trustee,  and 
if  the  heir  or  heirs  at  law,  whatever  may  be  their  situa- 
tion, condition,  or  number,  must  be  the  substituted 
trustee  or  trustees,  the  greatest  inconvenience  may 
arise,  and  there  are  no  means  of  obviating  them,  other 
than  by  applicatio^i  to  this  Court.     With  great  respect 

for 
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for  those  who  think  otherwise,  and  quite  aware  that 
some  inconveniences,  which  can  only  be  obviated  in  this 
Court,  may  arise,  from  devising  trust  estates  to  improper 
persons,  for  improper  purposes,  I  cannot,  at  present, 
see  my  way  to  the  conclusion,  that  in  the  case  con- 
templated, the  surviving  trustee  commits  a  breach  of 
trust  by  not  permitting  the  trust  estate  to  descend,  or 
by  devising  it  to  proper  persons,  on  the  trusts  to  which 
it  was  subject  in  the  hands  of  the  surviving  trustee. 


But  the  case  so  considered  is  not  the  present  case.  We 
have,  in  this  will,  expressions  which  clearly  show  that 
the  testator  intended  the  trusts  to  be  performed  by  the 
'*  assigns"  of  the  surviving  trustee;  and  in  construing 
the  will,  we  must,  if  practicable^  ascribe  a  rational  and 
legal  efiect  to  every  word  which  it  contains.  We  cannot, 
consistently  with  the  rules  of  this  Court,  consider  the 
word  **  assigns  "  as  meanmg  the  persons  who  may  be 
made  such  by  the  spontaneous  act  of  die  surviving 
trustee  to  take  effect  during  his  life ;  but  there  seems 
nothing  to  prevent  our  considering  it  as  meaning  the 
persons  who  may  be  made  such  by  devise  and  be- 
quest ;  and  if  we  do  not  consider  the  word  ^*  assigns  "as 
meaning  such  persons,  it  would,  in  this  will,  have  no 
meaning  or  effect  whatever. 


For  these  reasons,  and  under  the  circumstances  of  this 
case,  I  am  of  opinion,  that  the  devise  and  bequest  made 
by  Bobert  Tebbutt  of  the  trust  estates  held  by  him  under 
the  will  of  Richard  Titlet/^  was  a  good  and  valid  devise 
and  bequest;  and  that  the  estates  thereby  given  to 
Edward  Tttleyy  David  Waddinglarif  and  Charles  Wobtm- 
holme  are  vested  in  them,  on  such  of  the  trusts  thereof 
declared  by  the  will  ofMichard  TMey^  as  now  remain 
.  to  be  performed. 
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RIDGWAY  V.  WOODHOUSE.  March  i8« 

Aprils* 

JOSEPH  JUDGWAY,  by  his  will  dated  the  18th  A  testator 

February  1841,   directed  the  charitable  bequests  charitable 

given  by  him  to  be  paid  out  of  such  part  of  his  per-  bcsj?®*^  ^^ 

sonal  estate  not  specifically   bequeathed  as  might  be  pure  person- 

legally  bequeathed  or  charged  by  will  for  charitable  ^,^**"faii" 

purposes,  in  preference  to  bb  debts,  testamentary  and  other  charges; 

funeral  expences,  and  legacies,  and  all  other  charges  ^^^  his  real 

whatsoever,  and  he  exempted  such  part  of  his  estate  as  and  personal 

might  be  legally  given,  bequeathed,  or  charged  for  cha-  ^ees,  upon 

ritable  purposes  from  payment  of  or  contribution  to  his  trust,  to  lay 
^    '^  ^  '^  out  the  pcr- 

debts,  and  such  other  charges,  and  he  imposed  the  same  sonol  estate  in 

upon  the  remainder  of  his  estate,  real  and  personal,  so  ^  M^thc 
far  as  might  be  necessary ;  and  he  directed  his  assets  to  rents,  &c.  to 
be  duly  marshalled  for  that  purpose.  i;fg .  ^^^  i,^ 

directed,  that 
The  testator  also  gave  to  his  sister  Alice  Harrison  the  %^^^^^^ 

dear  yearly  sum  of  400/*  should  reside 

with,  or  dwell 
in  the  bouse 
But  he  provided,  that  in  case  Thomas  Harrison^  son  or  place  of 

of  his  said  sister,  should,  at  any  time  after  his  decease  [^'g^d^^if^ 

and  notice   to  his  said  sister  of  this  condition,  reside  or  become 

with  his  said  sister,  or  dwell   in  her  house  or  place  ^miiy^thra, 

of  residence,  or  become  part  of  her  family,  the  bequest  ^of  c^e^y  day 

thereinbefore  contained  for  her  benefit  should  cease  and  sidence,  &c 

become  void,  as  if  she  were  actually  dead.  ^^  trustees 

'  *'  should  retain 

100/.  out  of 
The  testator  then  gave  several  legacies  and  charitable  ^^^  ^^^^  &c. 

bequests,  and  devised  all  his  freehold,  copyhold,  and  real  wife,  and  pay 

estate,  the  same  to  a 
'  chanty:  Held, 
first,  that  the  condition  was  not  illegal ;  secondly,  that  its  effect  being  to  divest 
a  vested  interest,  it  must  be  strictly  construed;  and,  thirdly,  that  as  the  benefit  in- 
tended for  the  charity  could  not,  in  consequence  of  the  statute  of  Mortmain,  take 
effect,  the  condition  was  void. 


RlDOWAY 
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1844.  estate,  unto  Jckn  Woodkouse  and  John  Mangnatt^  their 
heirs  and  assigns,  upon  trust,  in  the  first  place,  for 
payment  of  his  debts,  legacies  and  testamentary  and 
WooDHousB.  funeral  expenoes,  in  aid  of  his  personal  estate;  and  sub- 
ject thereto,  he  gave  the  real  estates  to  the  use  of  the 
said  John  fVoodhome  and  Join  MangnaHy  thdr  heirs  and 
assigns,  during  the  life  of  his  wife  Jnna  Maria  Bidgwmf 
or  until  she  should  marry  again,  upon  trust  to  reoetve 
the  rents  and  pay  thereout  the  repairs,  &c.,  and  then  to 
pay  the  remainder  unto  his  wife.  A,  M.  Bidgmcy^  and 
her  assigns  during  her  life,  if  she  so  long  remained  his 
widow,  for  her  own  use  and  benefit ;  which  provision  was 
to  be  in  satis&ction  of  dower,  and  also  to  be  considered 
as  inclusive  of  all  claim  for  jointure  under  her  marriage 
settlement,  so  long  as  she  remained  unmarried,  and  not 
in  addition  thereto. 

In  case  of  his  wife's  marriage,  that  provision  was  to 
cease,  and  his  wife  was  to  have  400iL  a  year  jointure 
provided  by  settlement,  and  after  the  death  or  marriage 
again  of  his  said  wife,  he  devised  the  same  frediold, 
copyhold,  and  real  estate,  to  the  use  of  his  said  trustees, 
and  their  heirs  during  the  life  of  his  nephew  Josepky 
upon  trusts  for  his  benefit,  and  after  his  decease,  to  the 
use  of  his  first  and  other  sons  in  tail  with  divers  re- 
mainders over,  under  which,  Thomas  Siewart  Kennedy 
was  the  first  tenant  in  tail. 

The  testator  bequeathed  his  leasehold  estates  upon 
similar  trusts. 

The  testator,  upon  the  decease  or  marriage  again  of 
his  said  wife,  gave  other  charitable  legacies,  among  which 
was  1000/.  to  the  Bolton  Dispensary. 

And  the  testator  gave  his  residuary  personal  estate  to 
his  trustees,  upon  trust,  to  invest  it  in  real  estates,  to  be 
settled  to  the  same  uses  as  his  own  real  estates ;  and 

until 
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until  such  purchases  were  made^  the  sums  applicable        1844. 

thereto  were  to  be  laid  out,  and  invested  in  the  names 

of  the  trustees,  on  real  or  government  securities,  and  to 

be  varied  at  discretion.    The  dividends,  uiterest,  and  Woodhouse, 

annual  produce  thereof  were  to  be  paid  and  applied 

unto  such  person  or  persons  and  in  such  manner,  as 

would  have  been  the  case  respecting  the  rents,  issues, 

and  profits  of  the  premises  to  be  purchased  therewith, 

if  such  purchase  had  been  then  actually  made. 

The  testator  appointed  John  JVoodhouse  and  John 
MangnaU  executors  of  his  will. 

On  the  22d  November  1841,  the  testator  made  a  codicil, 
whereby,  after  noticing  the  provision  made  for  his  wife, 
he  decUred,  that  in  case  ElizabelA  Editha  Wittenhallj 
sister  of  his  said  wife,  should,  during  her  lifetime  and 
widowhood,  reside  with  or  dwell  in  the  house  or  place  of 
residence  qfhis  said  wife^  or  become  part  of  her  family^  then 
and  in  every  and  any  such  case,  and  for  each  and  for  every 
day  which  the  said  E.  E.  Wittenhall  should  reside  with  or 
dwell  in  the  house  or  place  of  residence  of  his  said  wife, 
or  become  part  of  her  family,  he  directed  his  said  trustees 
and  executors  to  retain,  from  and  out  of  the  rents,  in- 
terest, dividends  and  other  monies  payable  or  to  be  paid 
to  his  said  wife  under  or  by  virtue  of  his  said  will,  or 
the  trusts  thereof,  the  sum  of  100/.  and  when  so  re- 
tained to  pay  the  same  to  the  treasurer  for  the  time 
being  of  the  Bolton  Dispensary,  to  be  by  him  applied  in 
aid  of  the  funds  of  that  institution. 

By  another  codicil,  dated  the  2Sd  of  June  1842,  the 
testator  appointed  his  wife  to  be  an  executrix  of  his  will 
so  long  as  she  lived  and  continued  his  widow. 

The  testator  died  on  the  26th  of  December  1842,  and 
the  will  was  proved  by  the  executors  and  executrix  on 

the 
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1844.       the  14th  of  January  184S  in  the  oonnstory  ooart  of 
rI^^    the  Bishop  of  Cteter. 

WooDHoosB.  T^jg  j^m  ^^  ^^  j^y  ^^  tesUtort  widow  against  the 
executors,  Josefk  Bidgwmf^  the  first  subsequent  tenant 
for  life^  and  Kennedy ^  the  first  tenant  in*  tail ;  statingi 
that  Jo$e]^  Bidgamf  disputed  the  validity  of  the  will 
and  codicils  of  the  testator,  that  the  Phiintifif  was  still 
the  testator's  widow,  and  that  E.  E.  WittenhaU  had  not, 
since  the  death  of  the  testator,  resided  with  or  dwelt  in 
the  house  or  place  of  residence  of  the  Plaintifi^,  or  be- 
come part  of  her  family. 

It  also  submitted  whether  the  condition  in  the  first 
codicil  was  not  void,  and  prayed  the  establishment  of 
the  will  and  the  performance  of  the  trusts. 

By  the  answers  it  was  admitted  that  the  Plaintiff  was 
the  widow  of  the  testator ;  but  it  was  stated  that  EUza- 
heth  Editha  WittenhaU  had,  since  the  death  of  the  testator, 
resided  with  or  dwelt  in  the  house  or  place  of  residence 
of  the  Plaintiff,  and  become  part  of  her  family.  That  no 
application  had  been  made  by  the  treasurer  of  the  Bolton 
Dispensary,  or  any  person  on  his  behalf,  though  the 
fact  of  such  residence  was  known  to  him. 

Mr.  Kifidersleyj   Mr.  Tumerj  and  Mr.  Chandless  for 

the  Plaintiff.     The  court  does  not  favour  conditions 

I     tending  to  create  forfeiture,  especially  when  the  eflect 

is  to  defeat  a  vested  gift,  and  such  conditions  will 

be  strictly  construed.    The  original  vested  gift  must 

prevail  if  the  condition  annexed  by  the  codicil  cannot 

take  effect,  (a)     Here  the  condition  is  objectionable  on 

several  grounds.     First,  it  is  an  illegal  condition  which 

the 

(a)  See  Carver  ▼.  Boweli^  IR,  8  Beavan^  .158. ;  Campbell  v. 
4*  3fy/.  p.  507. ;  Kampe  v.  Jonet^  Brownrigg^  1  PkiL  301 . ;  Green 
2  Keen,  756.;  Rhg  v.  Hardtvick,      v.  Harvey,  1  Hate.  p.  451. 
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the  Court  will  not  enforce,  for  the  direction  that  the        1844. 
testator's  wife's  sister  should  not  reside  with  her,  or  be-     ^I^^^^*^^ 

RiDOWAT 

come  a  member  of  her  family,  arose  from  mere  caprice  9. 

of  the  testator,  no  reason  for  it  being  assigned,  and  no  Woodhousi^. 
complaint  whatever  being  made  of  her  conduct.  Such 
a  provision  is  wholly  contrary  to  the  policy  of  the 
law :  it  is  an  attempt  to  innovate  upon  the  social  system 
and  destroy  the  union  of  families.  In  the  same  way,  a 
general  provision  against  marriage  is  void  as  being 
against  the  policy  of  the  law.  Secondly.  The  gift  over 
to  the  charity  can^never  take  effect,  because  the  subject  of 
the  gift  is  land,  or  money  directed  to  be  invested  in  land, 
and  the  gift  over  is  void  under  the  Mortmain  Act  (a). 
As  the  gift  over  cannot  take  effect,  and  no  one  can  take 
advantage  of  the  condition,  the  vested  interest  remains. 
Thirdly.  The  gift  is  void  for  uncertainty :  what  is  the 
strict  meaning  of  '^  residing  with  or  dwelling  in  the  house,  l 
or  becoming  part  of  a  family  "  ?  In  FiUingham  v.  Brom' 
ley{b),  the  direction  to  live  and  reside  upon  certain  r 
premises  was  held  to  be  too  uncertain  for  the  court  to 
determine  that  there  had  been  a  forfeiture.  Fourthly. 
The  condition  is  in  terrorem  only,  like  a  clause  divesting 
a  vested  gift  on  marriage  without  consent  Lastly,  the 
sister  acted  in  ignorance  of  the  condition,  for  upon 
hearing  of  the  death  of  the  Plaintiff's  husband,  she, 
before  the  codicil  was  discovered,  went  to  his  widow  in 
her  distress,  and  the  act  was  the  act  of  the  sister,  and 
not  of  the  widow.  The  treasurer  of  the  BdUon  Dis- 
pensary is  aware  of  the  circumstances,  yet  makes  no 
claim. 

Mr.  Elmsley  appeared  for  the  executors. 

Mr.  Roli  appeared  for  Joseph  Bidgtoay. 

Mr. 
{a)  9  (7. 9.  C.36.  (b)  Turn.  4*  ^^*  ^^0. 

V0L.VIL  Gg 
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1844>.  Mr.  Bacm  appeared  for  Thomas  Sieaoart  Kamedji^  the 

!!^V^^    first  tenant  in  tail  in  existence  under  the  wilL 

WooDHousi.       2a«  Master  ^/Ae  Rolls.  A^^ 

In  this  case  there  was  only  one  point  reserved.  As 
I  understand  the  will,  the  testator's  wife  was  entitled, 
for  her  life,  to  the  rent  both  of  the  lands  devised  and  of 
those  to  be  purchased ;  and,  untQ  any  purchase  should 
be  made,  she  was  entitled  to  the  income  of  the  personal 
estate  directed  to  be  laid  out  in  land.  It  is  an  extremely 
long  will,  but  this  seems  to  me  to  be  the  effect  of  it. 

By  the  codicil,  the  testator  declared  his  will  to  be,  that 
if  the  sister  of  his  wife  should,  during  the  lifetime  and 
widowhood  of  his  wife,  reside  with  or  dwell  in  the  house 
or  place  of  residence  of  the  wife,  or  become  part  of  her 
family,  then  and  in  every  and  any  such  case,  and  for 
each  and  every  day  during  which  the  sister  should  re- 
side with  or  dwell  in  the  house  or  place  of  residence 
of  his  wife,  or  become  part  of  her  family,  his  trustees 
should  retain,  from  and  out  of  the  rents,  interest) 
dividends,  and  other  monies,  payable  or  to  be  paid  to 
his  wife  under  or  by  virtue  of  his  will  or  the  trusts 
thereof,  the  sum  of  100/.,  and  when  so  retained  pay  the 
same  to  a  charity. 

So  that  this  direction  necessarily  implies  that  the 
payment  to  the  charity  was  to  be  made  out  of  the  in- 
come given  to  the  wife ;  and  this  income  consisted  of 
the  rents  of  land,  or  of  interest  or  dividends  arising 
from  personalty  impressed  with  the  character  of  land. 
Such  direction  to  pay  to  the  charity  is  therefore  void, 
and,  consequently,  the  direction  to  retain,  so  far  as  it 
was  intended  to  operate  for  the  benefit  of  the  charity, 
was  also  void,  and   had  no  effect;  and  that  purpose 

iailinj^ 
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fiiiling^  I  think  the  direction  to  retain  must  fail  alto-        1844. 

^  '  RiDGWAY 

By  the  will,  the  annual  income  arising  from  the  Woodhousk, 
property  is  actually  vested  in  the  wife.  By  the  codicil, 
though  the  testator  declares  his  will  only  as  to  the  sister, 
saying  that  if  the  sister  shall  do  such  acts,  the  trustees 
are  to  retain  and  pay  over,  yet  such  acts  are  acts  which 
cannot  properly  be  done  without  the  consent  of  the  wife. 
However,  the  object  appears  to  have  been,  and  I  think 
the  effect  was,  to  impose  a  condition  on  the  wife  sub- 
sequent to  the  vesting,  and  the  effect  of  which  was  to  be 
the  divesting  in  part  of  an  interest  previously  vested* 
It  ought  therefore  to  be  strictly  construed,  and  as  all 
the  circumstances  which  the  testator  had  in  view  do 
Hot  concur^  and  as  the  purpose  which  he  contemplated 
cannot  be  effected,  it  seems  to  me  that  the  divesting 
cannot  take  effect,  and  therefore  that  the  condition  is 
void. 

A  great  deal  might  have  been  said  upon  the  uncer- 
tainty of  the  condition  imposed ;  but  I  think  the  con- 
clusion which  I  have  stated,  is  that  to  which  I  must 
come.  I  have  had  a  good  deal  of  difficulty,  but  I  con- 
sider this  direction  as  in  the  nature  of  a  condition 
subsequent,  imposed  on  the  wife;  and  that  the  con- 
dition subsequent  having  the  eff*ect  of  divesting  interests 
previously  vested,  it  ought  to  be  strictly  construed ;  and 
having  regard  to  all  the  circumstances,  if  it  fails  in 
any  of  the  circumstances  it  appears  to  me  the  condition 
fails. 

i  cannot  say  I  think  the  condition  itself  was  an 
illegal  condition. 


G'  ff  2  Extract 
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1844. 


RiDOWAT 

V, 

WoODHOUSr. 


EXTEACT  FROH  THE  DSCEEB. 

And  his  Lordship  doth  declare,  that  the  direction  contained  in 
the  codicil  to  the  said  tesUtoPs  said  will,  bearing  date  the  Md  day 
of  November  1841,  that,  in  the  erents  therein  nentioned,  the 
trustees  and  executors  should  retain  &c.  &c«  is  TOtd  and  of  no  eflect, , 
and  doth  decree  the  same  accordingly. 


April  le. 


POWELL  i>.  WRIGHT. 


Obsenrations 
on  what  is 
termed  the 
"  substantial 
representa- 
tion," in  a  suit 
of  absent  par- 
ties, and  how 
far  such 


npHIS  case  came  on  upon  objections  for  want  of 
'^    parties,  under  the  S9th  General  Order  of  Jugust 
1841.  (a) 


By   indentures  of  the  ISth  and   15th  of  December 

1834,  certain  estates  were  conveyed  by  Lord  WdUsUy 

absent  parties   and  his  eldest  son  to  trustees,  to  raise  a  sum  of  462,000^ 

After  biil       '^is  was  to  be  applied,  in  the  first  place,  in  payment 

S?'  '^"U-       ^^  certain  specified  charges  which  did  not  exhaust  the 

jxena  served,     whole,  and  the  residue  was  to  be  paid  to  Lord  WeUedey 

subject-matter 

of  the  suit :  gy  indenture  of  the  1 6th  of  December  1 834,  and  made 

Held,  that  the  ■' 

assignee  was  a  between  Lord  Wettedey  of  the  one  part,  and  Messrs. 

party*!iml        Springall  and   Thompson  of  the  other  pait.  Lord  WeU 

that  the  Court  Uslcy  appointed  the  surplus  of  the  462,000iL  to  Messrs. 

cessary,  grant    Springall  and  Thompson^  upon  trust  to  pay*  in  such  order 

an  injunction  fmd  priority,  and  in  such  manner  and  way,  in  all  respects, 
to  restrain  any         ,         ,.  ,       ,,  .      ,    .     ,.         .        r  •  ^  V« 

further  assign-  as  the  said  trustees  should  m  their  discretion  think  nt»  to 

°  S*  h  did  ^^^  several  persons  whose  names  were  specified  in  tbe 
creditors  to  a  first 

creditor's  {a)  Ord.  Can.  175. 

deed^  who 

were  not  parties  thereto,  held  not  necessary  parties  to  a  suit  by  a  subsequent  incum- 
brancer, to  have  the  monies  out  of  which  it  was  intended  to  pay  such  creditors 
raised,  the  trustees  being  parties. 
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tfirst  and  second  schedules  thereunder  written,  the  several 
sums  of  money  set  opposite  to  their  respective  names^ 
being  respectively  principal  sums  or  debts  alleged  to  be 
due  by  Lord  WdlesUy  to  such  several  persons,  npon 
judgment,  bond,  and  simple  contract,  or  otherwise,  or 
so  much  of  the  same  several  sums,  as  the  said  trustees 
should  agree  to  pay,  in  full  for  such  respective  debts, 
end  pay  the  residue  to  Lord  Wellesley.  The  schedules 
contained  the  names  of  180  creditors,  but  none  of  them 
were  parties  to  the  deed. 

In  1836,  Lord  WeUesley  granted  to  the  Plaintiff  an 
annuity,  for  securing  which  he  charged  the  surplus  of 
the  462,000il,  after  satisfying  the  sums  mentioned  in  the 
deed  of  the  16tb  o{  December  18S4. 

This  bill  was  filed  on  the  9th  of  January  1841,  to 
have  the  trusts  of  the  deed  of  the  15th  of  December 
1884  carried  into  execution,  and  to  obtain  payment  of 
the  Plaintiff's  annuity  which  was  in  arrear. 

None  of  the  creditors  mentioned  in  the  deed  of  the 
16th  of  December  1884  were  made  parties  to  the  suit, 
but  the  bill  prayed,  that,  if  necessary,  this  bill  might 
be  taken  to  be  a  bill  on  behalf  of  all  persons  interested 
in  the  execution  of  the  deed  of  the  16th  of  December 
1884. 

One  of  the  Defendants,  by  his  answer,  submitted 
whether  the  several  creditors  named  in  the  schedules 
to  the  deed  of  the  16th  of  December  1834  were  pro- 
perly represented  in  this  suit,  and  he  stated,  that  on  the 
2d  oiJune  1842,  Lord  fVellesley  and  his  son  had  con- 
veyed the  trust  estate  to  John  Smith  of  Regent  Street,  in 
fee,  for  securing  a  sum  of  7000/.,  which  mortgage  was 
created  before  the  Defendant  was  served  with  the 
Gg  S  '  subpoena 
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]g44«       subpcma  in  this  suit,  and.  he  submitted  whedier  JUs 
Smith  was  not  a  necessary  or  proper  parQr  to  the  soit 

Mr.  Kinderdeyf  and  Mr.  ChofuUess  for  the  Plabtiff. 
The  schedule  creditors  not  being  parties  to  the  deed, 
acquired  no  interest  in  the  estate,  nor  any  right  to 
enforce  the  trusts  of  the  deed;  Garrard  v.  Lord  I/m- 
derdale[a),  Foster  v.  Eladcstone*  (6)  Thdr  numbers 
would  also  render  it  impossible  to  proceed  in  thb  suit, 
if  they  were  all  made  parties. 

Smith  J  being  a  purchaser  ;^m£?if/6  lite^  is  bound  by  the 
proceedings,  and  need  not  and  cannot  be  made  a  party 
to  this  bill  (c) ;  this  bill  cannot  therefore  be  said  to  be 
defective  for  want  of  parties. 

Mr.  T\imer  and  Mr.  Toller^  contrd.  The  preditprs 
are  necessary  parties ;  for  circumstances  may  have  hap- 
pened since  the  deed  was  communicated  to  them,  which 
give  them  an  indefeasible  interest  in  the  trusts  of  the 
deed.  The  Plaintiff  has  an  interest  opposed  to  that 
of  the  creditors ;  their  rights  cannot  be  adjudicated  on 
in  their  absence.  The  Defendants,  however,  do  not 
require  that  they  should  all  be  made  parties :  all  they 
^ant  is  to  have  them  substantially  represented^  by  making 
some  of  the  class  Defendants,  by  which  means  they 
will  be  bound  and  prevented  instituting  a  multiplicity 
of  suits  of  their  own. 

ITTie  Master  of  the  Rolls.  Where  some  only  of  a 
class  are  made  parties,  it  is  a  very  inaccurate  mode  of 
expression  to  say  that  they  represent  the  rest  The 
others  may  be  perfectly  ignorant  of  the  proceedings,  and 

of 

(a)  3  S&M.  1.9  and  2  Ruts,  ijr         (c)  See  Bishop  of  Winchester 

M.45U  v.Pmne,  11  Fes.  197.;  Mete^fi 

{h)  1  Mj^.  4r  K.  sa7.>  and  3  C7.  v.  PttheHt^  3  Yes.  ^  B.  205. 
4:  Fin,  46S. 
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of  what  is  really  going  on.    It  is  a  matter  of  convenience        1 844. 

or  necessity  when  the  Court  allows  one  to  sue  on  behalf 

of  the  rest.   In  consequence  of  the  difficulty  arising  from 

the  number  of  parties  interested,  the  Court  relies  on  the 

assistance  of  one  of  the  class,  on  the  faith  that  having  the 

same  interest  with  the  absent  parties,  the  facts  as  affecting 

them  will  be  fairly  brought  before  the  Court     But  in 

such  a  case  as  this,  how  could  you  prevent  another  of 

the  same  class  filing  his  own  bill,  if  he  will  not  submit       ^^' : 

to  be  represented  by  the  person  party  to  the  record  ^^^^ 

Besides  which,  the  Defendants  named  to  represen^iiflljfe' 

class  would,  in  this  case,  be  selected  by  theii^wintiff 

himself;  if  those  only  whom  the  Plaiplffi  pleases  be 

made  parties,  it  would  be  strange  to  say  that  the  others, 

who  are  absent,  would  be  bound.3 

The  principle  of  representation  has,  however,  long 
Jbeen  sanctioned ;  Coekbum  v.  Thompson  (a),  ^dair  v. 
J^e  New  Biver  Compos^,  (i)  Though  the  conveyance 
to  Smith  was  after  the  filing  of  the  bill,  still  it  does  not 
appear  that  the  suit  has  been  duly  r^stered  as  directed 
by  the  2  VicL  c.  1 1.  (r),  and  therefore  he  would  not  be 
bound  by  it 

Mr.  Kinderdey^  in  reply.  It  is  for  the  interest  of  all 
parties  that  the  462,000/,  should  be  raised,  and  the 
Court  will  then  see  to  its  due  distribution. 

Jlie  Master  of  the  Rolls. 

This  case  comes  before  me  upon  two  objections  for 
want  of  parties  taken  by  the  Defendant 

One  objection  is,  that  certain  creditors  named  in  the 
schedules  to  the  deed  of  the  16th  of  Decembet-  1884,  are 

not 

(a)  16  r«.321.  (c)  S.  vii. 

\h)  11  Vei.AiA. 

Gg  4. 
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1844.  not  any  of  them  substantially  made  parties  to  this  snit 
The  other  is,  that  Smithy  the  assignee  of  the  interest  of 
Lord  WeUedey^  under  a  deed,  executed  subsequent  to 
the  filing  of  the  bill,  is  not  before  the  Court. 

The  case  seems  to  be  that  Lord  fFdlesUy,  being  in- 
debted, and  his  estates  being  subject  to  chai^ges  of  large 
amount,  in  18S4,  soon  after  his  son  came  of  age,  made 
arrangements  for  raising  a  large  sum  of  money  to  satisfy 
the  chains ;  and  accordingly,  in  December  1834^  a  pro- 
vision was  made  for  raising  462,000A,  which  was,  in  the 
first  place,  to  be  applied  in  satisfaction  of  the  several 
charges  on  the  estates  which  were  enumerated  in  the 
deed.  The  amount  of  the  charges  was  less  than  the 
amount  to  be  raised,  and  the  surplus  was  Intended  for 
the  benefit  of  Lord  Welledey. 

It  seems  to  have  been  part  of  the  same  transaction, 
that  this  surplus  should  be  applied  in  the  particular 
manner  stated  in  the  deed  of  the  16th  aS  December  1834. 
By  this  deed.  Lord  Wettedof  appointed  the  surplus  to 
SprifigaU  and  Tkompsonj  in  trust  to  apply  it  as  they  should 
think  fit,  in  payment  of  the  scheduled  creditors,  and 
to  hold  the  surplus  upon  trust  for  Lord  WdlesUy. 
There  appear  to  be  about  ISO  names  set  forth  in  the 
schedules,  but  none  of  them  are  parties  to  the  deed. 
These  creditors,  not  being  parties  to  the  deed,  and  not 
being  in  a  situation  to  demand  the  execution  of  the 
trusts,  must  each  depend  upon  Lord  WeUeda^  for  pay- 
ment of  his  demand. 

In  18S6,  grants  of  annuity  were  made  to  the  Plaintiff 
by  Lord  WeUedeyj  which  were  secured  upon  the  surplus. 

After  the  great,  I  may  say  wilful,  delay,  that  has 
taken  place  on  the  part  of  the  Defendants,  I  am  not 

surprised 
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surprised  that  these  objections  for  want  of  parties,  in 
the  nature  of  a  dilatory,  are  now  made  by  them. 
First,  as  to  the  persons  mentioned  in  the  schedule  to 
this  deed,  I  am  by  no  means  persuaded  that  it  was 
necessary  to  make  any  of  them  parties ;  I  do  not  know 
bow  they  could  make  any  claim  or  insist  on  the  per* 
formance  of  the  trust  of  a  deed  executed  by  Lord 
Welledaf^  merely  for  making  a  provision  for  the  payment 
of  his  own  debts ;  and  the  deed  giving  to  the  creditors 
no  interest  in  the  estate,  or  in  the  produce  of  the  estate* 


1844. 


If  I  were  wrong  in  that  conclusion,  then  comes  the 
question,  whether  I  am  to  consider  them  sufficiently  re« 
presented  in  this  suit.  The  argument  is  singular  when 
you  have  regard  to  the  position  of  the  parties ;  for  if, 
under  this  deed,  the  scheduled  creditors  have  an  interest 
to  be  protected,  I  cannot  think  that  the  solicitor  of  the 
Plamtiff  is  the  proper  person  to  act  for  them.  That, 
however,  is  not  the  question  before  me ;  the  question  is, 
whether,  suppo^ng  they  are  necessary  parties,  their  in- 
terests will  be  sufficiently  protected,  not  whether  there 
is  a  representation  of  their  interests* 

Every  body  must  be  conscious  of  the  great  difficulties 
which  exist  in  cases  of  this  kind.  The  Court,  in  con* 
formity  with  the  principles  of  equity,  has  adopted  a 
general  rule,  not  to  dispose  of  any  matter,  not  to  bind 
any  man's  interest,  or  make  any  declaration  of  any 
man's  right,  in  his  absence. 


The  complication  of  human  affairs  has,  however,  be« 
come  such,  that  it  is  impossible  always  to  act  strictly  on 
this  general  rule*  Cases  arise,  in  which,  if  you  hold  it 
necessary  to  bring  before  the  Court  every  person  having 
an  interest  in  the  question,  the  suit  could  never  be 
brought  to  a  conclusion.    Th^  consequence  would  be 

that 


450  CASES  IN  CHANCERY. 

1844.  that  if  the  Court  adhered  to  the  strict  mle,  ibere  wonld, 
in  many  cases,  be  a  denial  of  justice.  This  has  induced 
the  Courts  to  sanction  a  rebxatton  of  the  rule.  And, 
accordingly,  they  have  said,  if  we  can  be  satisfied  that 
we  have  before  the  Courts  persons  whose  interests  are 
the  same  as  the  interests  of  those  who  are  absent^  we  will 
be  content  to  hear  the  cause  upon  the  argument  of  such 
persons ;  and  if  we  are  then  satisfied  that  the  case  has 
been  fairly  and  honestly  presented,  we  will  order  the  dis- 
tribution of  the  fund  on  the  representation  of  the  persons 
present.  Though  the  Court  will  thus  make  a  distribution, 
I  have  never  heard  that  the  proceedings  in  the  suit  are, 
to  all  intents,  binding  on  the  absent  parties.  So  &r  ss 
I  know,  it  has  never  declared  that  the  absent  persons  are 
to  be  eut  ofi^  from  all  chance  of  correcting  any  error 
which,  in  consequence  of  their  absence,  may  have  been 
made  to  their  prejudice.  The  Courts,  in  these  cases, 
are  always  running  the  risk  of  doing  what  may  be  pre* 
judicial  to  the  absent  parties. 

A  vague  sort  of  expression  has  been  used  in  these 
cases,  that  you  must  have  a  <*  substantial  representation  f* 
but  it  really  comes  to  this,  that  in  simple  cases  the 
Court  requires  all  parties  interested  to  be  present,  but 
in  a  complicated  matter  it  is  contented  with  something 
less.  This  is  the  reason  why  often,  in  vague  language, 
you  speak  of  ^  substantial  representation.''  It  is,  bow** 
ever,  a  rule  of  convenience,  and  nothing  is  more  vague; 
for  the  Court  is  under  the  necessity  of  considering  the 
circumstances  of  each  case,  and  the  degree  of  difficulty 
in  the  proceeding :  this  makes  it  necessary  to  give  minute 
^nd  careful  attention  to  the  matters,  to  look  at  the  nature 
of  the  case  and  of  the  suit,  the  Plaintiff's  claim,  and 
whether  there  are  any  adverse  interests  to  protect. 

I  think,  that  if  it  is  necessary  to  have  some  person 
to  represent  the  interest  of  the  creditors  mentioned  in 

the 
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the  deed,  we  kave  persons  snfficient;   we  have  the  1844. 

trustees^  one  of  whom  is  the  assignee  o£  a  beneOdal  ^'^'^^^'^^ 

interest  under  a  creditoc  v. 


WjUOHf. 


I  lay  out  of  sight  the  observation,  that  tlie  individual 
who  represents  the  trustees  is  the  solicitpr  of  the  Plain- 
tiff. Tb««  have  been  instances  in  which  parties  having 
adverse  interests  have  been  represented  by  one  solicitor, 
and  yet  the  case  has  been  vety  properly  conducted,  in 
.such  a  way  as  to  bring  before  the  Court  every  thing 
necessary  for  maintaining  the  interest  of  each.  In  many 
cases,  however,  a  very  considerable  and  serious  injury 
has  result  from  that  mode  of  conducting  a  case.  Sir 
John  Leach  laid  down  the  rule,  that  in  no  case  what* 
ever  should  a  solicitor  act  for  Plaintiff  and  Defendant ; 
and  if  he  found  that  was  done,  he  took  strong  measures 
to  put  a  stop  to  it :  but  the  rule  could  not  be  enforced,^ 
for  the  solicitor  had  the  power  of  resorting  to  the  ex* 
pedient  of  acting  by  another  solicitor  nominated  by 
himself*  Experience^  of  this  has  made  me  come  to  the 
oOBclosion^  that  where  the  same  person  acts  for  persons 
supposed  to  have  adverse  interests,*  it  is  better  that  the 
truth  should  be  knovm,  than  that  there  should  be  a  pre- 
tence of  different  solicitors  acting,  when,  in  point  of  fact,, 
there  is  but  one ;  in  the  one  case  you  have  vigilance 
and  attention  paid  to  the  subject,  which  would  not  be 
if  there  was  a  mutual  accommodation  of  names*  Having 
r^^rd  to  the  nature  of  the  deed,  and  of  die  suit  and 
other  particulars^  my  opinion  is,  that  the  first  objection 
must  be  overruled. 

With  respect  to  the  other  technical  objection,  as  to 
AiiiM,  t  ^  inclined' tQ  think  under  the  circumstances 
pf  this  case,  that  he  ou^t  to  be  made  a.party  to  these 
proceedings,  but  that  cannot  be  done  by  amendment. 

Mr. 
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Id4i. 


Mr.  Kindertky.  He  objection  ii  to  the  prewDt  i^ 
cord ;  however,  we  will  andertoke  to  bring  him  belbit 
the  Court  by  supplemental  bilL 

The  Master  rf^  Rous. 

If  necessary,  you  may  apply  for  an  Injunction  to  pre- 
vent the  Defendant  making  future  assignments,  (a) 

Oannt. 

It  was  declared  that,  according  to  the  preieot  itste  of  tiie  recerrf, 
the  parties  mentioDed  in  the  fint  objection  were  not  neceHary  par« 
ties  in  this  suit,  and  the  Plaintiff  undertakiqg  to  file  a  siipplemeDtal 
bill  to  make  Jokm  Smith  a  party  to  this  suit,  it  was  ordered  that  the 
said  objections  be  oTer-ruled,  and  the  costs  were  resenred  to  the 
hearing. 


Where  an 
answer  u 
found  imper- 
tinent, the 
Plaintiff  is  en- 
titled to  the 
costs,  and  the 
Master  has  no 
discretion  on 
the  subject. 


LEWIS  V.  SMITH. 

THE  facts  of  this  case  suflSciently  appear  from  the 
judgment  of  the  Court. 

Mr.  James  Parletf  for  the  Plaintiffs* 

Mr.  Turner  and   Mr.  Shehbeare^  for  the  Defendant 

Green. 

The  Master  (fth^  Roll8« 

This  was  a  petition  of  the  Defendant  John  Harry 
Greefij  praying  that  a  certificate  of  impertinence  ui  the 
answer,  and  a  subpoena  for  costs,  might  be  discharged. 

In  the  month  o(  January  1844,  the  Plaintiff,  all^og 

impertinence  in  the  answer  of  the  Defendant  procured 

the 
(a)  Daly  T.  Keliy^  4  Dou^t  P.  C  p.  440. 
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the  usual  ord^r  of  reference  to  the  Master;  and  on  the       .1844. 
6ih  of  Februafyf  the  Master  being  of  opinion  that  the 
answer  was  impertinent  to  a  large  extent^  made  his  re- 
port or  certificate  accordingly* 

The  Master,  at  the  same  time^  stated,  that  in  the  view 
which  he  took  of  the  ca^  it  waa  not  a  case  for  costs, 
and  that  he  should  not  give  costs  against  the  De- 
fendant* 

Tbiff  was  done,  on  the  supposition  that  the  Master 
had  a  discretion  upon  the  subject  of  costs  in  such  a 
case :  but  this  was  denied  by  the  PlaintifiV 

The  certificate  was  filed  on  the  8th  of  February^  and 
on  that  day,  the  PlaintifF  gave  notice  to  the  Defendant, 
that  he  should  proceed  to  tax  and,  if  necessary,  to  en- 
force payment  of  the  costs  in  the  usual  manner ;  and, 
further,  that  the  Defendant  was  not  to  refrain  from  ex- 
cepting, on  the  supposition  that  he  was  not  liable  to 
costs. 

To  this  the  Defendant  answered,  that  the  Master  had 
given  no  costs,  and  he  relied  on  that. 

The  Plaintifi",  however,  persevered,  and  on  further 
consideration  the  Master  was  of  opinion,  that  according 
to  the  practice  of  the  Court,  the  Plaintiff  was  entitled  to 
costs,  and  that  the  Master  had  no  discretion  on  the  sub- 
ject ;  and  accordingly,  afler  the  warrant  to  expunge  was 
taken  out,  and  the  costs  left,  the  taxing  Master  was  re- 
quested to  tax  them.  They  were  taxed,  and  a  subpoena 
for  payment  of  them  was  issued. 

I  am  of  opinion,  that  the  Master  has  no  authority  to 
determine  whether  the  Defendant  is  or  is  not  to  pay  the 
costs  occasioned  by  impertinence  in  his  answer. 

Before 
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1844.  Before  the  order  of  December  18S8,  after  the  imper- 

tineoce  had  been  found,  the  Plaintiff  was  entitled,  as  of 
course^  to  an  order  to  expunge  the  impertinent  matteri 
and  for  the  taxatbn  and  payment  of  the  costs,  (a)  And 
the  22nd  Order  (&)t  directing  the  Master  to  expunge  the 
impertinence,  and  enabling  him,  without  further  order, 
to  tax  the  costs,  did  not  do  more  than  relieve  the 
Plaintiff  from  the  expence  of  obtaining  an  order,  which 
he  was  previously  entitled  to  as  of  course. 

The  Master  was  enabled  to  do,  without  order,  that 
which  before  he  could  only  do  under  tn  order,  whidk 
the  Plaintiff  obtained  as  of  course. 

It  appears  to  me  that  the  Master's  second  thooghts 
were  right,  and  that  he  had  no  discretion  to  refuse  the 
costs  which  the  Plaintiff  demanded. 

On  reading  the  affidavits,  and  after  communicating 
with  the  Master,  I  have  great  doubt  whether  the  De- 
fendant was  really  robled,  or  under  any  mistake  which 
prevented  him  from  endeavouring  to  obtain  relief  from 
the  report  in  due  time. 

Nevertheless,  it  may  have  been  so ;  and  if  the  De« 
fendant  now  informs  me  that  he  is  advised  that  he  has 
good  ground  for  excepting  X6  the  report,  I  think  that  I 
ought  to  give  him  leave  to  do  so,  and  to  stay  the  pro^ 
ceeding  for  the  costs  until  the  exceptions  are  disposed 
of.  (c) 

If  he  does  not  now  intend  to  except,  I  must  dismiss 
this  petition. 

(a)  See  Hind^i  Pr.  S56.,  1  (b)  Ordinet  Can.  SO. 

Turn.  4>  V.  Pr.  7S9.,  1  Newiand^t  (c)  See  also  Detanget  v.  Gre* 

Pn  277.,  1  Harriton^i  dumcPr.  garj^,  6  Swu49S.;  and  Evertit 

195.;  MutcoU  v.  Halhed^^B. C.  v.  Pryihergck,  IS  Sm. 464. 
C.  229.;  and  Tyrrelr,  Redi/er, 
1  Mer.  issr. 
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1844. 

HARVEY  V.  SHELTON.  j^iy  5.  a. 

npHIS  was  an  implication  on  the  part  of  the  Plaintiffy  Award  set 
-^    to  set  aside  an  award ;  the  material  circumstances  ^u^d  ofin- 

relating  to  which  were  as  follows :  -  terviews  hav- 

ing taken 
place  between 

Disputes  arose  between  the  Plaintiff  and  Defendant,  the  arbitrator 

,  ,  and  one  party, 

which  gave  rise  to  a  cross  suit^  which  proceeded  to  a  in  the  absence 

decree  to  take  the  accounts.     The  parties  thereupon  ^^simikr  mis- 

referred  the  matters  in  difference  to  the  arbitration  of  a  conduct  on 

Mr.  Wakefidd.  ^^ 

applying,  will 

Two  meetings  took  place  between  the  parties  before  the  Court 

the  arbitrator,  on  the  26th  and  27th  oi  September  1848,  Jh^^^aS"** 

respectively;  and  on  the  second  occasion,  it  was  arranged,  for  the  matter 

that  the  accounts  should  be  referred  to  Mr.  Norrism  jue^Sminil^ 

accountant.      It  was  sworn,  on  the  one  side,  that  at  tration  of 

the  second  meeting  it  was  agreed  that  a  further  meeting  '^*' Amotion 

of  the  parties  should  take  place  before  the  arbitrator ;  was  made  to 
,      ',.  -i.it       1         I         .-i  dismiss  a  bill, 

but  this  was  denied  by  the  other  side.  in  pursuance 

of  an  award ; 

it  came  on 
JVoms,  however,  proceeded  in  the  examination  of  the  upon  the  last 

accounts,  but  before  the  award  was  made,  the  following  un5fer°thc  sta- 
circumstance  took  place,  which  was  relied  on  as  invar  tute»  an  ap- 

lidating  the  award :  —  could  be  made 

to  set  aside 
the  award. 
"  On  the  6th  of  December^  Shelion  was  sent  for  by  The  respon- 

the  arbitrator,  to  meet  him  at  the  oflBce  of  the  ac-  ^^^J^'^bjU- 
countant,  on  which  occasion  he  was  called  upon  to  tionstothe 
explain  an  entiy  of  350/.  in  the  ledger,  and  which  thcTmotlon 

Sheltcn  was  ordered 
to  stand  over, 
with  liberty  for  the  respondent  to  give  notice  of  motion  to  dispute  the  award : 
Ueldf  that  this  operated  aa  an  extension  of  the  time. 
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1844.  Shelton  pointed  out  to  the  arbitrator  to  have  been  acci- 
dentally overlooked  by  the  accountant^  and  with  which 
the  arbitrator  was  satisfied ;  and  nothing  else  whateTer 
passed  or  took  place  at  such  meeting,  in  relation  to  the 
matters  in  reference,  or  any  of  them.  On  the  27th  of 
January^  Shelton  was  again  sent  to  by  the  arbitrator, 
to  meet  him  at  the  office  of  the  accountant,  when  he  was 
again  called  upon  by  the  arbitrator  to  explain,  as  he 
thought,  an  omission  of  SIL  lOs.  in  the  account,  and  one 
or  two  other  small  omissions,  all  of  which  sums  Shdion 
pointed  out;  upon  which  the  arbitrator  was  satisfied^ 
and  the  accountant  expressed  bis  surprise  that  he  had 
overlooked  the  same,  and  regretted  to  have  thus  troubled 
Shelton  ;  and  nothing  else  passed  between  Shelton  and  the 
arbitrator  on  such  last  occasion,  or  at  any  other  time, 
except  in  giving  the  explanations  hereinbefore  mentioned 
and  required  by  such  arbitrator." 

Neither  the  PlaintiCP  nor  any  person  on  his  behalf 
was  present  at  these  meetings  between  Shelton  and  the 
arbitrator* 

On  the  other  hand,  it  was  objected,  that  Harvey  had 
sent  to  the  arbitrator  a  letter  relating  to  the  matters, 
which  he  had  not  communicated  to  the  other  side,  and 
that  he  also  had  attended  the  arbitrator  and  accountant 
in  the  absence  oi  Shelton. 

Mr.  W.  T.  Danielf  in  suppoit  of  the  motion,  con- 
tended, that  the  award  was  invalid ;  first,  because  at  tlie 
second  meeting,  it  had  been  agreed  that  a  further 
meeting  of  the  parties  should  take  place,  yet  the  award 
had  been  made  without  any  such  further  meeting  having 
been  had.  In  Dodington  v.  Hudson  (a),  the  De- 
fendant's 
(a)  1  Bingham^  384. 


Shblton. 
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fendant's  attorney}  swore  he  uDderstood  the  arbitrator  1844. 
meant  to  have  called  another  meeting,  and  none  having  harvey 
been  had,  the  Court  set  aside  the  award.  So  in  Pepper  ^  9. 
y.  Qorham  (a),  where  arbitrators,  who  had  proceeded  in 
a  reference,  informed  the  Defendant,  who  was  present  at 
the  meeting,  that  they  would  suspend  their  proceed- 
ings till  the  books  of  account  had  been  referred  to,  it 
was  held,  that  the  having  afterwards  made  an  award  in 
his  absence,  without  examining  such  books,  was  a  good 
ground  for  setting  aside  the  award.  And  in  Walker  v. 
Fr€bisher{b)^  an  award  was  set  aside,  the  arbitrator 
having  received  evidence,  after  notice  to  the  parties  that 
he  would  receive  no  more,  in  which  they  acquiesced. 

Seoondly,  because  there  had  been  private  meetings 
between  SheUon  and]  the  Arbitrator,  where  statements 
bad  been  made  in  the  absence  of  the  Plaintiff,  which 
the  Plaintiff  had  not  the  opportunity  of  meeting,  and 
which  influenced  the  arbitrator's  decision ;  and  that  this 
was  manifisstly  contrary  to  the  first  principles  of  justice. 

Thus  where  a  private  examination  of  a  party  by 
arbitrators  had  taken  place,  the  Court  of  Common  Pleas 
set  aside  an  award :  in  the  Matter  of  Hick,  (c) 

Thirdly,  he  relied  on  errors  in  the  award,  the  par- 
ticulars of  which,  however,  it  is  not  necessary  to  state. 

Mr.  Turner  and  Mr.  Glasse  contra.  On  the  first  point, 
the  evidence  shews  distinctly  that  there  was  no  arrange- 
ment made  at  the  second  meeting  for  a  further  hearing. 
All  that  then  remained  to  be  done,  was  a  matter  of 
account,  to  be  settled  by  the  arbitrator  with  the  assist- 
ance of  the  accountant 

Secondly, 

(a)  1  Moore^  148.  (c)  8  Taunt.  694. 

(6)  6  Yet.  70. ;  and  see  In  re 
Plem,  Q.  B.,  January  S9, 1 845. 

Vol.  VII.  Hh 
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ISii.  Secondly,  the  interviews  between  the  arbitrator  and 

Shdton  on  the  subject  of  the  accoants,  do  not  invalidate 
the  award.  It  was  a  mere  mercantile  arbitration.  Id 
MaUon  y*  Trcfwer  {a)  each  of  the  parties  bad  been  exa- 
mined in  the  absence  of  the  other,  and  it  having  been 
oligected,  that  the  award  was  void  in  consequence^ 
Chief  Justice  Abbott  said,  <<  It  does  not  sappeax  that 
either  party  desired  to  be  present  when  the  other  was 
examined ;  legal  men  indeed  usually  examine  one  party 
in  the  presence  of  the  other,  but  among  mercantile 
persons  a  different  practice  prevails ;  the  umpire  here, 
was  a  mercantile  man,  and  the  Defendants  not  having 
expressed  a  desire  to  be  present  at  the  examination  of 
the  Plaintiils,  cannot  now  object  to  its  having  taken 
place  in  their  absence.*'  Again  the  Plaintiff  himself 
has  been  guilty  of  equal  irregularity  by  communi- 
cating privately,  by  letter,  with  the  arbitrator,  and 
by  attending  alone. 

Idr.  Parker^  for  other  parties. 

Mr.  Danielj  in  reply. 

Watsofi  on  Arbitraiion\b)  and  FetJierstone  v.  Cooper  (c), 
were  also  cited. 

TTie  Mast£r  of  the  Rolls. 

This  is  a  motion  to  set  aside  an  award,  to  which 
two  distinct  objections  are  taken.  The  first  objection 
is,  that  at  the  meeting  on  the  27th  of  September 
1843,  when  all  parties  were  heard,  it  was  distinctly 
arranged,  or  at  least  it  was  by  Mr.  Harvey  under- 
stood to  be  distinctly  arranged,  that  there  should  be 

another 

(a)  %.  4-  Moo.  17.  (c)  9  Veu  69. 

[b)  P.  75.  217.  249. 
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another  meeting  of  all  the  parties  before  the  arbitrator,  1844. 
for  Anther  discussiDg  their  rights  and  interests;  yet, 
contrary  to  that  arrangement  or  understandings  no  duch 
subsequent  meeting  ever  took  plaoe»  and  that  on  this 
account,  the  proceedings  were  irrq;ular  and  the  award 
ought  to  be  set  aside. 

It  is  next  alleged,  that  between  the  meeting  of  the 
S7th  tX  September  and  the  date  of  the  award  on  the  ISth 
o(  February  1844,  when  the  award  was  made,  the  arbi- 
trator had  two  private  meetings  with  one  of  the  litigant 
parties,  in  relation  to  the  matters  which  were  the  subjects 
of  the  arbitration ;  which  is  contrary  to  the  first  prin- 
ciples  of  justice,  and  that  in  consequence  of  that  irre- 
gularity and  impropriety  the  award  ought  to  be  set 
asidcb 

I  shall  make  but  one  observation  upon  the  first  of 
these  objections,  because  the  really  material  one  is  the 
second.  I  think  that  both  parties  may  very  reasonably 
be  supposed  to  be  mistaken  on  this  point,  for  each  of  the 
two  parties  having  been  heard  at  length  before  the  ar- 
bitrator, and  having  stated  what  he  thought  fit,  the  matter 
was  referred  to  an  accountant,  agreed  on  by  both  parties, 
in  whose  hands  the  books  and  documents  relating  to  the 
matter  in  question  were  to  be  deposited,  and  both  parties 
were  to  have  access  to  them  in  the  presence  of  the  ac- 
countant. Now  it  might  reasonably  enough  have  been 
supposed,  on  the  one  hand,  when  the  several  parties  had 
dbcnssed  their  rights  before  the  arbitrator,  if  nothing  re- 
mained but  to  take  theaccounts  by  the  examination  of  the 
books,  in  the  ordinary  way,  that  there  might  be  no  occa- 
sion for  any  other  meeting  before  the  arbitrator,  for  the 
purpose  of  adversely  discussing  their  rights ;  on  the  other 
hand,  it  was  perfectly  reasonable  for  either  party  to  sup- 
pose, that  if,  upon  the  examination  of  the  books,  disputed 
Hh  2  items 
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1844.  items  or  questions  should  arise,  the  parties  should  have 
the  opportunity  of  discussing  them  before  the  arbitrator. 
I  think  that  the  state  of  things  was  such,  and  the  fiicts  of 
such  a  nature,  that  one  may  reasonably  suppose,  that  each 
party  formed  some  erroneous  notion  on  the  subject. 

If  this  matter  had  afterwards  proceeded  with  perfect 
regularity,  I  should  have  conceived,  that  it  was  open  to 
the  arbitrator  to  have  a  further  meeting  or  not,  according 
as  the  exigency  of  the  matter  might  require,  and  that 
if  the  matter  did  not  require  a  further  meeting,  he  might 
have  properly  made  his  award  without  one.  This  is  the 
view  I  take  of  the  first  question. 

With  regard  to  the  second  question,  we  most  look 
to  the  situation  in  which  these  parties  stood.  There 
were  questions  upon  the  accounts  which  might  have  to 
be  discussed.  The  accounts  were  to  be  examined,  and 
it  might  be  material  that  each  party  should  have  access 
not  only  to  the  books,  but  also  to  the  Accountant  who 
was  examining  them  for  the  purpose  of  drawing  con^ 
elusions  from  them.  Mr^SheUon  seems  to  have  been 
perfectly  familiar  with  the  accounts  and  the  books;  the 
other  party  had  not  had  the  same  opportunities.  The 
Arbitrator  distinctly  states,  that  the  books  were  to  be 
left  with  him,  and  that  either  party  was  to  be  at  liberty 
to  examine  such  books  in  his  presence.  It  does  not 
appear  whether  Mr.  SheUon  ever  availed  himself  of  that 
right,  but  my  impression  from  the  aflSdavits  is,  that  he 
did  not;  though  he  certainly  had  a  right  to  attend 
Mr.  Norris  to  look  at  the  books.  I  think  it  must  be 
considered  that  he  had  a  right  to  make  such  commu- 
nications to  Mr.  NarriSf  who  was  not  the  Judge,  but 
merely  an  assistant  on  that  occasion.  Mr.  Harvey^ 
whatever  might  have  been  his  right,  seems,  with  the 
consent  of  Mr.  Norris^  to  have  gone  a  very  considerable 

length. 
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length,  for  he  attendee!  Mr.  Norrisy  had  an  opportutiity  1844. 
of  seeing  the  abstracts  and  extracts  which  Mr.  Norris 
had  made  from  the  accounts,  which  he  corrected  and 
checked  by  the  books,  and,  according  to  the  statement, 
Mr.  Norris  was,  in  general,  satisfied  with  what  was  done. 
It  does  not  appear  that,  at  the  period  to  which  I  am 
now  referring,  he  had  had  any  communication  whatever 
with  the  Arbitrator. 

The  matter  seems  to  have  gone  on  till  the  month  of 
December  1843,  when  this  circumstance  took  place: 
Mr.  Norris  found  himself  in  difficulty  with  respect  to 
the  sum  of  350/.;  he  communicated  it  to  Mr.  Wake" 
Jleld,  who  also  had  a  difficulty  on  it,  and  Mr.  Wakefield 
then  summoned  Mr.  Shelion^  one  of  the  litigant  parties, 
to  attend  him,  for  the  purpose  of  explaining  this  matter. 
It  is  greatly  to  be  regretted  that  he  did  not,  at  the 
same  time,  summon  Mr.  Haroey  to  attend  him.  I  must 
assume  that  Mr.  Harvey  had  an  interest  in  the  ques- 
tion respecting  the  item  of  350iL,  because  the  account 
was  to  be  taken  in  which  he  was  interested ;  however, 
Mr.  Wakefield  sends  for  Mr.  Skelton  for  his  opuiion, 
consults  him  on  the  matter,  and  after  that  consultation 
and  in  the  absence  of  Mr.  Haroey^  he  becomes,  in  some 
way  or  other,  satbfied  in  respect  of  that  item  of  350/. 
Whether  the  result  of  such  satisfaction  was  accordant 
with  or  contrary  to  the  interest  of  Mr.  Harvey  does  not 
appear.  There  is  no  proof,  nor  in  such  a  case  do  I 
apprehend  there  could  he  proof,  that  the  result  to  which 
Mr.  Wakefield  came  was  in  any  way  prejudicial  to  Mr. 
Harvey*  However,  we  have  this  state  of  things  :  a 
question  arises  affiscting  the  interest  of  Mr.  Haroey;  the 
Judge  has  a  private  interview  with  one  party,  discusses 
the  matter  with  him,  and  through  the  representations 
made  by  that  one  in  the  absence  of  the  other,  he  be- 
comes satisfied,  and  comes  to  a  conclusion  on  it. 

Hh  S  A  similar 
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1844w  A  similar  proceeding  took  plaoe  on  a  snbseqnent  oc- 

casion. There  were  otber  items  in  respect  of  whUk 
difficulties  again  arose ;  Mr.  Skdion  is  again  samraonedy 
the  other  party  is  not  summoned ;  Mr.  Sidtom  has 
a  priTaie  interview  with  the  arbitrator,  the  matter  is 
discussed  between  them,  explanations  are  given,  the 
result  of  which  explanation  is,  that  the  arbttralor  is 
satisfied,  and  the  interest  of  Mr.  Hanxjfj  wh^er  for  or 
against  him,  is  again  bound  by  the  decision  of  the  Ar- 
bitrator (so  far  as  it  can  be  binding),  which  was  made 
in  his  absence. 

It  is  so  ordinary  a  principle  in  the  administration  of 
justice,  that  no  party  to  a  cause  can  be  allowed  to  use  any 
means  whatsoever  to  influence  the  mind  of  the  Judges 
which  means  are  not  known  to  and  capable  of  being 
met  and  resisted  by  the  other  party,  that  it  is  impossible^ 
for  a  moment,  not  to  see,  that  this  was  an  extremely  in- 
discreet mode  of  proceeding,  to  say  the  very  least  of  it 
It  is  contrary  to  every  principle  to  allow  of  such  a 
thing,  and^I  wholly  deny  the  difference  which  is  alleged 
to  exist  between  mercantile  arbitrations  and  legal*  ar- 
bitrations. The  first  principles  of  justice  must  be 
equally  applied  in  every  case.  Except  in  the  few  cases 
where  exceptions  are  unavoidable,  both  sides  must  be 
heard,  and  each  in  the  presence  of  the  other.  In 
every  case  in  which  matters  are  litigated,  you  must 
attend  to  the  representations  made  on  both  sides,  and  you 
must  not,  in  the  administration  of  justice,  in  whatever 
form,  whether  in  the  regularly  constituted  courts  or  in 
arbitrations,  whether  before  lawyers  or  merchants^  permit 
one  side  to  use  means  of  influencing  the  conduct  and  the 
decisions  of  the  Judge,  which  means  are  not  known  to 
the  other  side. 


It 
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It  is  argued  in  this  CBse,  that  there  has  here  been 
equal  fault  on  the  other  side^  and  that  Lord  Elda9h  from 
whom  e^rery  word  that  has  fallen  is  entitled  to  the  most 
profoand  attention^  has  said,  that  if  an  act  of  this  sort 
is  called  in  question,  the  party  who  seeks  relief  ought 
not  himself  to  be  to  blame.  It  is  stated,  on  this  occasion, 
that  in  the  matter  of  this  reference,  Mr.  Harveyf  who 
now  complains^  has  himself  been  guilty  of  just  the  same 
erroneous  conduct  as  Mr.  Skelionj  and  that  as  to  Mr. 
ShdUm  it  was  not  his  spontaneous  act,  for  that  he  re- 
mained passive  until  he  was  invited  by  the  Arbitrator  to 
attend.  The  truth  of  this  matter  does  not  appear  satis- 
factorily upon  the  affidavits ;  but  widi  respect  to  the 
letter  of  the  19th  of  January  1844,  I  cannot  allow  such 
a  matter  to  pass  without  expressing  my  disapprobation 
of  it.  Mr.  Harvey^  in  my  opinion,  was  acting  extremely 
wrong  in  writing  such  a  letter  to  the  Arbitrator,  unless 
he  sent  a  copy  of  it  to  the  other  side ;  I  conceive  that 
he  was  at  Kberty  to  make  his  own  representation,  pro- 
vided he  imparted  it  to  the  other  side,  but  otherwise 
it  was  wrong.  This  sort  of  misconduct  sometimes, 
though  rarely,  occurs  here;  long  statements  are  occa- 
sionally sent  to  me  by  one  side?  but  I  hand  them  over 
to  the  other  side,  and  take  care  that  no  kind  of  commu- 
nication is  made  to  me  without  the  other  party  know- 
ing it.  I  think  the  Arbitrator  should  have  done  so  with 
that  letter,  and  there  being  no  proof  that  it  was  ever  sent 
to  Mr.  SheUon^  I  cannot  let  the  circumstance  pass  with- 
out expressing  my  disapprobation. 


1844. 


HA&var 


Though  there  was  some  statement  made  to  the  Ar- 
bitrator by  Mr.  Harvey^  I  do  not  know  what  it  was, 
unless  I  can  collect  it  from  the  letter  of  the  19th  of 
January;  but  assuming  a  private  statement  to  have  been 
made,  I  must  add,  that  if  there  had  also  been  a  private 
interview,  and  an  erroneous  and  improper  private  inter- 
HA  4  view. 
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1844.  Tiew,  between  Mr.  Haroey  and  the  Arbitrator,  I  sboald 
have  found  it  very  difficolt  to  say,  that  this  spades  of 
misconduct  on  the  one  side  was  to  be  an  excuse  far  the 
mode  of  proceeding  which  was  adopted  on  the  other. 
This  is  not  a  matter  of  mere  private  coosideratkm  be- 
tween two  adverse  parties,  but  a  matter  ooooemiog  the 
due  administration  of  justice^  in  which  all  persons  who 
may  ever  chance  to  be  litigant,  in  courts  of  justice  or 
before  arbitrators,  have  the  strongest  interest  in  main- 
tainmg  that  the  principles  of  justice  shall  be  caiefiitly 
adhered  to  in  every  case. 

Under  these  circumstances,  I  am  of  opinion  that  this 
award  cannot  stand,  and  I  must  therefore  grant  diis 
motion. 


Another  point  arose  in  this  discussion,  with  regard  to 
the  time  at  which  the  application  was  made,  and  which 
it  is  thought  convenient  to  separate  from  the  other 
points  in  the  case. 

By  the  9  &  10  ^.  3.  c.  15.  $.  2.  any  arbitration  or 
umpirage,  pi-ocured  by  corruption  or  undue  means,  shall 
be  judged  and  esteemed  void  and  of  none  efiec^  and 
accordingly  be  set  aside  by  any  court  of  law  or  equi^, 
so  as  complaint  of  such  corruption  or  undue  practice 
be  made  in  the  Court  where  the  rule  is  made  for  sub- 
mission to  such  arbitration  or  umpirage,  b^ore  the  laU 
day  of  the  next  term  after  such  arbitration  or  umpirage 
made  and  published  to  the  parties. 

The  award  was  made  on  the  18th  oS  February  1844!^ 
and  communicated  on  the  30th  March,    On  the  15th 
April  1844,  Shelton  moved,  pursuant  to  the  terms  of  the 
award,  to  dismiss  the  bill  without  costs,  but  Harvey  ob- 
jecting. 
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jecUog,  that  neither  the  reference  nor  the  award  had 
been  made  orders  of  Court,  the  motion  was  ordered  to 
stand  over. 

On  the  18th  of  AgrU^  the  reference  and  award  were, 
exparte^  made  orders  of  Court. 

On  the  8th  of  Mey  (which  was  the  last  day  of  the 
next  term  after  the  award  had  been  made  and  pub- 
lished) SAetiah^B  motion  to  dismiss  was  brought  on,  when 
Haroetf%  counsel  stating  that  he  had  objections  to 
the  awardj  the  motion  of  SheUon  was  ordered  to  stand 
over  till  the  first  day  of  the  following  term,  and  liberty 
was  given  to  Harvey^  Jf  he  should  be  so  advised,  to 
give  notice  of  modon  to  dispute  the  award.  He  gave 
notice,  accordingly,  of  the  present  motion  on  the  18th 
of  Jlfoy. 

It  was  now  (on  the  Srd  and  4th  of  Jub/)  objected,  on 
the  part  of  SheUon,  that  the  time  limited  by  the  statute 
(9  &  10  W»  3.  c  15.  s.  2.)  having  expired,  the  award 
could  not  be  now  set  aside :  Bushworih  v.  Barron  (a) ; 
and  that  the  time  could  not  be  extended.  Aurioly. 
SmUh  (&),  AUardes  v.  CampbeU.  (c) 

On  the  other  band,  it  was  said,  that  the  time  allowed 
by  the  statute  had  been  extended  by  the  leave  given 
on  the  8tb  of  May  ;  that  the  order  to  make  the  sub« 
mission  a  rule  ought  to  have  been  obtained  before  the 
award  had  been  made  (i/),  and  that  the  motion  to  make 
an  award  an  order  of  Court  was  not  a  motion  of  course, 

but 


(tf)  5  DowL  P.  C.  317^  1  Har. 
4  W.  1S3. 
(6)  Twm.  4r  if'  tsi. 


(e)  Bunb.  SS5^  Bartu  JT.  B. 
158.,  and  Tur.  ^  E.  135  n. 
(tf)  Pawnail  ▼.  JTiii^,  6  Fes.  9. 
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1844*.       but  a  special  oiotion  to  be  made  upon  notice.    Wiikimm 
-^-^^     V.  Page,  {a) 


HAam 


SHVLToir.         271^  Master  of  tie  Rolls. 


The  question  is,  whether  such  a  complaint  has  been 
made  within  the  time  limited  by  the  statute,  as  to  enable 
the  party  to  have  the  benefit  of  his  objection  to  the 
award.  I  think,  under  the  circumstances,  that  I  must 
consider  there  was  a  sufficient  complaint.  There  was 
a  motion  for  a  proceeding  to  carry  the  award  into  exe- 
cution, which  was  brought  on  upon  the  very  last  day, 
on  the  day  on  which  the  time  expired  within  which 
application  could  be  made  for  relief.  The  order  asked 
was  then  resisted,  by  an  allegation,  made  in  Court  of  a 
complaint  against  the  award,  and  a  request  was  made 
that  an  opportunity  might  be  given  for  making  a  regular 
and  formal  application.  I  think,  under  the  circum- 
stances, I  must  give  weight  to  that,  though  I  confess  it 
does  not  appear  so  clear  as  one  would  wish  it  to  be. 


The  form  of  the  order  was  next  brought  to  the  con- 
sideration of  the  Court,  and  it  was  argued  that  the  order 
should  be  drawn  up  nunc  pro  itmc. 

The  Master  of  the  Rolls  directed  the  order  to  be 
drawn  up  as  of  this  day,  and  the  facts  relating  to  the 
different  applications  to  be  stated  on  the  face  of  the 
order.     He,  however,  gave  no  costs. 

(a)  ]  Hare^  S80. 
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MACKENZIE  v.  TAYLOR. 

Jufy  17. 

npHE  testator  gave  his  residuary  personal  estate  to  Executors  di- 

'''  his  executors  and  trustees,  upon  trust,  as  soon  as  ^andln^t 

convenient  after  his  death,  to  convert  into  money,  and  **>«  testator's 

invest  the  same.    One  moiety  of  the  residue  was  given  lowed  it  to  be 

to  Mr.  Newioih  and  one  fourth  was  iriven  to  Mrs.  Mac^  enjoyed  in 

specte  by  the 

kenzie  for  life,  with  remainder  to  her  children.  tenant  for  life. 

Three  years 
after  her 
The  testator  died  in  1824,  and  Mrs.  Mackenzie  died  death,  they 

in  1832.     This  bill  was  filed  by  her  children  against  the^v^ue  and 

the  executors  and  Mr.  Nemton  for  the  administration  of  Pf^^  ^^  i°to 

rw^  •  .  1     1  «  Court !  Held, 

the  estate.    The  executors,  but  with  the  concurrence  of  that  they 

Mrs.  Mackenzief  had  neirlected  to  convert  and  invest  a  9^^^^  to  pay 

°  interest  from 

part  of  the  testator  s  property,  but  three  years  after  her  the  death  of 

death,  they  accounted  for  the  value,  and   paid  the  SfetoTe^^aJ 

amount  into  Court.   This  gave  rise  to  the  first  question,  of  such  pay- 
ment. 

A  reuduary 
The  secmid  question  was  as  to  the  costs.     It  ap-  ^^^.^^^ 
peared  that  the  executors  had  accounted  to  Nemton  for  amongst 
his  share  of  the  residue:  being  satisfied,  he  by  his  ^^^g     a 
answer  objected  to  the  proceedings,  and,  at  the  first  account  was 
hearing,  resisted  the  taking  of  any  accounts.     On  the  S*  TduSts^ 
cause. coming  on  for  further  directions,  the  costs  had  to  cei?ed  their 
be  provided  for ;  and  as  the  circumstances  of  the  case  infants  filed  a 

were  not  such  as  to  render  the  executors  liable  to  pay  ^Ilforanac- 

,  .  1      t         ■  count  against 

the  costs,  the  question  was,  whether  the  costs  were  to  the  executors 

be  paid  out  of  the  whole  residue,  including  that  received  J^^^^®  ^^^ 

by  Nearionf  or  out  of  the  Plaintifi'  share  only.  legatees.   The 

latter  being 
satisfied,  de- 
Mr.  precatedthe 
.»  .  «  «.  proceedings. 

The  accounts  turned  out  to  be  substantially  correct :  Held,  that  the  costs  were  pay- 
able out  of  the  Pluntiffi'  share  alone. 


468  CASES  IN  CHANCERY. 

1844.  Mr.  George  Turner  and  Mr.  HUcketxi,  for  the  Plain- 

iH^  contended  that  the  esecutors  were  chaigeable  with 
interest  on  that  part  of  the  estate  which  they  had  ncg' 
lected  to  convert;  and  that  as  thb  was  a  suit  for  the 
adminbtration,  the  whole  residue  ought  to  bear  the  eosti^ 

Mr.  Baify  for  the  widow  of  the  testator. 

Mr.  Enderdeif  and  Mr.  PiggoU^  for  the  ezecntors 
and  Mr.  Newton^  contended,  that  as  the  execnton  had, 
with  the  concurrence  of  Mrs.  Madkatzie^  and  for  the 
convenience  of  her  family,  refrained  from  convertiog 
this  part  of  the  property,  they  ought  not  to  be  chaiged 
with  interest. 

Secondly,  that  as  Mr.  NeatM,  who  had  reorived  his 
share,  was  perfectly  satisfied  with  the  accounts,  and 
had  deprecated  all  litigation,  he  ought  not  to  be  ordered 
to  pay  any  portion  of  the  costs  of  the  suit  out  of  his 
portion  of  the  residue. 

Mr.  T\imer  in  reply. 

The  Master  of  the  Roixs. 

There  are  two  questions  in  this  case.  The  first  is, 
whether  the  executors  and  trustees  are  to  be  charged 
with  interest  on  the  infant's  share  of  the  property  or  on 
any  part  of  it ;  the  other  relates  to  the  costs  of  the 
suit. 

It  seems  that  the  executors  rendered  an  account  which 
turned  out  to  be  nearly  correct,  except  as  to  the  value  of 
a  steam-engine,  and  as  to  that  suni,  I  am  of  opinion  that 
no  interest  is  chargeable.  With  respect  to  the  rest,  it 
was  given  to  Mrs.  Mackenzie  for  life,  with  remainder  to 

her 
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her.  children.    It  seems  that  the  testator's  property  con-.       1844. 


Mackbnsie 


Slated  of  matters  capable  of  personal  enjoyment,,  and  no 

doobt  the  strict  duty  of  the  trustees  was  to  convert  and    ""'"^ 

invest  the  produce,  and  then  to  pay  the  income  to  the      T^^^** 

tenant  for  life,  and  preserve  the  corpm  for  the  children. 

This  was  not  done  on  this  occasion,  but  the  tenant  for 

life  was  allowed  to  have  the  enjoyment  during  her  life ; 

the  executors  have,  however,  charged  themselves  with 

the  value  of  those  articles  not  converted  into  money. 

There  can  be  no  doubt  of  what  was  the  duty  of  the 

executors ;  the  tenant  for  life  acquiesced,  and  therefore 

bad  no  right  or  reason  to  complain ;  but  that  does  not 

apply  to  the  children,  whose  interest  was  n^lected. .   I 

am  of  opinion  that  the  executors  are  chargeable  with 

interest  at  the  rate  of  4  per  cent,  from  the  death  of  the 

tenant  for  life  to  the  time  when  the  money  was  paid 

into  Court. 

With  respect  to  the  costs,  the  bill  was  filed  by  the 
infants  for  an  account  of  the  residue.  It  appears  that  a 
distribution  had  previously  been  pade,  of  all  the  pro- 
perty except  the  share  of  the  infants.  The  question  is, 
whether  the  distribution  was  satisfactory  to  Nemtoti.  It 
appears  from  the  scope  of  his  answer  that  he  was  satis- 
fied with  the  account  stated  :  and  he  resisted  the  account 
at  the  hearing.  Taking  the  whole  transaction,  b  it  not 
clear  that  the  bill  was  filed  for  the  benefit  of  the  infants 
alone?  I  do  not  see  any  reason  for  charging  one  who 
does  not  require  the  accounts  to  be  taken,  with  the  costs 
of  a  proceeding  which  he  resists. 

If  the  accounts  had  been  unsettled,  then  it  would  have 
been  for  the  benefit  of  all  that  they  should  be  taken,  and 
each  ought  then  to  contribute  towards  the  expence. 
Newton  had  received  all  he  required,  and  I  think  from 
his  answer  he  precluded  himself  from  having  the  accounts 

taken. 
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184>4.        taken.    There  is  no  reason  for  charging  him  with  die 
^^^"V*^     costs  of  these  proceedings;  theymiut  bepaid  oatof  the 


V, 

Taylor. 


fund  recovered  by  the  smt 


March  S7. 
Majf  2.  8. 

The  common 
injunction 
against  several 
Defendants, 
may  be  dis- 
solved as  to 
some,  before 
all  have 
answered,  and 
the  proper 
course  of  pro- 
ceeding for 
that  purpose 
is,  for  those 
who  have 
answered  to 
obtain  an 
order  niri,  as 
of  course. 


LEWIS  V.  SMITH. 

A  N  action  at  law  had  been  commenced  against  the 
•^^  Plaintiff  by  Messrs.  Smith  and  Co.,  whose  firm 
consisted  of  five  persons,  two  resident  in  laverpool,  apd 
three  in  Australia.  The  Plaintiff  filed  this  bill  against 
Messrs.  Smith  and  others  praying,  amongst  other  things, 
an  injunction  to  restrain  the  proceedings  at  law,  and 
the  common  injunction  was  obtained  for  want  of  answer. 
The  two  partners  resident  in  England  having*  filed  their 
answer,  obtained,  as  of  course^  an  order  nisi  to  dissolve 
the  injunction.  The  other  three  partners  resident  abroad 
had  not  answered. 

Mr.  Turner  and  Mr.  Lewin  now  moved  to  make  ab- 
solute the  order  nisi  for  dissolving  the  injunction. 

Mr.  James  Parker^  con/ro,  argued,  firsts  that  the  com- 
mon injunction  could  not  be  dissolved  until  all  the  De- 
fendants had  answered,  for  that  is  the  form  of  the  order 
for  the  injunction,  and  the  answers  of  the  other  Defend- 
ants might  be  most  material,  and  that  which  would  be  a 
defence  to  one  would  be  a  defence  to  all ;  besides,  it 
would  be  useless  to  dissolve  as  to  some  of  the  PlainUfis 
at  law  only,  for  the  action  could  not  proceed  while  any 
CO- Plaintiff  is  injoined ;  that  the  only  exceptions  to  this 
rule  were  collusion  and  immateriality.  Secondly^  that  if  it 
could  be  dissolved  before  all  the  co-PIaintifis  at  law  had 
answered,  then  that  the  order  nisi  ought  not  to  have 

been 


CASES  IN  CHANCERY.  471 

been  obtained  ex  parte,  bnt  upon  a  special  application  1844. 

to  the  Court.     Thirdly,  that  the  order  nisi  which  had  ^[^^'"^ 

been  obtained  was  to  dissolve  as  to  a2^  and  that  this  «. 

was  clearly  irregular.  Smith. 

Mr.  Turner  in  reply. 

The  Defendants  have  proceeded  according  to  the 
ordinary  practice.  If  the  answer  of  the  other  Defend- 
ants be  material,  that  must  be  proved  upon  shewing 
cause. 

S  Dan.  Prac.  285.,  Wyatfs  Prac.  Beg.  284. ;  Boheme 
V.  Porter  {a) ;  Baaxrqft  v.  Donaldson  (i) ;  Bowles  v. 
Orr  (c) ;  Kilby  v.  Stanton  (d),  Lord  Delvin  v.  Smftk  (e), 
Todd  V.  Dismor  {g\  St.  John  v.  Cargill  (//),  Naylor  v. 
Middleton{i)f  Montague  v.  Hill{k),  Nanneyv.  FauglianQ), 
Qlasscott  y.  The  Copper  Mineri  Company  (m) ;  and  the 
cases  referred  to  in  the  judgment  of  the  Court,  were 
cited. 

The  Master  of  the  Rolls. 

I  think  it  right  to  look  at  the  cases  and  the  form  of 
the  order.  There  may  be  inconvenience  on  both  sides ; 
but  as  some  of  the  parties  are  on  the  opposite  side  of 
the  world,  it  would  be  hard  indeed  if  the  injunction 
could  never  be  dissolved  against  those  who  are  here. 


The  Master  of  the  Rolls.  May  s. 

In  this  case,  the  Plaintiff  obtained  the  common  order 
for  an  injunction  to  restrain  the  Defendants  who  had  not 

answered, 

(a)  Barnard^  Cbanc.  Rep,  3^2.  {h)  3  Anti.  953. 

(5)  1  Fow.  Prac.  286.  (t)  S  Mad.  131. 

(c)  1  Few.  4r  Col.  (Exch.)  474.  (*)  4  Russ.  128. 

id)  %T.iJ.  75.  (/)  8  ^m.  459. 

\e)  Mos.  354.  (m)  11  Sim.  514. 
ig)  S  Sim.  4*  S.  477. 
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1 844.       answered,  from  proceeding  in  an  action  al  law  against  ihe 
Plaintiff. 

The  Defendants  against  whom  the  order  was  made 
were  five  in  number ;  two  of  them  are  in  this  country, 
the  other  three  are  abroad. 

s 

The  two  Defendants  who  are  here,  having  answered, 
have  obtained  an  order  of  course  to  dissolve  the  in- 
junction, unless  cause  be  shewn  to  the  contrary. 

The  order  appears  to  me  to  be  smnewhat  ambigu- 
ously expressed,  but  I  think  that  I  must  construe  it  to 
be  an  order  to  dissolve  the  injunction  as  against  the  De- 
fendants upon  whose  petition  it  was  obtained,  unless 
cause  be  shewn  to  the  contrary. 

The  Plaintiff  contends  he  is  not  bound  to  shew  or  to 
undertake  to  shew  any  cause,  upon  the  order  of  two 
Defendants,  before  the  other  three  have  answered. 

Beyond  all  question  the  general  rule  is,  that  the  in- 
junction is  not  to  be  dissolved  till  all  the  Defendaiits 
have  answered,  and  this  being  so,  it  is  unusual,  and  ge- 
nerally useless,  for  some  of  the  Defendants  to  attempt  to 
dissolve  the  injunction  till  all  who  are  injoined  have 
answered. 

There  are  authorities  which  appear  ti  me  to  shew  the 
mode  of  proceeding  in  such  cases. 

The  case  of  Joseph  v.  DouUedmf{a)  was  under  the 
consideration  of  Lord  EUon^  at  different  times  during 
several  years.     There  were  two  sets  of  Defendants  com* 

prised 
(a)  1  Vei.  4*  B.  497. 
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prised  in  the  injunction,  Doubleday  and  others,  who'de-  1844. 
sired  to  dissolve  the  injunction,  and  Mcfwbray  and  otliers. 
In  At^si  1810,  Lord  Eldon^  upon  a  special  motion 
made  by  Doubleday  and  others,  made  an  order  nisi  to 
dissolve  the  injunction  against  them.  On  a  motion 
afterwards  made  to  make  that  order  absolute,  and  also 
to  dissolve  the  injjinction  against  Mcnxbray  and  others, 
who  had  not  answered,  exceptions  to  the  answer  of 
Doubleday  and  others  were  shewn  as  cause,  and  the 
usual  reference  was  made  to  the  Master. 

It  was  suggested,  in  the  argument  for  the  Plaintiff  in 
the  present  case,  that  in  all  such  cases,  the  order  nisi 
ought  always  to  be  asked  for  by  special  motion ;  but  the 
proceeding  in  Joseph  v.  Doubleday  was  conducted  other- 
wise. 

Doubleday  and  others  having  put  in  a  further  answer, 
obtained,  as  of  course,  an  order  nisi  to  dissolve  the  in- 
junction as  against  them,  and  in  July  1812  that  order 
was  made  absolute  on  the  merits.  And  subsequently, 
in  the  year  1816,  the  answer  of  Mawbrm/  and  others 
being  put  in,  they  obtained  an  order  nisi  to  dissolve,  as 
of  course,  and  afterwards  that  order  was  made  absolute 
and  the  injunction  was  dissolved  generally. 

Again,  in  Naylor  v.  Middleton  {a)  an  injunction  being 
obtained  against  two,  one,  on  putting  in  his  answer, 
moved  specially  to  dissolve  the  injunction  as  to  both. 
This  motion  was  refused  with  costs,  on  the  ground  that 
an  order  nisi  was  necessary  on  the  behalf  of  the  De- 
fendant moving. 

And 
(a)  H  Mad.  131. 

Vol.  VII.  It 
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1 844.  And  in  Todd  v.  Dimor  {a)  an  injunction  was  obtained 

agiunst  three.  One  having  answered,  ootnily  so^ 
gested  that  all  had  answered,  and  thereupott  obtained  an 
order  rnsi  to  dissolve  the  injunction  agiunst  all.  This 
was  irregular,  and  the  Vice-Chancellor  said,  one  De« 
fendant  having  answered,  has  a  right  to  move  to  dissolve 
the  injunction  as  against  himself,  but  must  not  in  the 
order  niU  suggest,  contrary  to  the  &Gt,  that  all  have 
answered. 

And  in  the  Imperial  Gas  Light  Company  v.  Clarke 
and  Dixon  {b)tDizoH  having  put  in  his  answer,  ob- 
tained an  order  nisi  to  dissolve  the  injunction.  It  was 
shewn,  as  special  cause,  that  Clarke^  in  whose  name  the 
action  was  brought,  had  not  put  in  his  answer,  but  the 
injunction  was  dissolved  as  to  Dixon* 

.  These  autliorities  seem  to  me  sufficient  to  shew,  that 
an  injunction  against  several  Defendants  to  restrain 
them  from  proceediug^s  at  law,  may  be  dissolved,  as 
against  some  of  them  before  all  have  answered,  and  diat 
the  proper  course  of  proceeding  for  that  purpose  is,  for 
those  who  have  answered  to  obtain  an  order  niWi-and  that 
the  Plaintiff  must  thereupon  sihew  cause  why  the  order 
nisi  should  not  be  made  absolutew 


May  8* .  On  this  day,  Mr.  KindersUy  and  Mr.  James  Parker 

shewed  cause^  They  argued  that  as  it  appeared  from 
the  answer  ah-eady  put  in,  that  the  transactions  were 
known  to  the  parties  in  Sydney  alone,  to  whom  the 
partners  in  England  by  their  answer  referred,  the  Court 
ought  not  to  dissolve  the  injunction  until  the  Plaintiff 

had 
(a)  2  S.  4-  St.  477.  (6)  rotwigf,  ASO. 
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had  acquired  full  information  from  the  partners  in        1844. 
Skfdney,  who  alone  were  competent  to  give  it. 

Mr.  Turner  and  Mr.  Lewin^  contra^  contended  that 
the  injunction  ought  to  be  dissolved  as  to  the  Defendants 
who  had  answered,  especially  as  it  appeared,  from  the 
statements  in  the  bill,  that  the  question  between  the 
parties  was  one  proper  to  be  determined  in  a  court  of 
law,  and  that  the  bill  was  in  fact  demurrable. 

The  Master  of  the  Rolls,  under  the  circumstances, 
declined  to  dissolve  the  injunction. 


GOYMOUR  V.  PIGGE.  March  19. 20. 

Mdy6, 

TO  SUVA  NUNN,  by  his  will,  dated  in  Jfme  1787,  DevuetoA. 

devised  the  estate  in  question,  which  was  of  copy-  rg^aindCT  to 

hold  tenure,  to  bis  wife  Protesia  for  life.     After  her  her  first  child 

decease,  he  devised  the  same  to  his  daughter  Mary  Ann  y^^irs;  but  if 

Nunn  for  life,  and  from  and  after  her  decease,  he  gave  such  child 

1  1       /•  1  M 1      /•    t      «     1       /•  i^       ^       should  die 

the  same  to  the  first  child  of  the  body  of  Mary  Ann  under  the 

Nunn^  whether  male  or  female,  and  to  his  or  her  heirs  ageo^twenty- 

'^  '  ^  one  years 

or  assigns  for  ever ;   but  if  such  child  should  depart  without  leav- 

this   life  under  the  age  of  twenty-one  years,   without  Jheilln  like 

leaving  issue  of  his  or  her  body  lawfully  begotten,  then  manner  to 

k     the  second, 
™  third,  and 
every  other 
child  of  A.,  regard  being  had  to  their  seniority,  nnd  to  their  respective  deaths  under 
age  without  leaving  lawful  issue  ;  for,  in  case  of  issue,  it  was  the  testator's  will  that 
they  should  inherit  the  estate,  and  he  thereby  gave  the  same  to  him  or  her,  and  to 
his  or  her  heirs  accordingly.    But  in  case  A,  died  without  leaving  issue  of  her  body, 
or,  having  issue,  such  issue  should  die  under  the  age  of  twenty-one  without  leaving 
issue,  then  he  devised  the  estate  over. 
A.  never  had  any  issue:  Held,  that  she  took  a  life  estate  only. 

It  2 
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1844.  he  devised  the  estate  to  the  second  child  of  the  body  of 
his  said  daughter  Mary  Ann  Nunfi^  and  to  the  heirs 
and  assigns  of  such  second  child ;  and  in  case  the 
second  child  should  die  under  the  age  of  twenty-one 
years,  and  without  leaving  issue  of  his  or  her  body 
lawfully  begotten^  then  he  devised  the  estate  to  the 
third  child  of  the  body  of  his  said  daughter  Mafjf  Ann 
Nunn^  and  so  on  to  the  fourth,  fifth,  and  all  and  every 
other  child  and  children  of  the  body  of  his  said  daughter 
to  be  begotten  as  aforesaid,  regard  being  had  to  the 
seniority  of  age  and  priority  of  birth  of  such  child  and 
children,  and  to  their  several  and  respective  deaths 
under  age,  and  without  leaving  lawful  issue  of  their 
bodies ;  for,  in  case  of  issue,  it  was  the  testator's  will 
that  such  issue  should  inherit  the  aforesaid  estate,  and 
he  thereby  gave  the  same  to  him,  or  her,  and  to  his 
or  her  heirs  accordingly. 

But  in  case  his  daughter  Mary  Ann  departed  this 
life  without  leaving  issue  of  her  body  lawfully  begotten, 
or,  having  issue,  such  issue  should  die  under  the  age  of 
twenty-one  years  without  leaving  issue  lawfiilly  to  be 
begotten  as  aforesaid,  then  he  devised  the  estate^  with 
the  appurtenances,  to  Maty  Ann  Gcymour  for  her  life, 
and  after  her  decease  he  gave  the  same  to  Nunn  Gpy^ 
mour  in  fee. 

The  testator  died  in  1787 ;  his  wife  Protesia  died  in 
1801;  whereupon  the  devised  estate  became  vested  in 
the  daughter  Maty  Ann^  the  wife  of  the  Defendant 
Pigge.  She  died  in  1832,  without  having  had  any 
child;  but  having  in  1816  suffered  a  customary  reco- 
very of  the  property,  under  which  the  Defendant 
claimed.  The  Plaintiff  was  the  heir  of  Nunn  Gpynumr, 
to  whom  the  estate  was  given  in  fee  in  the  events  con* 
templated  by  the  will;  and  Maty  Ann  Goymour^  bis 

mother, 
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mother^  having  died  in  1801,  he  by  this  bill  made  claim 
to  the  estate. 

GOYMOUB. 

V, 

The  principal  question  was,  whether  Mrs.  Pigge  waa^       Picas, 
under  the  limitations  contained  in  the  above  will,  tenant 
.  in  tail,  or  tenant  for  life  only. 

Mr.  Kindersley  and  Mr.  E.  G.  White  for  the  Plaintiff. 

Mrs.  Pigge  was  tenant  for  life  only  under  the  limita- 
tions contained  in  the  will.  The  first  limitation  is  ex- 
pressly to  her  '^  for  life."  Under  the  next  limitation 
^*  to  the  first  child  of  her  body "  &c.,  her  children 
took  as  purchasers ;  and,  there  is  an  executory  limita- 
tion over  to  the  second  child,  in  case  of  the  death  of 
the  first  under  twenty-one  without  leaving  issue  of  his 
body,  and  similar  limitations  to  the  other  children. 

The  subsequent  clause  is  that  on  which  the  Defendant 
will  rely,-— namely,  *'  in  case  his  daughter  departed  this 
life  without  leaving  issue  of  her  body  lawfully  begotten, 
or,  having  such  issue,  such  issue  should  die  under  the 
age  of  twenty-one  years  without  leaving  issue  lawfully 
to  be  begotten  as  aforesaid.*^  In  this  clause  the  word 
"issue"  must  be.  construed  "children,"  which  has 
been  frequently  done  in  other  cases ;  2  PawelFs  De^ 
viseSf  537.,  Gifiger  dem.  White  v.  White  (a)^  Goodright 
dem.  Docking  v.  Dunham  (i),  Carter  v.  BerUall.  {c) 
The  words  "  as  aforesaid "  have  the  effect  of  refer- 
ring to  the  prior  limitation  to  the  ^^  children,"  and 
of  attaching  to  the  word  "  issue "  the  force  of  the 
antecedent  expression  "  children.**  The  limitation  over 
is  therefore  limited  to  a  failure  of  the  objects  of  the 

prior 
(a)  WUUi^  348.  (c)  3  Beav.  S5U 


[h)  Dottglas,25l. 


It  3 
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1844.  prior  limitation,  EUfeombe  v.  Gompertz{a)^  and  con- 
sequently the  life  estate  of  Mrs.  Pigge  was  not  enlaiged 
by  the  subsequent  devise  on  the  death  of  Mrs^Pi^e 
without  leaving  issue,  &c. 

The  limitation  over  is-therefinre  good,  and,  m  the 
events  which  have  happened,  has  taken  effect 

But  the  Defendant  will  insist,  that  whatever  migfat 
have  been  the  extent  of  Mrs.  Pigg^s  estate^  and 
even  if  she  were  mere  tenant  for  life,  the  limkation 
over,  being  oontbgent  (which  we  admit,  it  being  a 
limitation  over  with  a  double  aspect ;  Doe  denu  Dat^  v. 
BumsaU  (b) ),  was  destroyed  by  the  recovery;  but  the 
answer  is,  that  the  estate  being  copyhold,  the  freehold 
which  was  in  the  lord  was  sufficient  to  support  all  oon^ 
dngent  estates,  Scriven  on  Copyholds  (c),  and  to  prevent 
their  being  destroyed  by  the  recovery  suflfered  by  a  mere 
tenant  for  life. 

Mr.  Turner  and  Mr.  Chandless^  contra.  The  daughter, 
Mrs.  PiggCf  took  an  estate  tail,  which,  with  all  the 
subsequent  remainders,  has  been  destroyed  by  die  cus- 
tomary recovery.  A  gift  to  A.  for  life  with  a  limitation 
over,  in  case  of  Am*s  dying  without  issue,  prima  Jade^ 
gives  an  estate  tail  to  ^f. :  it  is  for  the  Plaintiff  to  make 
out  the  contrary. 

The  general  scope  and  object  of  the  will  is,  that  the 
children  and  their  issue  should  all  inherit,  and  that  the 
estate  should  not  go  over  until  there  should  be  an  entire 

&ilare 

(a)  3  MyU  4-  Cr.  127.  (c)  Page  476. 

(6)  6  Term  R.  JO.,  and  1  Bos. 
4-  P.  215. 
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&iIareof  such  issue.     The  testator  says,  <' in  case  of       1844. 

issue,  it  was  his  will  that  such  issue  should  inherit  the 

aforesaid  estate,  and  he  thereby  gave   the  same  to 

him  or  her,  and  to  his  or  her  heirs  accordingly."    This 

is  the  intention.    Now  the  general  rule  is,  that  where 

you  find  a  limitation  to  a  class  of  issue  which  does  not 

enable  all  the  issue  to  take,  and  there  is  a  gift  over 

upon  a  general  failure  of  issue,  an  estate  tail  is  created 

in  the  parent ;  consequently,   if  it  can  be  shewn  that 

the  prior  limitations  do  not  enable  the  whole  of  the 

issue  to  take,  the  words  '*  dying  without  leaving  issue,'' 

8tc.  must  be  construed  so  as  to  give  an  estate  tail  to 

Mrs.  Pigge.     Here  it  is  to  be  observed,  that  in  the  gift 

to  the  second  and  subsequent  children,  the  words  of 

limitation  to  his  or  her  heirs,  &c.  are  omitted,  so  that 

they  would  take  estates  for  life,  and  their  issue  would  be 

unprovided  for,  unless  you  hold  that  the  mother  took 

an  estate  tail. 

The  limitation  under  which  the  Plaintiff  claims  has 
been  destroyed  by  the  recovery. 

Mr.  BogerSf  for  a  mortgagee,  asked  to  have  the  bill 
dismissed  against  him  with  costs. 

Mr.  Kinderdey  in  reply. 

The  word  *^  estate,"  in  which  the  gift  to  the  third  and 
subsequent  child  is  expressed,  would  carry  the  fee,  as 
in  the  case  of  the  first  and  second  child ;  and  then  the 
testator  afterwards  adds  that  regard  is  to  be  had  to  the 
respective  deaths  of  such  children  under  age,  and  wilh- 
x>ut  leaving  lawful  issue  of  their  bodies  &c.  The  issue, 
therefore,  of  the  second  and  subsequent  children  would 
be  provided  for  under  the  prior  limitation. 

/i4  The 
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1844<.  The  following  cases  were  cited;  BamfieU  ▼.  Pop* 

6ttm{a\  Doe  d.  Lyde  v»  lAfde{b)j  Doe  dL  QSman  r. 
Elvey  (c),  Malcohn  v.  Taylor  ((f),  R-anks  v.  Ptice  (r). 
Doe  d.  Ijean  v.  Ijean  (gf),  Jjeaiis  dL  Omumd  ▼.  Waters{k\ 
Esdaile  v.  Gatt{i),  Parr  v.  Swindds{t),  NuAoB  r. 
NicioU  (/)»  Tarbuck  v.  Tarbuck  (m),  HuteUnson  r.  Sfe^ 
^^^5  (it),    Grimshawe  v.  Pkhip  (o),    TTmdbpbiii  t. 


-WtfjfC.  2T5tf  Master  g/^/A^  Rolls. 

The  question  is,  what  estate  the  testator's  daugbto'^ 
Mary  Ann^  XxxHl  under  the  will  ?  The  Defendant  aliq;es 
that  she  took  an  estate  tail ;  that  a  recovery  of  the 
estate  was  suffinred;  and  that  by  reason  of  such  recovery 
and  a  settlement  and  will,  the  estate  became  vested  in 
the  Defendant.  The  Plaintifl^  on  the  contrary,  alleges 
that  the  will  gave  a  life  estate  only  to  Mary  Ann  Ntmn; 
and  if  such  be  the  case»  he  is  entitled  to  the  estate  under 
the  devise  over. 

After  a  devise  to  Protesia  for  life,  there  is  another 
distinct  devise  to  Mary  Ann  ht  life;  it  is  clear  that 
the  intention  was  to  give  to  Mary  Ann  an  estate  for 
life  only ;  and  the  question  is,  whether  the  words  which 
the  testator  has  used  are  such  as  necessarily  enlarge 
that  estate  to  an  estate  tail.  The  gift  of  a  life  estate  to 
Mary  Ann  is  immediately  followed  by  gifts  to  the  chil- 
dren, successively,  in  words  which  probably  give  suc- 
cessive 

(a)  Z  P.  Wmi.  54.  (t)  1  Rutt,  ^  MyL  540. 

(b)  1  Term  R,  593.  \k)  4  Ruts.  8S3. 

(c)  4  EomU  313.  (0  S  ^*  RUek,  1159. 

id)  ft  Ruts.  ^  Myl.  416.  (m)  2  Jarnum  mt  WUit^  375. 

le)  3  Beav^  ISS.  (n)  I  Keen^  S40. 

(g)  IdB.  Rep.  S29.  (o)  9  Sim,  591. 

(A)  6  Eatif  356.  (p)  3  Hare,  1. 


CASES  IN  CHANCERY.  481 

cessive  estates  tail  to  the  children.  The  testator  con-  1844. 
templaled  the  children  of  Mary  Ann  as  the  persons  who, 
after  her,  were  to  have  the  succession ;  and  the  issue  of 
the  bodies  of  the  children,  respectively,  were  to  have 
the  succession  after  them ;  and  such  children  and  issue, 
respectively,  being,  by  the  express  words  he  has  used, 
shewn  to  be  in  his  contemplation,  he  has  used  the  words 
upon  which  the  question  arises,  '<  in  case  my  said"^ 
daughter  Mnay  shall  depart  this  life  without  leaving 
issue  of  her  body  lawfully  begotten,  or  having  issue, 
such  issue  shall  die  under  the  age  of  twenty-one  years 
without  leaving  issue  lawfully  to  be  begotten  as  afore- 
said.**  I  am  of  opinion  that  these  words  must  be  con- 
strued with  reference  to  the  preceding  clauses,  and  that 
the  words  '*  issue  of  the  body,"  when  used  with  refer- 
ence to  the  daughter,  must  be  understood  to  mean  the 
*<  children,"  to  whom,  subject  to  the  daughter's  life 
estate,  the  property  is  previously  devised.  It  is  as  if  the 
testator  had  said,  **  in  case  my  daughter  shall  depart 
this  life  without  having  any  child,  or  having  children, 
such  children  shall  die  under  twenty-one  years  of  age 
without  leaving  lawful  issue."  The  issue  of  the  children 
being  issue  of  the  mother,  the  estate  was  to  go  over  only 
in  the  event  of  there  being  no  issue  of  the  mother,  but 
still  the  words  do  not  appear  to  me  to  be  such,  as  to 
connect  the  life  estate  given  to  the  mother  with  the 
implied  gift  to  the  issue,  and  to  give  to  the  mother  an 
estate  tail  by  implication. 

I  am  therefore  of  opinion,  that  Mary  Ann^  the  tes- 
tator's daughter,  upon  the  true  construction  of  the  will, 
took  only  an  estate  for  life,  and  that  the  Plaintiflf  is  now 
entitled  to  the  estate  under  the  devise  over. 

Let  an  account  be  taken  of  the  rents  for  six  years 
before  the  bill  was  filed,  and  declare  that  the  Defendant 

Pigge 


Mf 
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1844. 


Pi^e  was  not  entitled  to  make  the  mortgage  of  the 
29th  of  September  1857  to  Veargiitj  and  th^  he  onglit 
to  redeem  the  same* 


May  8. 

Executors 
were  directed 
to  apply  a 
competent 
part  of  the 
interest  of  a 
fund  towards 
the  mainte- 
nance and 
education  of 
the  testator's 
son,  during 
his  minority, 
and  accumu- 
late the  rest ; 
andy  after 
attaining 


CAMPBELL  V.  CAMPBELL. 

npHE  testator  gave  his  residuary  estate  to  his  ezecu- 
''"  tors,  **  upon  trust  to  apply  a  competent  par^  at 
the  discretion  of  his  trustees,  of  the  interest  and  dividends 
arising  therefrom,  for  or  towards  the  m«ntenance  and 
education  of  his  son  James  Campbellj  during  his  minority, 
and  from  time  to  time  to  accumulate  the  residue  of  such 
interest,  &c.,  and  after  he  should  attain  twenty-one,  to 
pay  and  apply  a  moiety  of  the  last-mentioned  interest 
and  dividends,  in  and  for  his  support,  until  he  attilmed 
twenty-five ;  and  after  he  should  have^attained  twenty- 
five  years,  upon  trust  to  pay,  transfer,  and  assign  the 
said  residue  of  his  personal  estate  unto  his  said  son ; 


twenty-one, 

moiei^^f  the  but  in  case  his  said  son  should  attain  twenty-one,  but 
dividends  for  should  die  before  he  attained  twenty-five,  leaving  chil- 
dren him  surviving,'^  then,  upon  certain  trusts,  for  such 
children.  And  in  case  he  should  die  under  twenty-five 
years  without  leaving  any  children,  then  in  trust  for  the 
testator's  daughters  equally. 


his  support 
till  he  at- 
tained twenty- 
five,  and  to 
transfer  the 
fund  at 
twenty-five, 
with  a  ah 
over  if  be 
d^,ed  between 
twenty- one 
and  twenty- 
five.    The 
son  attained 
twenty-one 
between  the 
periods  of 

payment  of  the  |ialf  yearly  dividends.  Held,  that  there  should  be  no  apportion- 
ment, and  that  he  was  entitled  to  the  whole  half-yearly  dividend  recdvea  after  he 
came  of  age. 


The  testator  died  m  Mm/  1885. 

On  the  11th  otjanuaty  IS^I*,  54fSL  was  received  for 
a  half-year's  dividends  on  a  sum  of  Bank  3  per  cents. 

standing 
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standing  in  the  name  of  the  Accountant-General,  and       1844. 
forming  part  of  the  residuary  estate  of  the  testator.  Campb^ 

V. 

The  son  atteined  twenty-one  on  the  Slst  of  October    ^^"**"*' 
1848. 

TSiis  was  the  petiticm  oi  James  CamfbeU^  praying  pay- 
ment of  a  moie^  of  the  dividends  reoeired  since  he  at- 
tained twenty-one^  and  claiming  the  whole  6MLy  on  the 
ground  of  its  having  been  received  after  he  attained 
twenty-one* 

Mr.  B.  Party ^  in  support  of  the  petition. 

Mr.  Kindersley,  for  the  executors,  submitted,  that, 
under  the  4&  5  ^.4.  r.28.,  the  petitioner  was  only 
entitled  to  an  iqpportioned  part  of  the  dividends  which 
accrued  due  in  January  1844;  for  the  children  of  the 
petitioner,  if  they  became  entitled  to  the  funds,  might 
insist  that  the  petitioner  was  only  entitled  to  half  of  that 
portion  of  the  dividends  which  accrued  after  he  attained 
twenty-one. 

The  Master  of  the  Rolls. 

I  do  not  think  that  this  is  a  case  for.  an  apportionment 
of  the  dividends. 


J 
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MmyBO. 
JuhfZ. 

A  suit  was  in- 
stituted by 
the  creditors' 
and  official 
assisneeofa 
baiUKrupt. 
The  creditors' 
assignee  died 
before  decree, 
the  official 
assignee  died 
after  decree, 
and  a  new 
official  as- 
signee being 
appointed, 
his  name  was, 
on  motion, 
substituted 
under  the 
6  G.  4.  c.  16. 
#.  67.,  as 
Plaintiff  in 
the  suiu 


MAN  V.  KICKETTS.  (a)    . 

rpHIS  bill  WAS  filed  by  James  Man,  the  creditors* 
*^  assignee,  and  George  Laddn^on^  the  official,  as- 
signee, of  a  bankrupt.  James  Man  died  in  March  iStf, 
leaving  Lackingion  surviving  bim.  and  a  decree  was 
made  in  the  cause  on  the  22d  of  February  184'4.  (i)  In 
March  1844,  after  the  decree  had  been  pronounced,  bat 
before  it  had  been  entered,  Lackingion,  the  official  as- 
signee, who  was  then  the  sole  Plaintiff^  died,  and  on  the  2d 
of  April  1844,  William  Turquand  was  appointed  official 
assignee  in  roqm  of  Lackingion,  A  motion  was  now 
made  under  the  6  G.  4.  c.  16.  s.  67.,  and  1  &  2  ^  4. 
c.  56.  s.  24.,  that  the  name  of  Turjuand  might  be 
henceforth  substituted  in  the  place  of  Man  and  £.adt- 
ingion,  or  of  Lackingion,  in  all  ftirther  proceedings  in 
these  causes,  in  the  same  manner  as  if  T\arquand  had 
been  originally  a  party  thereto. 

By  the  sixty-seventh  section  of  the  6  G.  4.  c.  16.,  it 
is  enacted,  '*  That  whenever  an  assignee  shall  die,  or  a 
new  assignee  or  assignees  shall  be  chosen  as  aforesaid, 
no  action  at  law  or  suit  in  equity  shall  be  thereby 
abated,  but  the  Court  in  which  any  action  or  suit  is 
depending  may,  upon  the  suggestion  of  such  death  or 
removal  and  new  choice,  allow  the  name  of  the  sur- 
viving or  new  assignee  or  assignees  to  be  substituted  in 
the  place  of  the  former;  and  such  action  or  suit  shall 
be  prosecuted  in  the  name  or  names  of  the  said  surviv- 
ing or  new  assignee  or  assignees,  in  the  same  manner  as 
if  he  or  they  had  originally  commenced  the  same." 

Mr. 

(a)  Affirmed,  80th  December^         (b)  Auii,  95. 
1845. 
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Mr.  Hallett,  in  support  of  the  motion. 

Mr.  Kent,  contrij  for  the  Defendant  T.  B.  Ricketls, 
objected  to  the  form  of  the  notice  of  motion,  it  not  stat- 
ing on  whose  behalf  the  motion  was  made,  and  con- 
tended that  this  section  did  not  apply  to  the  present 
case^  and  that  a  supplemental  bill  was  necessary. 

TTie  Master  of  the  Rous. 

I  think  that  the  Vice-Chancellor  of  England  \\ttsi 
made  orders  of  this  description^  and  I  will  take  an  op- 
portunity of  looking  at  them. 

The  act  provides  that  the  estate  shall  vest  in  the  new 
assignee^  and  that  the  new  assignee  may  be  substituted 
by  *<  suggestion.*'  I  should  have  felt  some  difficulty  as 
to  the  proper  mode  of  giving  operation  to  the  direction 
as  to  the  suggestion,  but  for  the  orders  of  the  Vice- 
Cbancellor  of  England. 


The  unreported  cases  of  Fort  v.  Weston^  Bomme  v. 
Walker  J  and  Nouaille  v.  Mighty  were  afterwards  referred 
to  (a)|  and  on  the  Sd  of  tJidtfy 

TTie  Master  rfthe  Rolls  ordered  the  name  of  r«r- 
quand  to  be  substituted  in  the  place  of  Lacktngton  de- 
ceased as  a  Plaintiff  in  the  suit;  and  that  the  suit  should 
be  prosecuted  in  the  same  manner  as  if  Lackingtan  had 
been  originally  a  Plaintiff  therein. 

(a)  See  next  page. 


Note.— See  Mendkam  v.  RMmn,  1  M^^  K.  917.;  Potn* 
hfigge  V.  BUnr,  Tmmge^  386.;  LUnfd  v.  Waring^  1  ColL  536. 
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v.c. 

18S6. 
March  14. 


Between  R.  FORT  and  H.  STRACEY  (Aittgnees  of  BRICK- 
WOOD],  a  Bankrupt  ....    Ptahitifi; 


AND 


JOHN  WESTON 


On  the  S5th  of  FArmry  18S6,  Bottmd  was  ap|XMiited  a 

signee  of  the  bankrupt,  io  the  place  of  Strmoey^  who  had  becooie 

bankrupt  nnoe  tho  commeiicenient  of  the  mit.    On  the  molioD  of 


Mr.  Coomhe^  it  was  ordered  ''That  the  name  of  BolUmd  be  fob- 
stitnted  in  the  phico  of  the  said  Siracey  as  such  assignee  as  afiu^ 
siud.  And  that  this  suit  be  prosecuted  in  the  names  of  the  said 
Plaintiff  FoW  and  Boliamt,  in  the  same  maaner  as  if  the  said  Fort 
and  Bolkmd  had  orig;ioaUy  commenced  the  same." 

Reg.  Lib.  1895,  A.  foL  612. 


V.C. 

1840. 
Nov.  19. 


BOURNE  and  LA  MARCHE  r.  WALKER. 

La  Marehe^  one  of  the  assignees  of  the  bankrupt,  had  died,  and 
Uolderneu  was  appointed  assignee  in  his  place.    On  the  motion  of 

Mr.  Cankrien^  it  was  ordered,  **  That  the  Plaintiff  be  at  liberty  to 
substitute  the  name  of  HoUierneu^  of  &c.,  in  the  place  of  the  aame 
of  La  Mareke^  lately  deceased,  as  Co-plaintiff  in  this  suit  with  the 
above-named  Plaintiff  ^ottme.'* 

Beg.  Li6.  1840,  A.  fol.  74. 


M.R. 

1844. 
April  Sfff, 


NOUAILLE  V.  PLIGHT. 

The  PlaSntiffi  Nouaiile,  VM^  and  JDsrjr,  together  inth  Gihwa^  sfaiee 
deceased,  and  LaddngjUm^  as  the  official  asngnee  of  WoodgaAe,  a 
bankrujit,  filed  their  bill  in  this  Court  against  the  Defendanu 
thereto,  and  a  decree  was  made  therein,  and  the  Master  made  his 
report.  Further  directions  were  afterwards  given.  George  LadoMg- 
ion  bad  since  died,  and  Patrick  Johnson  had  been  duly  appointed 
official  assignee  in  the  place  and  stead  of  Laekingion.  On  the 
motion  of 

Mr. 
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Mr.  HiBMjSdd,  and  on  proof  of  the  several  matters, 

The  Master  of  (he  Rolls  ordered,  ^  That  the  name  of  the  said 
Patrick  Johnson  be  substituted  in  the  place  of  the  said  George 
Lackiugtonj  deceased,  as  a  Co-plaintiff  with  the  Plaintiffs  KoumUe^ 
ValU^  and  Day  in  these  suiu :  and  that  these  suiu  be  prosecuted  in 
the  names  of  the  said  Plaintifft  NouaiHe,  Vatti^  and  Day,  and  the 
said  Paimk  Johumiy  in  the  same  manner  as  if  the  said  Patrick 
Johnson  had  been  originally  a  Plaintiff  therein.  And  hereof  notice 
was  to  be  given  to  the  Defendants  forthwith.** 


1844. 


In  re  BROMLEY. 

TTNDER  the  Solicitors'  Act  (a)  where  an  application 
^^  is  made  tp  tax  a  solicitor's  bill  after  the  expiration 
of  a  month  from  its  delivery,  the  reference  for  taxation 
is  to  be  made  ^^  with  such  directions  and  subject  to  such 
conditions  as  the  Court  or  Judge  making  such  reference 
shall  think  proper.*' 

The  application  for  taxation  being  made  in  this  case 
after  the  expiration  of  the  month,  the  Master  of  the 
Rolls,  by  an  order  of  the  8th  February  1844,  directed 
the  bill  of  costs,  amounting  to  51/.  195.,  to  be  taxed  upon 
the  payment  by  the  applicants  of  that  sum  into  Court. 

The  bill  was  taxed,  and  25/.  16^.  5d  was  found  due 
to  the  solicitor. 


April  1.  84. 

The  taxation 
of  a  bill  was 
directed  on 
the  terms  of 
paying  the 
amount,  50/., 
into  Court ; 
it  was  taxed 
at  25/.    The 
Court,  upon 
motion, 
directed  pay- 
ment out  of 
Court  of  the 
fund  depo* 
sited. 

Terms  of 
taxation  after 
the  expiration 
of  one  month 
from  the  de» 
livery  of  the 

bm. 


Mr.  F.  H.  Gddsmid  now  moved,  on  the  part  of  the 
client,  that  the  sum  of  25/.  16^.  5£  might  be  paid  out  of 
Court  to  the  solicitor,  and  that  the  remainder  might  be 
paid  back  to  the  client 

The 

(a)  6  &  7  Vict.  c.  13.  s.  57. 


In  re 
Bromley. 
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1844*.  The  only  question  was  whether  this  could  be  done  oo 

motion,  {a) 

The  Master  of  the  Rolls  took  time  to  consider  the 
case,  and  under  the  circumstances,  and  to  save  the  ex- 
pence,  be  made  the  order.  He,  however,  afterwards 
observed  that  he  begged  it  to  be  understood  that  thb 
was  not  to  be  the  general  practice. 

(a)  See  HeatheoU  v.  Edwards^  Jaech,  S04. ;    ORver  ▼•  BhH,  1 
Beavauj  6S5.;  Garrait  v.  l^iUoek^  5  Betnan^  145. 


Note.  —  Payment  into  Court  is  not  now  required  at  the  Rolls, 
where  the  application  for  taxation  is  after  the  expiration  of  a  moath 
from  the  delivery  of  the  bill  of  costs;  but  it  is  ordered,  **  that  no 
proceedings  at  law  be  commenced  against  the  Petitioner  pending 
the  reference,  but  the  Petitioner  is  to  procure  the  Master's  report 
in  a  month,  (unless  the  Master  shall  certify  that  further  time  is 
necessary  to  enable  him  to  make  his  rqKnt),  or  the  order  is  to  be 
of  no  effect.'* 
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MADEN  V.  VEEVER&  S/^si! 


THE  principal  facts  of  this  case  will  be  found  stated  ^  Defendant 
-  ,  /   X    <•  1*1.        Ml  admitted  the 

m  a  former  volume  (a),  from  which  it  will  appear  possession  of 

that  the  Plaintiffs,  the  Defendant,  and  others,  had  been  or  butTated ' 

were  tenants  in  common  of  certain  lands  and  coal  mines,  that  they  were 

A  partition  had  been  made  by  agreement  between  the  an/^najg^ 

parties  in  1812.    The  Defendant,  Mrs.  VeeverSf  ,^*qs  then  since  thedis- 

nnder  coverture,  and  had  not  concurred  in  any  fine  so  C"contempla- 

as  to  bind  her  estate.     The  object  of  the  bill  was  either  *Jo."  ^f^^^^ 

....     1  ..  .      .       1  .  i^       litigation  of 

to  establish  the  partition,  or,  m  the  alternative,  to  effect  that  dispute, 

a  partition  by  means  of  the  usual  commission  issuinff  J""  "^-^  ^^- 
'  •'  o   fence  against 

out  of  this  Court.  the  Plaintiii''s 

claim :  but  she 

did  not  con- 

Tbe  Defendant,  Mrs.  Veevers^  by  her  answer  stated,  nect  them 

that  she  had  certain  deeds  and  documents  mentioned  in  fessional  ad- 
the  schedule,  but  she  said  that  the  same  deeds,  docu-  risers:  Held, 
A_  •/•    1    •       1       /•  ^    t         ...       that  they  were 

ments,  &c.,  specined  m  the  nrst  part  of  the  schedule,  not  privileged, 

related  exclusively  to  the  title  of  the  Defendant,  and  of  ""^  *'"|*''  ^? 
f  ^  'be  produced. 

the  several  parties,   thereinbefore   mentioned,   entitled      A  bill  was 
under  the  appointment  executed  by  her,  and  under  the  on  a' partition 
will  of  Sagar  Veevers^  in  and  to  the  several  estates,  here-  already  made 

uctwficn  the 

ditaments,  &c.  whereto  she  and  such  several  other  par-  piaintiiTand 

ties  were  respectively  entitled;  and  she  submitted  she  Defendant, 

was  not  bound  to  produce  them,  and  she  said  that  the  tenants  in 

several  documents,  papers,  and  writings  in  the  second  common.  The 

part  of  the  schedule,  ^'  related  wholly  and  exclusively  to  an  alternative 

the  dispute  between  the  Defendant  and  the  said  com-  pa%^on  "^  ^ 

plainant,  under  the 

Court.    The 
(a)  S  Beavan,  SOS.  Defendant  in- 

sisted on  the 
invalidity  of  the  partition,  but  admitted  the  possession  of  documents  shewing  the 
manner  in  which  she  had  since  dealt  with  her  share  of  the  property.    Held,  that 
the  Plaintiff  had  an  interest  in  them,  if  it  were  only  for  the  purpose  of  ascertaining 
who  were  tenants  in  common'  with  him. 

V0L.VIL  Kk 
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plainant,  respecting  the  Defendant's  aforesaid  title  to 
the  said  estates,  hereditaments,  and  premises,  whereof, 
wherein,  and  whereto  the  Defendant  was  possessed^ 
interested,  and  entitled,  and  that  the  same  and  each  of 
the  last-mentioned  documents,  papers,  and  writings  bad 
been,  respectively,  prepared  and  made  since  the  said  dis- 
pute arose,  and  with  a  view  to,  and  in  contemplation 
and  prospect  of  the  litigation  of  the  said  dispute,  and  of 
the  Defendant's  defence  against  the  claim  of  the  said 
complainant;  wherefore  the  Defendant  submitted  and 
insisted,  that  she  was  not  bound,  and  ought  not  to  be 
required  to  produce,  or  deposit,  or  part  with  the  pos- 
session of  the  several  last-mentioned  documents,  papers, 
and  writings,  or  any  or  either  of  them,  and  she  declined 
so  to  do." 

A  motion  was  made  for  the  production  of  these  docu- 
ments. 

Mr.  Kinderdey  and  Mr.  Rogers^  for  the  Plaintiffs. 

Mr.  Turner  and  Mr.  Bacoiiy  contra. 

The  Master  of  the  Rolls  reserved  judgment. 


July  o\.  The  Master  of  the  Rolls. 

In  this  case,  production  is  sought  for  the  documents 
stated  in  the  second  part  of  the  schedule  to  the  De- 
fendant's answer;  she  says,  that  they  relate  exclusively 
to  the  dispute  between  her  and  the  Plaintiffs  respecting 
the  title  to  the  estate  in  question,  and  that  they  were 
all  prepared  and  made  since  the  dispute  arose,  in  con- 
templation of  the  litigation  of  that  dispute,  and  her  de- 
fence against  the  Plaintiff's  claim.     If  these  documents 

were 
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were  cases  laid  before  counsel,  and  statements  made  by 
or  for  her  legal  advisers,  or  communications  made  be- 
tween her  and  her  solicitor,  merely  in  the  relation  of 
solicitor  and  client,  she  wonld  be  entitled  to  protection ; 
but  that  is  not  said,  and  the  answer  does  not  bring  her 
within  the  rule. 


1844. 


With  regard  to  the  other  documents,  which  shew  the 
manner  in  which  she  has  dealt  with  her  own  share  of 
the  property,  I  am  of  opinion,  that  the  Plaintiffs,  as 
tenants  in  common,  have  an  interest  in  them,  if  it  be 
only  for  the  purpose  of  ascertaining  who  are  tenants  in 
common  with  them. 

I  am  therefore  of  opinion  that  the  documents  men- 
tioned in  the  schedule  must  be  produced. 


In  re  WATTS. 

ri^HIS  was  a  petition  for  the  taxation  of  five  bills  of 
-^  costs.  One  of  the  objections  was,  that  the  solicitor 
would  be  unable  to  establish  some  of  his  charges,  in 
consequence  of  the  death  of  his  clerk,  and  of  the  books 
nnd  papers  having  been  delivered  to  the  petitioner  and 
to  other  persons  jointly  liable  who  had  become  bankrupt. 

Mr.  Kindersley  and  Mr.  Bagshawe^  for  the  petition. 

Mr.  Turner  and  Mr.  Elmsleyy  conird. 

Hie  Master  of  the  Rolls  having  ordered  the  tax- 
ation, directed,that  if  the  Taxing  Master  should  find,  that 
with  respect  to  any  of  the  items  in  any  of  the  five  bills 
of  costs,  Mr.  Watts  should  be  unable  to  establish  any  of 
Kk2  his 


March  25. 


Special  di- ' 
rection  given 
on  an  order 
(or  taxation, 
that  if  the 
solicitor 
should  be  un* 
able  to  esta- 
blish any  o( 
the  charges  by 
reason  of  the 
death  of  his 
clerk,  or  the 
absence  of  the 
books  and 
papers  de- 
livered to  the 
client,  the 
laxing  Mas- 
ter should  re- 
port specially 
thereon. 
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his  charges,  by  reason  of  the  death  of  Oliver  Orlando 
Scott  in  the  affidavit  of  Mr.  fVatts  named,  or  the  absence 
of  the  books  and  papers  stated  in  the  said  affidavit  to 
have  been  delivered  to  the  petitioner  or  the  said  other 
bankrupts,  the  said  Taxing  Master  should  report  spe- 
cially thereon  to  the  CourL 


Reg.  Liu  1843.  A.  76S. 


March  21.  25. 


BECK  V.  BURN. 


Where  the        ^HIS  bill  was  filed  by  the  three  Plaintiffs,  on  behalf 
cla^  consisted  of  themselves  and  all  other  persons  interested  in 

of  a  direction    the  freehold  and  copyhold  estate  of  a  testator,  except 
to  divide  and       ,      ^-^  r      i 

patf^  upon  the  the  Derendants. 

death  of  the 

tenant  for  life: 

Held,  upon  The  testator,  by  hb  will  dated  in  1801,  gave  atid 

thatTh(Me^^'  bequeathed  all  his  real  and  personal  estate  to  bis  wife 
only  took  who  for  her  life;  and  immediately  after  her  decease,  he  di- 
rected his  executors  to  sell  his  freeholds,  &c.,  and  his 
household  furniture,  &c.,  and  to  call  in  monies,  and  in- 
vest a  sufficient  sum  in  consols  to  answer  three  annui- 


tenant  for  life. 

A  testator 
made  a  direct 
gift  of  his  real 
and  personal 
estate  to  his 
wife  for  life, 
and  after  her 
death  he  di- 
rected his  ex- 
ecutors to  sell 
and  "  divide 
and  equally 
pay  '*  the  pro- 
duce amongst 


ties,  which  annuities,  in  case  of  the  deaths  of  tiie 
annuitants,  were  to  fall  into  the  residue  of  his  personal 
estate,  and  be  divided  as  after  mentioned. 

The  testator  proceeded  as  follows :  —  "  And  with  re- 
spect to  the  residue  of  the  produce  of  sale  of  my  said 

freehold, 


a  clastt  of 

children;  and  in  case  of  the  death  of  any  of  the  children  in  the  lifetime  of  the  wife, 

leaving  issue,  he  directed  his  executors  to  "  pay  '*  unto  the  issue,  his  parent's  share. 

Held,  that  those  children  and  issue  were  alone  entitled  who  survived  the  tenant  for 

life. 


CASES  IN  CHANCERY.  49S 

rreehold)  copyhold,  or  leasehold  estates,  household  fur-  1844. 
niture,  books,  plate,  linen,  and  china,  and  other  house- 
hold stuff,  hereinbefore  directed  to  be  sold,  and  money 
due  upon  bonds  or  otherwise,  and  other  the  rest,  residue, 
and  remainder  of  my  real  and  personal  estate,  I  direct 
my  executors  to  divide  and  equally  pay  the  same,  to  and 
amongst  all  and  every  the  children  born  in  lawful  wed- 
lock of  my  brothers  and  sisters,  and  to  and  amongst  all 
and  every  the  children  born  in  lawful  wedlock  of  my 
said  dear  wife's  brothers  and  sisters,  share  and  share 
alike.  And  my  further  will  and  meaning  is,  that  in  case 
of  the  death  of  any  or  either  of  the  above-mentioned 
children  in  the  lifetime  of  my  said  dear  wife,  leaving 
issue,  then  and  in  that  case,  I  hereby  direct  my  said 
executors,  to  pay  unto  the  issue  of  such  child  or  children 
his,  her,  or  their  parents'  share  equally  between  them, 
share  and  share  alike.  And  my  further  will  and  mean- 
ing is,  that  as  the  several  annuitants  die,  I  hereby  direct 
that  their  said  annuities,  as  they  respectively  fall  into 
the  residue  of  my  personal  estate,  and  the  stock  wherein 
they  are  invested,  shall  go  and  be  equally  divided  amongst 
all  and  every  the  children  above  mentioned,  and  the 
issue  of  such  deceased  child  or  children,  share  and  share 
alike." 

The  testator  died  in  1818,  at  which  time  all  the 
brothers  and  sisters  both  of  himself  and  wife  were  dead. 

His  widow  died  in  1837. 

William  Wilson^  a  nephew  of  the  testator,  died  in  his 
lifetime.  Samuel  Verry^  a  nephew  of  the  testator's  wife, 
died  in  her  lifetime  without  leaving  any  issue,  and  Robert 
Stone,  a  nephew  of  the  widow,  also  died  in  the  widow's 
lifetime. 

Kk  S  Mr. 
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1844.  Mr.  Spence  and  Mr.  Wood^  for  the  Plaintiffs. 

The  life  estate  is  given  to  the  wife  directly,  and  there 
is  no  gift  to  the  trustees  until  her  death.  There  is  do 
gift  whatever  to  the  class,  except  in  the  direction  to 
dixnde  and  pay,  and,  therefore,  there  was  no  vesting 
until  the  period  at  which  the  sale,  division,  and  payment 
were  to  take  place ;  consequently  those  only  who  survived 
the  tenant  for  life  attained  vested  interests,  and  became 
entided  to  participate  in  the  fund. 

Mr.  TwTier  and  Mr.  Maranelly  contrh^  contended,  that 
there  was  a  gift  to  a  class,  which  vested  immediately  on 
the  death  of  the  testator,  and  that  the  payment  alone 
was  postponed  for  the  convenience  of  the  estate.  That, 
therefore,  the  representatives  of  those  who  survived  the 
testator,  but  died  in  the  lifetime  of  the  widow,  were 
entitled  to  share  in  the  fund. 

The  following  cases  were  cited :  BillingsUy  v.  Wills  (a], 
Viner  v.  Francis  (6),  Baisford  v.  Kebbell  (r),  Walter  v. 
Main  (d),  Leeming  v.  Sherratt  (^),  Gray  v.  Garman  (g\ 
HaUifax  v.  Wilson,  (h) 

Mr.  Stintont  Mr.  Elderiony  Mr.  Shebbearey  Mr.  Cory, 
Mr.  Ellis,  and  Mr.  Miller  for  other  parties. 

Mr,  Spence,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment 


Tie 


(a)  3  Aik.  219.  {d)  1  Jac.  Sf  W,  1. 

\h)  2  B.  C.  C.  658.,  and  2  Cox,  (e)  2  Hare,  14. 

190.  (g)  i*.  268. 

(c)  3  Vet.  365,  364.  (h)  16  Vet.  17K 


Decree. 
Declare,  that  the  residuary  estate  '*  was  divisible  amongst  such 
only  of  the  children  of  the  testator's  brothers  and  sisters,  and  of  his 
widow's  brothers  and  sisters,  and  of  the  issue  of  any  such  child  de- 
ceased in  the  lifetime  of  the  said  testator's  widow,  as  were  living 
at  the  death  of  the  testator's  said  widow,  such  issue  taking  the 
share  which  their  parents  would  have  taken  if  living  at  the  death  of 
the  testator's  said  widow."  And  that  WiUiam  WUsony  Samuel  Verryy 
and  Robert  Stone  did  not  respectively  become  entitled  to  any  share 
or  interest  in  the  said  testator's  residuary  estate. 
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The  Master  of  the  Rolls. 

March  i5.  The  testator  in  this  will  has  described  a  class  of 
children,  amongst  whom  the  residuary  estate  is  to  be 
divided,  after  the  death  of  his  wife,  to  whom  he  has 
given  his  real  and  personal  estate  for  life.  He  has 
made  no  direct  gift  to  the  children,  nor  to  any  trustee  for 
them ;  but  he  has  directed  the  whole  to  be  sold  and 
**  divided  and  equally  paid ''  amongst  the  children,  &c. 

I  am  of  opinion,  upon  the  construction  of  this  will, 
that  the  direction  to  *'  divide  and  pay  "  applies  to  such 
persons  only  as  might  answer  the  description  at  the 
time  of  distribution ;  and  that  the  class  to  take,  con- 
sists of  such  children  as  should  be  living  at  the  death 
of  the  wife,  and  the  issue  of  any  who  should  die  in  the 
lifetime  of  the  wife,  leaving  issue,  such  issue  being  living 
at  the  period  of  distribution. 

The  effect  therefore  is,  that  the  children  who  died  in 
the  lifetime  of  the  tenant  for  life,  and  their  issue  who 
died  in  the  lifetime  of  the  tenant  for  life,  are  excluded. 

I  do  not  say  that  in  all  cases  where  there  is  only  a 
direction  to  "  pay,*'  it  excludes  all  those  who  may  not  be 
living  at  the  time  of  distribution.  That  must  always 
depend  on  the  context  of  the  will. 


See  Ijeake  v.  Robinton,  S  Mer.  p.  387. ;  Davies  v.  FitAer,  5  Btav, 
p.  209. 

Kk  4 
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March  22.  In  re  TRYON.  {a) 

Taxation  HpHIS  was   a   petition  for  the  taxation  of  a  bill  of 

payment  *  Costs,  which  had  been  paid. 

under  protest, 

being  insisted        Tlie  petitioners  had  sold  an  estate  vested  in  them  as 

on  as  a  con-      trustees,  and  two  terms  of  years  having,  on  a  former 

parting  with  a  purchase,  been  assigned  to  Mr.  Curling  to  attend  the 

to  Mmpkt*e  7  inheritance,  the  petitioners  applied  to  hira  to  re-assign 

purchase.         them  to  new  trustees  for  the  present  purchaser.      This 

nameid^trustee  ^^  refused  to  do,  alleging  that  his  name  had  been  used 

without  his       without  his  authority,  and  that  he  had  never  accepted 

sanction,  and  "  •^ 

called  on  to      the  trusts. 

disclaim,  is^ 

authorised  in 

taking  the  Mr.  Curling  was  thereupon  requested  to  execute  a 

counsel  M  to     ^^^  of  disclaimer;  he  ultimately  consented  to  do  so, 

his  obligation  upon  an  undertaking  to  pay  his  costs  and  expenses. 

to  execute  a 

disclaimer. 

Generally  jf  j.^  Tryonj  who  was  residing  at  DeaL  was  employed 

country  ,       ,,     J^  ,.  .  .         ,.  .  ,  .  tt 

solicitors  are  by  Mr.  Curling  as  his  solicitor,  on  the  occasion.     He 

"he  costrof  a    P®''"*^^  ^^^  abstract  of  the  different  deeds,  and  also  the 
journey  to        deed  of  disclaimer,  and  he  took  the  opinion  of  counsel 
examine^lv      ^   '®  ^^*  Curling*s  obligation  to  execute  the  deed  of 
stracts  there,     disclaimer,  and  made  a  journey  up  to  London  to  corn- 
some  specialty,  pare  the  deeds  with  the  abstract.      In  August  1843  he 
delivered  his  bill  of  costs,  amounting  to  26/.  185.,  in 
which  he  charged  7/.  7s.  for  obtaining  counsel's  opi- 
nion, and  12L  for  his  journey  to  London  and  expenses 
there.    The  bill  having  been  objected  to,  Mr.  Ttyon 
offered  to  reduce  it  by  the  sum  of  5L  55.,  but  refused  to 

part 

(a)  Fx  relatione. 
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part  with  the  deed  of  disclaimer  until  he  received  pay-        *1844. 
raent  of  the  balance. 

The  deed  of  disclaimer  being  necessary  for  the 
completion  of  the  purchase,  the  amount  of  the  bill  after 
deducting  the  5L  5s*  and  making  an  addition  of  13&  4£f. 
was,  on  the  23d  of  November  1843,  sent  by  a  clerk 
to  Mr.  Tryon's  Londott  agents,  with  a  letter,  stating 
that  the  sum  was  paid  under  protest,  for  the  purpose 
of  obtaining  the  deed,  and  without  prejudice  to  the 
petitioners'  right  to  tax  or  otherwise  question  the  bill 
of  costs.  On  the  same  day,  Mr.  Tryon's  agents  wrote 
to  the  solicitor  of  the  petitioners,  stating  that  they  had 
placed  the  sum  of  22/.  6s*  ^d,  to  Mr.  TryorCs  credit  with 
the  executors,  which,  according  to  his  instructions,  they 
had  received  in  satisfaction  of  his  claims,  for  the  purpose 
of  closing  this  account  and  avoiding  all  dispute. 

The  petitioners'  solicitor,  however,  immediately  re* 
turned  an  answer,  stating  that  the  22/.  65.  4^.  was  paid 
upon  the  terms  stated  in  the  letter  left,  and  upon  no 
other ;  and  if  they  did  not  think  fit  to  receive  it,  he 
ofiered  to  return  the  deed,  on  receiving  back  the 
money,  and  to  consider  that  they  refused  to  deliver 
up  the  deed. 

In  answer  to  this  letter,  Mr.  TryorCs  agents  stated, 
that  they  could  not  pay  back  the  sum  received  in  ex- 
change for  the  deed,  on  its  return,  as  it  was  useless  to 
Mr.  Tryonh  client. 

A  petition  was  presented,  praying  the  taxation  of  the 
bill. 

Mr.  Boundell  Palmer,  for  the  petitioners,  contended 
that  the  bill  having  been  paid  under  protest,  ought  now 

to 
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1844.  to  be  taxed;  that  counsel's  opinion  was  unnecessary, 
not  having  been  taken  with  a  view  to  assist  the  execution 
of  the  deed,  but  to  determine  the  propriety  of  disclaiming 
a  trust  of  two  terms  of  years  which  he  had  refused  to 
accept,  and  that  in  addition  to  this,  Mr.  Tryon  bad 
been  informed  that  such  a  course  would  be  objected  to 
as  unnecessary.  Secondly,  that  it  was  not  necessary  for 
a  solicitor,  having  an  agent  in  town,  to  come  to  London 
to  examine  deeds,  when  that  duty  might  be  as  well 
performed  by  the  London  agent,  or  by  his  clerk,  as  by 
the  principaL  (a) 

Mr.  RoUi  contra^  contended  that  there  ought  not  to 
be  any  taxation  of  the  bill,  which  bad  been  finally 
settled.  That  Mr.  Tryon  had  made  the  deduction  of 
5/.  Bs.i  and  parted  with  the  deed  of  disclaimer  on  the 
terms  of  receiving  the  22/.  65. 4c/.,  and  that  the  account 
having  been  thus  finally  settled  by  agreement,  ought 
not  to  be  re-opened. 

He  argued  also,  that  the  items  complained  of  were 
proper. 

The  Master  of  the  Rolls,  on  the  whole,  was  of 
opinion,  that  the  payment  had  been  conditional,  though, 
if  it  had  been  absolute,  it  might,  upon  the  special  cir- 
cumstances, have  still  been  subject  to  taxation. 

.  That  Mr.  Curling's  name  having  been  used  without 
his  authority,  he  was  justified  in  taking  the  opinion 
of  counsel  on  the  matter ;  but  that  as  to  the  travelling 
expenses,  the  general  rule  was  not  to  allow  such  costs 

unless 

(a)  Cro^detf  v.  Parker^  1  Jac.  ford^  1  Myl.  4"  ^'  »'»6^'  I  Hor^ 
i  W*  460.;  Akop  v.  Lori  Ox-      lock  v.  Snnlh,  8  M^fL  ^  Cr.  5S5. 
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unless  there  were  some  specialty,  and  this  would  have        1844. 
to  be  considered  by  the  Master  on  the  taxation,  which 
he  must  direct. 

He  therefore  ordered  a  taxation  of  the  items  com- 
plained of,  and  reserved  the  question  of  costs. 


NoTB. — The  Taxing  Master,  on  taxation,  disallowed  the  charges 
for  the  journey.  &c.,  and  allowed  s/.  i«.  only  for  the  examination  of 
the  deeds;  but  he  allowed  the  costs  of  the  opinion,  with  some  de- 
duction. The  parties  then  arranged  the  matter,  and  the  case  was 
not  again  brought  before  the  Court. 


HUSSEY  V.  DIVETT.  AprU^s. 

npHIS  was  a  bill  of  revivor  and  supplement,  to  bring  A  bill  of  re- 
-*-    new  trustees  before  the  Court.  -  It  was  set  down  JJem7n°tVaT 

to  be  heard  against  the  new  trustees  only,  and  not  as  ^^^^  to  bring 
,  ,  .•  .  1  1         .  new  trustees 

agamst  the  other  parties,  with  respect  to  whom  it  was  before  the 

simply  souffht  to  revive  the  suit.  Court.  It  was 

'^ ''         °  supplemental 

as  to  the  trus- 

Mr.  fF.  a  Clarke,  for  the  Plaintiff.  ^eSo" m" 

regarded  the 
Mr.  Freeling  objected,  that  this  suit  had  been  set  fendants. 
down  airainst  the  new  trustees  only,  and  that  the  prac-  ^®^^»  ^^^^  '^ 
tice  was  as  stated  m  S  DantelTs  Practice  {a) :  '*  It  is  to  cessary  to  set 
be  recollected,  that,  in  all  cases  where  there  is  a  bill  of  f^^  £^5" 
revivor  and  supplement,  the  case  must  be  set  down  for  as  against  the 
hearing  against  all  the  parties^  although  the  bill  is  only  "^"^  ^runeei. 
a  bill  of  revivor  against  one,  and  an  order  to  revive  has 
been  obtained.'' 

A  MSS. 
(a)  Page  838. 
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A  MSS.  case,  of  Nelthorpe  v.  Marriotty  was  re- 
ferred to. 

The  Master  of  the  Rolls  thought  that  no  general 
rule  could  be  laid  down,  and  that  each  case  must  de- 
pend on  its  particular  circumstances.  However,  as  it 
was  admitted  that  this  bill  contained  no  new  facts  con- 
nected with  the  parties  against  whom  it  was  sought 
simply  to  revive  the  suit,  and  as  its  purport  was  limited 
to  the  bringing  the  new  trustees  before  the  Court,  the 
objection  could  not  be  sustained. 


July  18. 

Twenty  yean 
ago,  twenty- 
seven  persons 
conveyed  real 
and  personal 
estate  to  trus- 
tees to  sell, 
and  to  divide 
the  produce. 
Held,  that  a 
bill  might  be 
filed  by  a  few, 
on  behalf  &c., 
against  the 
trustees,  to 
make  them 
account;  and 
that  it  was  not 
necessary  to 
make  all  the 
persons  in- 
terested par- 
ties to  the  suit. 


SMART  V.  BRADSTOCK. 

npmS  bill  was  filed  by  the  three  Plaintiffs,  «  on  bc- 
*'-  half  of  themselves  and  all  other  the  persons  in- 
terested in  the  real  and  personal  estates  of  Walter 
Woodcock^  and  the  produce  of  such  estates,  under  two 
indentures  dated  in  1824*  and  1826. 

Disputes  having  arisen  between  the  parties  entitled 
under  the  will  of  Walter  Woodcock^  such  parties  (being 
twenty^seven  in  number)  executed  the  deeds  in  ques- 
tion, whereby  they  conveyed  the  real  and  personal 
estate  to  trustees,  on  trust  to  sell,  and  to  divide  the  pro- 
duce between  the  parties  beneficially  interested.  This 
bill  was  filed  to  make  the  trustees  account. 

Mr.  Beviry  for  the  Defendant  Bradstock^  objected^ 
that  the  suit  was  defective  for  want  of  parties,  and  he 
insisted  that  all  the  persons  beneficially  interested  under 
the  deeds  stated,  ought  to  be  made  parties,  to  protect 
their  interests.     That  there  was  no  allegation  in  the  bill 

that 
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that  the  persons  interested  were  so  numerous'  that  it  1844. 
would  be  impossible  to  make  them  parties  to  the  suit ; 
and  in  a  case  before  Vice-Chancellor  Wigram  {a)  it  was 
considered  that  twenty  creditors,  interested  in  a  real 
estate,  were  not  so  large  a  number,  that  the  Court 
would,  on  the  ground  of  inconvenience  alone,  allow  a 
few  of  them  to  represent  the  others,  and  dispense  with 
such  others  as  parties  in  a  suit  to  recover  the  estate 
against  the  whole  body  of  creditors. 

i/Lv.KindersleyKnA  'M.r.Shapterj  for  another  Defendant. 

Mr.  Turner  and  Mr.  Birdf  for  the  Plaintiffs. 

Where  pities  are  numerous,  the  Court  will  not  re- 
quire the  presence  of  all  of  them,  if  it  sees  that  they  are 
substantially  represented  by  other  parties  to  the  suit, 
whose  interests  are  not  conflicting.  It  is  always  a 
matter  of  convenience,  and  to  hold  the  contrary  would 
result  in  a  denial  of  justice  ;  Harvey  v.  Harvey,  {b) 

In  the  case  of  a  joint  stock  company,  the  Court 
allows  a  few  on  behalf  of  the  rest ;  Taylor  v.  Salmon  {c) ; 
and  the  reasoning  in  that  case  is  equally  applicable  to 
the  present. 

T^e  Master  of  the  Rolls. 

I  must  hold  that  the  absent  parties  are  sufBciendy 
represented :  they  have  exactly  the  same  interests  as 
those  of  the  Plaintiffs.  The  parties  were  twenty-seven 
in  number  twenty  years  ago;  there  is  no  telling  what 
number  they  may  amount  to  at  the  present  time,  and 
the  justice  of  the  case  would  probably  be  defeated,  if  the 
Plaintiffs  were  required  to  make  them  all  parties  to  the 
suiu 

(a)  Harrison   ▼.    Stewardton^  Richardson  y.Haitingt^ante,50\» 

2  Hare,  530.  323.;  Powell  ?.  Wright,  antl,  444. 

(A)  4  Beav.  215.  Gordon  v.  Pyiw,  3  Hare,  223. 
(c)  4  MyL  4*  Cr,  134.     See 
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J^y  22.  LECKIE  v.  HOGBEN. 

A  testatrix,   raiHE  testatrix,  being  under  an  obligation  to  secure 
being  liable  to      ■  .        *.  ^°%  i       .        .         «      . 

pay  an  annuity  *»  annuity  of  200i.  a  year  to  her  broCher  Remiiig- 

to  i<.  for  life,    ^^  Leckie  for  life,  purchased  an  annuity  of  that  amount, 

purchased  an  ^  ^  ^  ^ 

annuity  dur-     payable  during  the  life  of  Fanny  Burgess^  whose  life  she 

Lnd  eiJJt^  a  ""^ured  for  the  sum  of  2000/.     The  tesUtrix  being  also 

polinr  on  B.\  bound  to  pay  an  annuity  of  150/.  to  Mrs.  GtU  for  life, 

By  her^will  purchased  a  leasehold  property  for  securing  it. 

she  recited, 

that  on  the  -_,,  .     i     i  ^  .     . 

death  of  B,  The  testatrix  had  a  power  of  appomtmg  certam  pro- 

2000/.  would    perty  standing  in  the  names  of  trustees ;  and  by  her 

be  recovered     ^    /  .?  '  -^ 

to  her  estote.    will,  after  givmg  certam  legacies,  she  gave  the  interest 

of  ^^dvliie'in  ^^  ^^  remaining  sums  referred  to  in  her  marriage  set- 

the  life  of  A^    tlement,  to  her  husband  for  life,  and  on  his  death  she 

were  to  pro-     S^^^  ^^^^  ^^  ^^  residue  to  James  Henry  LedrUy  and  the 

vide  A,\  an-,     other  moiety  to  Mrs.  Robinson  and  her  children. 

nuity  out  of 

her  estate.   In  • 

^f  ®J®"l^jL.        By  a  codicil,  dated  in  September  1835,  she  expressed 

fore  B.,  she  herself  as  follows :  —  '*  Whereas  I  am  bound  to  pay  my 

?hased*ln  "'^'  brother  Remington  Leckie  an  annuity  of  200/.  sterling 

nuity  to  (7.,  per  annum  during  natural  life,   for  which  purpose  I 

premiums  ^  ^^^^  purchased  an  annuity  on  and  during  the  life  of 

and  on  the  Mrs.  Fanny  Burgess,  on  whose  life  I  pay  annually  the 

she  gave  to"a  ^^^  ^^  ®^'"  ^^*'  ^^'  ^  ^^^  West  of  England  Life  As- 

the  2000/.  S,  surance  Office,  in  order  that,  at  her  death,  the  sum  of 

died  in  the 

life  of  A.  2000/.,  or  more,  may  be  recovered  to  my  estate ;  in  the 

was*not**en-^     ^^^"'  ^^  ^"*  ^^^^V  ^^^g^^  dying  before  my  brother 
titled  to  the      Remington  Leckie,  I  leave  it  to  the  discretion  of  my 

9000/ 

executors  to  provide  my  said  brother  Remington  Leckie 
his  annuity  from  my  estate,  as  they  shall  think  best 
In  the  event  of  my  brother  Remington^s  death  before  the 
above-named  Mrs.  Fanny  Burgess,  I  give  and  bequeath 

the 
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the  above  annuity  of  200/.  per  annum  unto  my  brother        1S44. 

Captain  James  Henry  Leckie,  his  heirs*  administrators, 

and  assigns,  he  or  they  paying  the  life  assurance  of 

80/1  16^.  Sdi ;  and  on  the  death  of  Mrs.  Fanny  Burgess^ 

I  give  and  bequeath  the  above-named  2000/.  insured 

upon   her  life   unto   my  said  brother  Captain  James 

Henry  Leckicy  his  heirs,  administrators,  and  assigns." 

The  codicil  also  contained  the  following  disposition, 

which  was  supposed  to  affect  the  construction  of  the 

prior  gift. 

'^  I  am  also  bound  to  pay  Mrs.  Jane  Ann  Gill  an 
annuity  of  150/.  during  her  natural  life,  for  which  pur- 
pose I  purchased  a  leasehold  estate  of  some  houses  in 
Johnson's  Court  and  St,  Dunstaris  Courts  Fleet  Street. 
On  the  death  of  the  said  Mrs.  Jane  Ann  OiUy  I  give 
and  bequeath  unto  my  niece  Mrs.  Ann  Bobinson^  &c., 
the  above  leasehold  estate.  I  desire  my  executors 
to  pay  my  brother  iZ.  Leckie  the  sum  of  1S2L  Os.  Sd. 
After  paying  this,  and  the  annual  assurance  of  80Z.  1 6s.  3d. 
on  the  life  of  Mrs.  Fanny  Burgess,  and  any  deficiency 
in  the  annuity  for  Mrs.  Jane  Ann  Gill^  I  give  and  be- 
queath unto  my  husband  John  Penny^  for  his  natural 
life,  the  interest  of  all  my  other  property  that  now  is  or 
may  come  into  my  estate  after  my  death.  At  his  death, 
I  give  and  bequeath  one  half  of  the  residue  of  the  said 
property  unto  my  brother  Captain  James  Henry  Leckie, 
the  interest  of  the  other  half  of  the  said  property  unto 
my  Diece  Ann  Robinson^  &c.,  for  her  natural  life.  At 
her  death  I  wbh  it  to  be  divided  among  her  children, 
on  their  becoming  of  age,  viz.  twenty-one  years.'* 

The  testatrix  died  in  1838. 

Fanny  Burgess  died  in  1842,  leaving  Remington  Leckie 
her    surviving.     The    Plaintiff  James   Henry   Leckie 

claimed 
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1844.  ^  claimed  the  2000/.  which  on  the  death  of  Fanny  Bur* 
gess  had  been  paid  on  the  policy;  and  the  question 
wasy  whether,  under  the  codicil,  he  was  so  entitled,  or 
whether  the  sum  in  question  fell  into  the  testatrix's 
residuary  estate. 

Mr.  Purvis  and  Mr.  Wood,  for  the  Plaintiff,  con- 
tended, that  on  the  death  of  Mrs.  Fanty  Burgess^  the 
PUintiff,  in  any  event,  became  entided  to  the  policy. 
That  the  testatrix  provided  for  the  two  alternatives, 
namely,  of  Mrs.  Burgess  dying  in  the  lifetime  of  Bt- 
mingionf  and  Remington  dying  in  the  life  of  Mrs.  Bur- 
gess; in  the  former,  Remington^s  annuity  was  to  be 
provided  out  of  the  estate ;  and  in  the  latter,  Mrs.  Bur- 
gesses annuity  was  to  go  to  the  Plaintiff;  and  that  then  the 
testatrix  thus  proceeded :  '^  And  on  the  death  of  Mrs. 
Fanny  Burgess  "  (meaning  whenever  it  might  happen), 
*^  I  give  and  bequeath  the  2000/.  insured  upon  her  life 
unto  my  brother  JamesJ* 

Mr.  Kinderdey  and  Mr.  Freeling^  and  Mr.Tunu?*  and 
Mr.  Busk  contra.  The  contingency  on  which  the  policy 
was  given  to  the  Plaintiff  has  not  happened.  I'he  gift 
of  it  was  only  to  take  effect  in  the  event  of  Remington 
dying  in  the  life  of  Mrs.  Bwgess.  The  latter  words,  *'and 
on  the  death,"  &c.,  are  qualified  by  diose  immediately 
preceding,  and  they  together  form  one  sentence.  The 
contingency  extends  to  the  whole  limitation  (a),  other- 
wise the  copulative  *^  and  "  will,  unnecessarily,  be  re- 
jected.  The  2000/.  therefore  forms  part  of  the  residue. 

Mr.  Randeliy  for  the  executors. 

Mr.  PurviSf  in  reply. 

(a)  1  Jarman  on  Willt^  153. 
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7%r  Master  of  the  Rolls.  1844. 

The  testatrix  recites,  that  at  the  death  of  Mrs.  Fanny 
Burgess  the  sum  of  2000/.  or  more  may  be  recovered 
**  to  her  estate;"  and  in  the  event  of  Mrs.  Fanny  Burgess 
dying  before  Remington  LecJde,  she  left  it  to  the  discre- 
tion of  her  executors  to  provide  Remington  his  annuity 
from  '<  her  estate  "  as  they  should  think  best.  So  that, 
the  2000/.  being  recovered  "  to  her  estate,"  her  execu- 
tors were  from  *'  her  estate  "  to  provide  for  the  annuity. 

She  then  begins  a  fresh  paragraph.  In  the  event  of 
Remington's  death  before  Mrs.  Fanny  Burgess^  she  gives 
the  annuity  to  James  Leckie^  he  paying  the  assurance 
on  Mrs.  Fanny  Burgess's  life,  and  on  the  death  of  Mrs. 
Fanny  Burgess  she  gives  the  policy  to  James  H.  Leckie. 

There  are  two  alternative  events  contemplated ;  Mrs. 
Burgess  dying  in  the  life  of  Remington^  and  Remington 
dying  in  the  life  of  Mrs,  Burgess.  In  the  former,  she 
or  her  estate  will  receive  2000/.,  and  be  still  liable  to  pay 
Remington's  annuity :  she  therefore  says  the  2000/.  will 
**  come  to  her  estate;"  and  out  of  that  estate  she  directs 
Remington's  annuity  to  be  provided  for.  In  the  other 
event,  Remingtons  annuity  ceases,  but  her  estate  re- 
mains entitled  to  the  annuity  of  200/.  during  Mrs. 
Burges^s  life,  and  to  the  policy  payable  on  her  death. 
The  testatrix  says,  in  that  event,  let  my  brother  James 
have  the  annuity,  he  keeping  up  the  policy,  and,  on  the 
determination  of  the  annuity  by  the  death  of  Mrs.  Bur- 
gesSf  let  him  have  the  2000/.  payable  on  the  policy. 

In  one  event,  the  money  payable  on  the  annuity  was 
to  fall  into  her  estate,  and  contribute  to  pay  the  continu- 
ing annuity  to  her  brother.  In  the  other  event,  James 
was  to  have  the  annuity  payable  by  Mrs.  Burgess  dur- 

VoL.  VII.  L I  ing 
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1844. 


ing  its  continuance,  he  keeping  up  the  policy  on  ber 
life ;  and  on  her  death,  he  was  to  have  the  money  pay- 
able on  the  policy. 

I  am  of  opinion,  that  in  the  events  which  have  hap* 
pened,  the  Plaintiff  is  not  entitled  to  the  2000/. 


J%1 1,12.15. 


YOUNG  V.  WHITE. 
WHITE  V.  YOUNG. 


nnHE  Plaintiff  Young  was  entitled  to  the  Badnage 
-^  estate,  subject  to  a  mortgage  to  Mr.  EeUs  for  700/., 
and  also  subject  to  a  mortgage  Tor  200/.  to  Mr. 
Bumsey^  the  solicitor  of  Youngs  which  latter,  although 
alleged   to   have   been    paid,    still   remained   untrans- 


k  purchaser, 
being  a  cre- 
ditor of  the 
agent  of  the 
tendor  of  an 
estate,  is  not 
entitled,  by 
agreement 
with  the  agent  ferred. 
alone*  to  place 
the  debt  due 
to  the  agent  On  the  1 1th  of  November  1840,  Rumsey^  with  the  au- 

the  principal,    thority  of  Youngj  entered  into  a  written  contract  for  the 

on  account  of  g^le  of  the  estate  to  the  Defendant  White  for  920/.,  to 

the  purchase 

money.  be  completed  on  or  before  the  25th  of  March  then  next, 

if  employed  ^^  wBich  day  the  purchase  money  was  made  payable. 

estate,  and 
receive  the 
purchase 
money. 
B.  sold  it  to 
C    An  ac- 
count was 

afterwards  settled  between  B,  and  C,  whereby,  after  giving  credit  for  monies  paid 
on  account  of  the  purchase,  and  a  private  debt  of  550/.  due  from  B.  to  C,  a  small 
balance  appeared  due  on  account  of  the  purchase  money,  which  C  then  paid  to 
J?.  A,  aiterwards,  in  ignorance  of  the  arrangements  between  B.  and  C,  executed 
the  conveyance,  and  signed  a  receipt  for  the  whole  purchase  money,  which  were 
handed  over  by  B,  to  C  Held,  that  the  arrangement  for  setting  oif  B*s  private 
debt  was  invalid,  and  that  C.  was  still  liable  to  A,  for  the  550/. 


On  the  same  day,  Bumsey  obtained  payment  from 
White^  (professedly  on  account  of  the  purchase  money,) 
of  two  sums,  of  300/.  and  35/. 

II 
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It  appeared  that  in  September  ISSO^  and  Jidy  1840,        1844. 
White  had,  previously,  advanced  to  Bumsey  two  sums, 
of  400^  and  i  50/.,  which,  though  disputed,  the  Court, 
upon  the  evidence  in  the  causes,  held  to  be  the  private 
debt  of  Bumsey, 

Ramsey  acted  as  solicitor  for  both  vendor  and  pur- 
chaser in  the  sale. 

On  the  26th  of  March  1841,  Ramsey  made  out  two 
accounts,  one  of  which  he  produced  to  White^  and  was 
headed  ^'  Mr.  White  in  account  with  Mr.  Rumsey^^  and 
therein,  after  charging  White  with  the  purchase  money 
of  920/.,  and  giving  credit  for  the  debts  of  400/.  and 
150/.,  and  the  two  sums  of  300/.  and  35/.  advanced  at 
the  date  of  the  contract,  and  interest,  it  appeared,  that 
3/.  14^.  6^/.  remained  due  from  Wliite  on  account  of 
his  purchase.  White  thereupon  paid  this  balance  to 
Ramsey*  The  conveyance  of  the  estate  had  not,  at 
that  time,  been  executed. 

On  the  same  day,  (26th  of  March  1841),  Ramsey 
wrote  to  Yoangj  stating  the  net  balance  payable  to  him 
out  of  the  920/.  purchase  money  to  be  123/.,  after  pay- 
ing Eele^  mortgage,  amounting  to  770/.,  and  Ramsei/s 
bill  of  costs  in  the  transaction,  amounting  to  27/.  He 
also  stated,  that  if  he  ( Young)  would  return  the  con- 
veyance executed,  **  giving  him  {Ramsey)  directions  how 
be  would  have  the  balance  disposed  of,  he,  Ramsey^ 
would  pay  it.''  He  enclosed  the  account,  and  the  bill 
of  costs,  in  which  he  charged  for  the  re-conveyance  of 
Eele^  mortgage.  The  Plaintiff  thereupon  executed  a 
common  conveyance  of  the  estate,  from  himself  to  White, 
and  he  signed  a  receipt,  endorsed  thereon,  for  the  whole 
consideration  money,  and  returned  it  to  Ramsey. 

L  I  2  Eeeles' 


Whitb. 
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1 844.  Eele^  mortgage  had  never  been  paid  off  or  reconveyed. 

YOUNO 

V,  On  the  10th  of  April  la^l,  Bumsey  sent  the  deed  to 

WTiitey  and  a  few  days  after  he  absconded,  and  was  sub- 
sequently made  bankrupt.  No  notice  had  been  taken  of 
Eeles^  mortgage,  which  still  remained  wholly  unpaid. 

Youf^  filed  this  bill  against  Wkite^  praying  payment 
of  620/.,  the  alleged  balance  of  the  purchase  money, 
and  offering  to  satisfy  Eeles^  mortgage. 

On  the  other  hand.  White  filed  a  cross  bill,  insist- 
ing that  the  400/.,  150/.,  and  S5/.  had  been  advanced 
to  Bumsey  for  and  as  the  agent  of  Youngs  and  that  the 
whole  purchase  money  bad  been  paid,  and  praying  an 
effective  conveyance  of  the  property,  free  from  the  in* 
cumbrances  of  Eeles  and  Rumsey. 

Mr.  Tinneyy  and  Mr.  it  Palmer^  for  the  Plaintiff 
Youngj  contended,  that  of  the  purchase  money,  300/. 
alone  had  been  paid  by  the  Defendant,  and  that  the 
sums  of  400/.  and  150/.  advanced  before  the  contract, 
constituted  a  private  debt  of  JRumsey^  which  he  could 
not  concur  in  setting  off  against  the  sum  due  to  his 
principal ;  fVyatt  v.  Lord  HertJbrcL  {a)  That  even  if 
these  sums  constituted  a  debt  of  Youngs  they  could  not 
be  set  off  against  his  lien  for  the  purchase  money; 
Pinnock  v.  Harrison,  {b) 

That  if  the  money  had  not  been  actually  paid,  the 
receipt  was  ineffectual ;  Coppin  v.  Coppin  {c) ;  and  no 
money  had  been  advanced  on  the  faith  of  the  convey- 
ance and  receipt. 

Mr, 

ia)  5  East,  147.  (c)  2   P.  Wnis,  294- 

(6)  3  Mee.  tj  W.  532. 


CASES  IN  CHANCERY.  509 

9 

Mr.  Kinderdey^  and  Mx.  Parry ^  for  the  Defendant  1844. 
Whitey  contended,  that  Bumsy  had  all  along  acted  as 
the  general  agent  of  Youngs  and  that  all  the  sums  had 
been  advanced  to  Rumsey  on  account  of  Youngs  either 
as  his  authorized  agent,  or  on  account  of  the  purchase. 
That,  by  the  execution  of  the  conveyance,  and  by 
signing  the  receipt.  Young  had  recognized  all  that  had 
been  done  by  his  agent,  and  the  mode  in  which  the 
accounts  had  been  settled. 

The  Master  of  the  Rolls  reserved  his  judgment 


The  Master  qfth^  Rolls.  j^y  is. 

I  have  read  the  papers  in  this  case,  and  the  outline  of 
it  seems  to  be  as  follows :  — 

Mr.  Young  employed  Bumsey^  who  had  been  his 
attorney  and  agent  in  many  other  matters,  as  his  agent, 
to  sell  the  Radnage  estate,  and  to  receive  the  purchase 
money. 

Rumsey  agreed  to  sell  the  estate  to  Mr.  White  for 
920/.,  to  be  paid  on  the  completion  of  the  purchase. 

The  estate  was  subject  to  incumbrances,  and  at  the 
date  of  the  agreement,  Rumsey  was  indebted  to  Mr. 
ffhite  in  the  sum  of  550/. 

In  the  agreement,  no  notice  was  taken  of  the  incum- 
brances, or  of  the  debt  which  was  due  from  Rumsey  to 
White;  but  it  was  provided,  that  the  estate  was  to  be 
conveyed  to  Mr.  White^  free  from  incumbrances,  for  the 
sum  of  920/.,  to  be  paid  at  a  future  time. 

LIS  Rumsey f 
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1844.  Rumsey,  howeveri  requested  Mr.  fVkite  to  adTance 

SOOl^  part  of  the  purchase  money^  immediately,  for  the 
use  of  Mr.  Young;  and  the  request  being  complied  with, 
Bumsey  signed  a  receipt  for  the  same,  as  part  of  the 
consideration  money ;  and  in  the  receipt  no  notice  was 
taken  of  the  debt  which  was  owing  from  Rumsey  to 
Mr.  mite. 

I  am  of  opinion  that,  as  the  matter  stood  immediately 
after  the  receipt  was  signed,  it  cannot  be  considered 
that  more  than  S002.  had  then  been  paid  on  account  of 
the  purchase  money. 

Almost  immediately  afterwards,  Bumsey  requested 
Mr.  White  to  advance  a  further  sum  of  S5L  for  the  use 
of  Mr.  Young.  The  evidence  shews  a  great  probability 
that  this  sum  of  SSL  was  paid ;  and  although  the  proof 
is  not  conclusive,  yet,  as  Mr.  Young  has  declined  to 
take  an  inquiry  on  the  subject,  I  must  consider  that  the 
sum  of  S5L  was  in  fact  paid,  and  I  think  that  it  ought 
to  be  attributed  to  the  purchase.  The  question  is, 
what,  if  any,  further  sum  of  money  was  paid  by  Mr. 
White  to  Bumsey  pursuant  to  the  contract 

After  the  contract  had  been  signed,  Bumsey^  who  was 
then  acting  as  solicitor  for  Mr.  White  as  well  as  for 
Mr.  Youngs  prepared  the  conveyance,  (under  the  cir- 
cumstances, a  very  improper  one),  and  on  the  26tb  of 
March  1841,  he  told  Mr.  Young  that  the  purchase 
money  was  paid. 

In  the  absence  of  all  evidence  to  the  contrary,  I 
think  that  Mr.  Young  must  have  understood  Bumsey  to 
say,  that  the  purchase  money  was  paid  pursuant  to  the 
contract. 


On 
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On  the  same  day,  {Mctrch  26th),  Bumsey  settled  an  18i4. 
account  with  Mr.  While  in  relation  to  the  purchase. 
The  account  is  stated  in  the  name  ofBumset/j  and  not 
in  the  name  of  Mr.  Young ;  but  it  appears  to  be  the 
only  account  which  Mr.  fVkiie  had  in  relation  to  his 
purchase  Trom  Mr.  Young ;  and  in  this  account,  Rumsey 
gave  credit  to  Mr.  White  for  sums  amounting  to  550/., 
the  debt  then  due  from  Rumsey  himself,  and  some  interest 
thereon;  and  upon  this  account,  with  such  credit,  he 
made  it  appear  that  no  more  than  3/.  14*5.  6(L  remained 
due  to  Mr.  Young  on  account  of  the  purchase  money ; 
and  Mr.  White  paid  this  sum  of  3/.  14«.  6d.  to  Rumsey 
for  Mr.  Young, 

Mr.  White  seems  to  have  placed  so  much  confidence 
in  Rumsey^  as  to  believe  that  Rumsey  had  borrowed  the 
sums  amounting  to  550/.  for  the  use  of  Mr.  Youngs  that 
the  estate  was  free  from  incumbrances,  and  that  Mr. 
Young  had  authorized  jBt/m5^  to  set  off  the  debt  against 
so  much  of  the  purchase  money. 

On  the  same  day  on  which  Rumsey  Settled  this  ac- 
count with  Mr.  White,  he  sent  to  Mr.  Young  a  state- 
ment of  account,  falsely  representing,  in  effect,  that  he 
had  received  the  whole  of  the  purchase  money,  and 
that  after  applying  a  part  of  it  in  discharge  of  Eeles' 
mortgage,  and  another  part  in  paying  his  own  bill  of 
costs,  a  balance  of  123/.  remained  in  his  hands,  to  be 
applied  for  the  benefit  of  Mr.  Young. 

Mr.  Young  placed  so  much  confidence  in  Rumsey^  as 
to  believe  this  statement  to  be  true;  and  he  thereupon, 
at  the  request  of  Mr.  Rumsey,  executed  the  conveyance 
which  Rumsey  had  prepared,  and  signed  a  receipt  for 
the  whole  of  the  purchase  money. 

L  I  4  The 
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1844.  The  conveyance  and  receipt  were  sent  to  Bumsq  by 

his  clerk,  and  delivered   to  Mr.  White  on  the  10th  of 
AprU  1841. 

No  money  was  paid  or  advanced  on  the  credit  of  the 
conveyance  and  receipt;  and  no  more  than  835/.,  and 
the  balance  of  8/.  145.  6^  can  be  considered  as  paid 
on  account  of  the  purchase  money  pursuant  to  the 
contract  The  question  therefore  seems  to  be  reduced 
to  this :  — 

Whether  a  purchaser,  being  a  creditor  of  the  agent 
of  the  vendor  of  an  estate,  and  dealing  with  the  agent 
in  the  absence  of  his  principal,  and  without  any  special 
authority  of  the  principal  for  the  purpose,  is  entitled, 
as  against  the  principal,  by  agreement  with  the  agent 
alone,  to  place  his  debt,  really  due  from  the  same 
agent,  to  the  debit  of  the  principal,  on  account  of  the 
purchase  money  ? 

I  am  of  opinion  that  the  purchaser  is  not  so  entitled; 
and  consequently  that  Mr.  White  is  still  indebted  to  Mr. 
Yam^  for  so  much  of  the  purchase  money  as  remains, 
after  deducting  the  three  sums  of  800/.,  ^Sl.^  and 
Si  14s.  ed. 

On  the  other  hand,  Mr.  Young  is  bound  to  perform 
his  part  of  the  contract,  and,  at  his  own  charge,  to  pro- 
cure for  Mr.  White  an  assignment  or  surrender  of  the 
term  vested  in  Mr.  Eeles^  and  a  re-conveyance  of  the 
estate  which  was  vested  in  lUamey, 

I  think  that  the  costs  of  the  suit  must  follow  the 
event,  and  I  greatly  regret  the  additional  burden  thus 
thrown  on  Mr.  White. 


His 
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His  loss  has  arisen  from  a  shameful  fraud  practised 
upon  him,  and  he  is  himself  free  from  the  slightest 
personal  imputation. 


STAGG  V.  BROWN. 


July  24. 


nPHIS  being  the  last  seal  after  Trinity  term, 

Mr.  Bird  moved  for  the  order  absolute,  dissolving 
the  common  injunction.  He  observed,  that  the  Plaintiff 
was  not  entitled  to  have  until  the  next  motion-day 
{Michaelmas  term)  to  shew  cause  on  the  merits.  He 
therefore  asked  that  an  early  day  might  be  appointed 
to  shew  cause.    Robinson  v.  Walcoit  {a) 

The  Master  of  the  Rolls. 

Such  has  always  been  the  practice.  I  appoint  this 
day  week  for  shewing  cause. 

(a)  5  VeM,  551. 


Upon  a  mo- 
tion, made  on 
the  la9t  seal 
after  Trinity 
term,  for  an 
order  absolute 
to  dissolve  the 
common  in- 
junction, the 
PlaintiflTwIll 
not  be  allowed 
until  the  next 
motion-day  to 
shew  cause  on 
the  merits ; 
but  the  Court 
will  appoint 
an  early  day 
in  the  vaca- 
tion for  that 
purpose. 


See  Rew  v.  Digon,  2  Mad,  S58.;  Fielding  v.  Capei,  4  Mad.  393.; 
lAmey.Barlfm^  1  PhiL  563.;  and  Bordinave  v.  Wadewn,  1  Colly,  43S. 
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Jtdy  30. 


BLAKE  V.  BLAKE. 


An  order  of 
course  alleged 
to  have  been 
irregularly 
obtained,  can- 
not be  treated 
as  a  nullity. 
It  operates, 
until,  by  a 
proper  appli- 
cation, it  IS 
dischai^ed. 


^I^HE  answer  was  filed  on  the  7th  of  Marchj  and  no 
-^  exceptions  were  taken.  On  the  6th  of  Jid^y  the 
Defendant  gave  notice  to  dismiss  ihe  biil  for  want  of 
prosecution.  Before  the  motion  came  on,  and  on  the 
20th  otjtdy,  the  Plaintifi*  obtained  an  order  of  course  to 
amend  his  bill. 

Mr.  Ixwat  contended,  that  the  order  to  amend,  having 
been  obtained  after  the  time  allowed  by  orders  of  the 
Court,  must  be  treated  as  a  nullity;  and  at  all  events,  that 
the  Defendant  was  entitled  to  the  costs  of  the  motion. 
Davenport  v.  Manners  (a),  Swinjen  v.  Switifen  (6),  P(ni- 
cock  v.  Sievier  (c),  were  cited. 

The  Master  qftke  Rolls. 

The  motion  to  dismiss  being  intercepted  by  the  order 
to  amend,  the  order  to  dismiss  cannot  be  made,  but  the 
Plaintiff  must  pay  the  costs  of  the  motion. 


I  should  feel  great  difficulty  in  treating  the  order  to 
amend  as  a  nullity.  It  may  or  may  not  be  regular, 
but  it  must  remain  in  operation  until,  upon  a  proper 
application,  it  is  discharged. 


(a)  2  5i»i.  514. 

(b)  3  Shn.  384. 


(c)  5  Sim.  553. 


NoTK.  — See  De  Geneve  v.  Hannam.  1  Run,  St  M.  494.;  Wilkims 
?.  Sievetu,  10  ^mons,  617.;  Petfy  v.  Ltmtdaie,  4  Myl.  4-  Cr,  547. ; 
FenningM  v.  Humphery^  4  Beavanj  1. 
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1844. 

HEMING  V.  ARCHER.  J'^y^^- 

npHE  testator,  by  his  will,  dated  in  1837,  devised  a  The  i  W.4. 

■*-    real  estate,  called  Eaton  Hills^  unto  and  to  the  use  does  not    ' 

of  Thomas  Moore  and  his  heirs,  during  the  life  of  his  apply  to  a  case 

(the  testator's)  wife,  or  until  she  should  marry  again,  estate  is  de- 

and  durinc  the  life  of  his  son  Joseph  Archer^  or  until  his  ^"^  ^^ 

.       ,ji  ._     1  .       ,  trustee  dur- 

son  should  become  bankrupt  or  msolvenf,  or  attempt  to  ing  the  life  of 

dispose  of,  by  way  of  anticipation,  the  rents  and  pro-  JL^^f^thT 

fits  of  the   said  premises,  or   any  part  thereof,  upon  maindersover; 

certain  trusts  therein  mentioned,  for  the  benefit  of  his  d^geiafme^of 

said  wife,  and  after  the  decease  or  second  marriage  of  the  trustee, 

his  wife,  upon  certain  trusts  for  the  benefit  of  his  son  estate  de- 

Joseph*     After  the  decease,  bankruptcy,  or  insolvency  wends  on  the 

of  his  said  son,  or  any  attempt  by  him  to  dispose  of,  by 

way  of  anticipation,  the  said  rents  and  profits,  or  any 

part  thereof,  whichever  should  first  happen,  the  testator 

devised  the  property,  unto  and  to  the  use  of  all  and 

every  the  child  and  children  of  his  said  son,  in  equal 

shares,  and  the  heirs  of  their  respective  bodies,  as  tenants 

in  common,  with  certain  remainders  over.     The  will 

contained  other  similar  devises  of  other  parts  of  the 

testator's  property. 

After  the  testator's  death,  a  creditor's  suit  was  insti- 
tuted, in  which  the  real  estate  had  been  directed  to  be 
sold  for  payment  of  the  testator's  debt  Tliomas  Moore^ 
by  his  answer,  disclaimed  all  interest  under  the  will,  and 
was  dismissed.  The  widow  died  pending  the  suit  The 
testator's  son  Joseph  was  living,  and  had  four  infant 
children.  The  estate  had  been  sold  under  the  decree, 
and  a  petition  was  now  presented  under  the  1  W*  4. 
c.  47.,  for  the  purpose  of  obtaining  a  conveyance  of  the 

fee 


516 


184i. 
Heminq 

V, 

Archer. 
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fee  simple,  from  the  equitable  tenant  for  life,  or  Francis 
Charles  Archer^  the  heir-at-law,  in  whom,  by  the  dis- 
claimer, it  was  said  the  legal  estate  had  vested. 

By  the  twelfth  section  of  this  act  it  is  provided,  that 
where  any  lands,  &c.  shall  be  devised  by  any  person 
whose  estate  is  liable  to  his  debts,  and  ^^  by  such  devise 
shall  be  vested  in  any  person  or  persons  for  life,**  with 
any  remainder  over  which  may  not  be  vested,  &c.,  and 
a  decree  shall  be  made  for  payment  of  such  debts,  the 
Court  may  direct  **  any  such  tenant  for  life  ^  to  convey 
the  fee-simple  to  the  purchaser. 

Mr.  KindersUy^  and  Mr.  W.  T.  &  Daniel^  in  support 
of  the  petition. 

Mr.  Turner^  contra.  The  act  has  reference  to  the 
case  of  the  legal  estate  vesting  by  devise  in  one  for  life ; 
here  the  heir  takes  by  descent  and  not  devise,  and  the 
act  is  inapplicable. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
act  did  not  apply  to  the  present  case,  where  there  was 
a  mere  equitable  estate  for  life,  and  where  the  legal 
estate  had  devolved  on  the  heir,  not  by  devise,  but  by 

descent 


Note.  —  The  case  was  re»ai^ued,  and  on  the  87th  of  February 
1845,  the  Master  of  the  Rolls  came  to  the  same  conclusion,  seepotL 
The  Lord  Chancellor^  on  appeal,  concurred  in  the  opinion  of  the 
Master  of  the  Rolls,  50th  of  May  1 845. 
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HARVEY  V.  MOUNT.  June  lo.  i-j. 

Ju/y  5 1 . 

THIS  was  a  motion,  made  by  the  Plaintiff,  for  leave  Though  it  is 
to  file  articles  against  the  credit  of  Charlotte  Sang-^  and'^e^ular"'^ 

wellj  a  witness  examined  on  behalf  of  the  Defendant,  course  to  file 

,  t  M  .     .  .       r        1  •       •  r  articles  or 

and  to  exhibit  interrogatories  for  the  exammation  of  objections  to 

witnesses  in  support  of  such  articles.  the  credit  of 

^  '  a  witness,  pre- 

vious to  ap- 

At  an  early  period  of  the  cause,  and  long  before  she  je^ig^j^^gj^, 

was  or  could  be  examined  as  a  witness,  the  solicitor  of  hibit  inter- 

the  Plaintiff  prevailed  upon  her  to  make  an  affidavit  of  [he^exHmina-'^ 

certain  facts  alleged  to  be  material  to  the  cause.     This  tion  of  wit- 

affidavit  was  purely  voluntary,  and  was  not  required  for  port  of  such 

any  proceedinir  in  the  cause.     Before  the  time  when  articles,  still, 

•^    *  °  ....        a  simultaneous 

she  was  examined  as  a  witness,  the  Plaintiff's  solicitor  motion  for 

was  aware  that  her  testimony  would  probably  differ  ^^[^les^and 

from  the  statements  in  her  affidavit.     The  Plaintiff  re-  exhibit  the  in- 

frained  from  examining  her  in  chief,  but  she  was  produced  j^  nofirre-  **' 

as  a  witness  for  the  Defendant,  and  was  cross-examined  S^lar. 

,      _,  .     .^       .       ,        .  -  ,  .       .  ,  Previous  to 

by  the  Plaintiff.     At  the  time  of  her  examination,  the  a  cause  beini; 

affidavit  which  she  had  sworn  was  not  produced  to  her,  pi^?^"^.^  ^ 

but  she  recollected  and  spoke  of  her  having  made  an  licitor  pre- 

affidavit  relating  to  some  of  the  matters  in  question.  to*mHke"a  ^ 

After  publication,  it  appeared  that  her  depositions  did  voluntary  uffi- 

not  accord  with  her  affidavit,  in  circumstances  stated  to  qulred"by  [re 

be  material.  proreedings 

in  the  cautfe. 
Under  A.  B.  was 
afterwards 
examined  as  a  witnes<i  on  behalf  of  the  Defendant,  and  was  cross-examined  by 
the  Plaintiff;  her  affidavit  and  depositions  were  contradictory,  but  the  affidavit 
^vas  not  produced  to  her  at  the  time  of  her  examination.    Upon  an  application  by 
the  Plaintiff  to  file  articles  and  examine  witnesses  to  discredit  A,  B,    Held,  that 
though  the  conduct  of  the  Plaintiff's  solicitor  had  been  higfilv  improper,  still  the 
motion  ought  to  be  granted,  leave  being  given  to  the  Defendant  to  examine  wit- 
nesses to  support  her  credit,  and  as  to  the  circumstances  under  which  the  afiidavit 
had  been  sworn. 
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Under  these  circumstances  the  present  motion  was 
made. 

Mr.  Ttaner  and  Mr.  Goodeve,  in  support  of  the  mo- 
tion. 

Mr.  Kinderdetf  and  Mr.  £.  JP.  Smithy  contra,  con- 
tended, that  the  motion  was  irregular ; 

First,  because,  according  to  the  established  practice, 
the  Plaintiff  ought  to  have  exhibited  articles  to  discredit 
the  witness  previous  to  his  making  this  application,  in 
order  that  the  Defendant  might  have  notice  of  the 
grounds  of  objection  to  his  witness.  S  DanUlts  Pr,  {a\ 
Hindis  Pr.  (i),  Ijord  ClarendtnCs  Orders,  (c) 

Secondly,  because  the  affidavit  itself  ought  to  have 
been  produced  to  the  witness  at  the  time  of  her  exami- 
nation, in  order  that  she  might  have  an  opportunity  of 
explaining  it.    PhiL  on  Ev.  (d) 

And  thirdly,  because  voluntary  affidavits  being  pro« 
hibited  by  the  5  &  6  ^.  4.  c.  62.  s,  13.,  the  proceeding 
was  illegal ;  Regina  v.  NoU  {e) ;  and  because  it  was  also 
highly  improper  for  the  Plaintiff's  solicitor  to  attempt  to 
fix  the  witness  to  a  particular  statement,  so  as  to  pre- 
vent her  being  free  and  unfettered,  when  she  afterwards 
came  to  be  examined  by  the  proper  officer  of  the  Court. 
They  insisted  that  the  Plaintiff  ought  not  to  be  per- 
mitted to  avail  himself  of  the  affidavit  thus  improperly 
obtained. 


Wood 


(a)  Page  594.  {d)  8th  ed.  p.  995.  929. 

lb)  Pages  374.  377.  (e)  Q,  B.  Trin.  1845. 

(<•)  Beamed  Ord.  187.,  and  1 
Sanderi  Ord.  30S. 
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Wood  V.  Hammerton  (a),  PurceU  v.  M^Namara  (ft),        1844. 
White  y.  FusseU{c)y  and  Piggott  v.  CroxhaU{d)^  were     ^tT'^^^'*^^ 

.  ,       -  ilARVBY 

also  cited.  o. 

Mount. 


Talysi.  The  Master  of  the  Rolls. 

This  motion  was  objected  to  on  three  grounds :  — 

First.  For  irregularity,  because  the  motion  is  made 
for  leave  to  exhibit  interrogatories  before  any  articles  or 
objections  to  the  credit  of  the  witness  have  been  filed. 

Secondly^  because  the  PiaintiflTs  solicitor  did  not,  as 
it  is  alleged  he  ought  to  have  done,  cause  the  affidavit 
to  be  produced  to  the  witness  at  the  time  she  was  under 
examination. 

Thirdly,  because  the  Plaintiff  ought  not  to  be  allowed 
to  found  any  proceeding  on  the  affidavit,  or  to  use  the 
affidavit  for  any  purpose  whatever,  inasmuch  as  it  was 
a  highly  improper  act,  and  even  a  legal  offence,  to  pro- 
cure that  affidavit  to  be  sworn. 

As  to  the  first  objection,  it  appears  to  me  that,  on 
such  a  proceeding  as  this,  the  more  usual  and  regular 
proceeding  is,  first,  to  file  the  articles  or  objections  to 
the  credit  of  the  witness,  and  then  to  apply  to  the  Court 
for  leave  to  file  the  interrogatories;  but  the  order  for 
leave  to  examine  witnesses  to  the  credit  of  other  witnesses 
has  not  been  uniform ;  it  has  sometimes  been  granted 
on  an  allegation  that  the  articles  had  been  exhibited, 
sometimes  on  articles  to  be  exhibited ;  and  in  the  cases 
of  PurceU  v.  M^Namara  (J)  and  Wood  v.  Hammerton  (a). 

Lord 

(fl)  9  Vet.  145.  (c)  19  Vei.  187. 

\b)  8  re§.  324.  {d)  1  Sim.  ^  S.  467. 


520 


CASES  IN  CHANCERY, 


J844. 


Lord  Eldon  appears  to  have  made  orders  that  the  party 
applying  should  have  leave  to  file  articles,  and  to  ex-* 
hibit  interrogatories  in  support  of  them.  I  cannot  con- 
sider a  motion,  which,  in  its  form,  is  so  sanctioned  by 
the  authority  x>f  Lord  Eldon^  to  be  irregular. 

As  to  the  second  objection,  although,  if  the  witness 
had  been  orally  and  publicly  examined,  the  affidavit 
ought  to  have  been  produced  to  her,  yet,  having  r^ard 
to  the  mode  of  examination  in  this  Court,  I  cannot  con- 
sider it  to  be  an  objection  to  this  application  that  the 
PlaintifiT  did  not  cause  the  affidavit  to  be  produced  to 
her,  and  did  not  cross-examine  her  on  the  subject  of  it. 

I  have  had  much  more  doubt  upon  the  third  objec- 
tion. I  think  that  the  conduct  of  the  Plaintiff's  solicitor 
in  procuring  the  witness  to  swear  the  affidavit  was  highly 
improper ;  it  seems  like  an  attempt  to  entangle  the  con- 
science of  the  witness,  and  to  fix  her  to  the  impression 
she  might  have  at  the  time,  and  upon  which  the  solicitor 
himself  might  have  had  considerable  influence,  and  pre- 
vent her  from  speaking  the  truth,  if  it  differed  from  that 
impression,  when  she  came  to  be  properly  and  regularly 
examined,  in  circumstances  free  from  all  influence. 
Considering  the  circumstances  under  which  the  affidavit 
was  made,  ii  may  well  be  doubted  whether,  after  the 
establishment  of  a  variance  between  the  statements 
which  the  affidavit  contains,  and  the  statements  contained 
in  the  depositions,  there  may  not  be  a  much  greater 
probability  in  favour  of  the  truth  of  the  depositions. 
Nevertheless,  I  think  that  the  fact  of  difference  ought  to 
be  brought  before  the  Court  for  consideration  at  the 
hearing;  and  for  that  purpose,  that  I  ought  to  grant  this 
motion,  giving  leave  to  the  Plaintiff  to  examine  witnesses 
as  to  the  credit  of  Charlotte  Sangwell^  and  as  to  the  fact 
of  her  having  sworn  the  affidavit ;  and  I  think  that  I 

ought. 
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ought,  at  the  same  time,  to  give  leave  to  the  Defendant 
to  examine  witnesses  to  support  her  credit,  and  as  to 
the  circumstances  under  which  the  affidavit  was  sworn, 
but  neither  party  is  to  examine  any  witness  as  to  any 
fact  which  is  material  to  what  is  in  issue  in  the  cause. 


NOUAILLE  V.  FLIGHT.  June  i. 

THIS  case  came  on  upon  exceptions  to  the  Master's  ^  lessee  co- 
.     «.  i»   t      m  .     .or.*    •I  11  venanted  to 

report  m  favour  of  the  Plaintifis'  title  to  the  lease-  build  thirty. 

hold  estate,  which  the  Defendant  had  agreed  to  pur-  f?«"'a^<*"- 

^  or         tional  houses 

chase.     The  bill  was  filed  for  the  specific  performance  on  the  de- 
of  this  agreement,  and  the  circumstances  which  gave  perty  within 

rise  to  the  suit  were  as  follows :  —  five  years,  to 

keep  in  repair 
the  houses 
In  April  1789,   Lewis  Preston  acreed  with   Temple  built  and  to 
II  ,  *..!,.  .       r       be  built,  and 

Westy  to  take  a  lease  or  leases  of  the  land  m  question  for  at  the  end  of 

ninety-two  years  and  three  quarters,  from  Christmas  1 789,  ?®'®J{"  '^  ^^ 

for  the  purpose  of  building  thereon  fifty  messuages  or  to  the  lessor; 

dwelhng-hpuses.  a  proviso  for 

re-entry  on 

An  indenture  of  lease,  dated  the  20th  of  June  1792,   non-perform- 

anceofthe 
was  executed  by  and  between  Temple  West  of  the  one  covenants. 

part,  and  Lewis  Preston  of  the  other  part,  and  thereby,  tj^n^i  house? 

after  reciting  the  agreement  of  April  1789;  and  that  were  not  built, 

Lewis  Preston^  pursuant  to  his  agreement,  had  built  six-  ^j^  y^rs^the' 

teen,  part  of  the  fifty  dwelling-houses,  and  was  desirous  lessor  re- 

that  rent,  and  thus 
waived  the 
obligation  to  build.  The  leasehold  interest  being  sold ;  Held^^n^,  that  the  cove- 
nant  to  deliver  up  extended  to  the  additional  houses,  as  well  as  to  the  houses  built 
at  the  date  of  the  demise ;  Mectmdiy,  that  the  title  was  bad,  notwithstanding  the  pur- 
chaser might  retain  possession  until  the  last  dav  of  the  term,  and  then  escape 
liability  by  transferring  that  day  to  a  pauper;  and  thirdly,  that  the  purchaser  was 
not  bound  to  accept  either  a  compensation  or  indemnity. 

VouVIL  Mm 
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1844.        that  a  proper  lease  shoald  be  granted  of  the  groand 
^^'^^     with  the  new  buildings  thereon  :  it  was  witnessed,  that 
V.  in  consideration  of  the  expense  which  Lewis  Preston 

FuGHT.  j^^  1^^^^  ^^  ji^  erecting  the  buildings  then  built  on  part 
of  the  said  ground,  and  also  in  consideration  of  the  ex- 
pense which  he  would  be  at,  in  erecting  thirty-four 
additional  dwelling-houses  on  other  part  of  the  same 
piece  of  ground,  and  in  consideration  of  the  rents 
and  covenants  therein  contained,  the  said  Temple  West 
demised  to  Preston^  all  the  piece  of  ground  therein  de- 
scribed, together  with  the  dwelling-houses  built  and  to 
be  built  thereon :  to  hold  the  same  for  eighty-nine  years 
and  a  halF,  from  hady-^ay  then  last,  yielding  the  rents 
therein  mentioned,  which  Preston  covenanted  to  pay. 

Preston,  amongst  other  things,  covenanted,  that  he 
would f  within  the  Jirst  fioe  years  of  the  term,  build  and 
finisli  thirty-four  additional  dwemng-houses,  to  make  fifty 
in  the  whole,  he  having  already  built  sixteen  conform- 
able to  the  design  therein  referred  to ;  and  also  that  he 
would,  during  the  term,  well  and  sufficiently  repair  the 
houses  then  standing  upon  the  ground,  or  thereafter  to 
be  erected  thereon  with  their  appurtenances,  and  all 
walls  and  buildings  with  the  appurtenances  ;  and  all  the 
premises  thereby  demised,  so  well  and  sufficiently  re- 
paired, would,  at  the  end  or  other  sooner  determination 
of  the  term,  peaceably  and  quietbf  deliver  up  to  Temple 
West  or  his  representative. 

The  lease  contained  a  clause,  enabling  Temple  West 
to  re-enter  on  the  demised  premises,  in  case  Lewis 
Preston  should  do,  or  omit  to  do  any  act  in  breach  or 
non-performance  of  all  or  any  of  his  covenants. 

The  Plaintiffs  became  entitled  to  the  leasehold 
interest,  as  assignees  of  Children  and  Woodgate,  who 

became 


CASES  IN  CHANCERY.  523 

became  bankrupt  in  the  year  1815^  and  were  themselves  1844. 

entitled  as  mortgagees  with  a  foi-eclosed  equity  of  re-  ^^^'^^^^ 

demption,  to  such   estate  as  had  belonged   to  Lewis  v. 

Prestariy  against  whose  representative  the  decree  of  fore-  ^'"®h''- 
closure  had  been  obtained  and  made  absolute. 

Twenty  of  the  thirty-four  additional  houses  had  never 
been  built,  but  the  lessor  had  continued  in  the  receipt 
of  the  rent. 

In  1840,  the  PlaintiflTs  put  up  the  property  for  sale 
by  auction,  and  by  the  sixth  condition  of  sale  it  was 
provided,  that  the  receipt  for  the  ground  rent  due  on 
the  last  day  of  payment  for  the  same,  as  reserved  by 
the  original  lease,  should  be  considered  as  a  waiver  of 
any  forfeiture  of  such  lease.  The  Defendant  Flight 
became  the  purchaser  at  the  sale. 

This  bill  having  been  filed  for  the  specific  perform* 
ance  of  the  contract,  the  usual  reference  as  to  title  was 
made  to  the  Master. 

The  Master,  by  his  report,  found,  that  all  thirty-four 
additional  houses  mentioned  in  the  lease  had  not  been 
built  pursuant  to  the  covenant  That  the  Defendant 
had  insisted,  that  the  covenant  to  deliver  up  thirty-four 
additional  houses,  to  be  built  according  to  the  covenant, 
was  an  objection  to  the  title ;  but  that  the  sixth  condi- 
tion of  sale  having  provided,  that  the  receipt  for  the 
ground-rent,  due  on  the  last  day  of  payment  for  the 
same  as  reserved  by  the  original  lease,  should  be  con- 
sidered as  a  waiver  of  any  forfeiture  of  such  lease,  and 
having  regard  to  the  length  of  time  which  has  elapsed 
since  the  date  of  the  lease,  without  any  advantage  having 
been  taken  on  account  of  the  breach  of  such  covenant, 
and  of  the  Flainti£&  being  assignees,  under  a  title  ac- 
Mm  2  quired 
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1844.        quired  subsequent  to  the  expiration  of  the  period  limited 

^^^^^"^^     by  the  covenant  for  building  tne  additional  houses,  the 

p.  Master  stated  bis  opinion  to  be,  that  the  objection  was 

FuGHT.       jj^^  ^  y jjj  objection  to  the  title,  and  he  found  in  &voor 

of  the  title. 

To  this  report  the  Defendant  took  exceptions  which 
now  came  on  to  be  heard. 

Mr.  Turner  and  Mr.  Rogers^  in  support  of  the  excep- 
tions. These  covenants  run  with  the  land,  and  are 
binding  upon  the  assignees  of  the  term,  Sampson  v. 
Easterly  {a) ;  and  although  the  covenant  to  build  within 
the  five  years  may  have  been  waived  by  the  subsequent 
receipt  of  rent,  still  the  covenants  to  keep  the  whole 
fifty  houses  in  repair,  and  to  deliver  them  up  at  the  end 
of  the  term,  are  still  subsisting.  The  covenants  are  in 
their  nature  continuous  and  cannot,  by  the  receipt  of 
rent,  be  permanently  waived.  The  lessor  still  remains 
entided  to  all  his  remedies  against  the  lessee  and  the 
assignees  of  the  term  under  the  covenants. 

The  title  is  therefore  bad.  The  purchaser  is  not  bound 
to  accept  an  indemnity,  and  as  to  compensation  the 
amount  cannot  be  ascertained ;  for,  until  the  expiration  of 
the  lease,  the  extent  of  the  lessee's  liability  cannot  be 
ascertained. 

Mr.  Kindersley  and  Mr.  Heathfield,  contra.  The  cove- 
nant to  build  the  thirty-four  additional  houses  ought  to 
have  been  performed  previous  to  Lady-day  1797,  and 
since  that  time,  the  landlord  has  continued  in  the  re- 
ceipt of  the  rent,  and  has  thereby  waived  the  covenant. 
This  covenant  was  not  continuous,  and  the  principal 

part 
(a)  9  B.iC.  SOS. 
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part  of  the  obligation  being  waived,  the  accessary,  namely,  1 844. 
to  keep  these  houses  in  repair,  is  waived  also.  It  would 
be  absurd  to  hold  that  the  lessee  is  absolved  from  the 
obligation  to  build  the  twenty  houses,  and  yet  liable  to 
keep  those  non-existing  bouses  in  repair,  and  deliver 
them  over  at  the  end  of  the  term.  The  covenant  to  re- 
pair and  deliver  over  at  the  end  of  the  term,  therefore, 
applies  only  to  the  houses  already  built. 

Secondly,  if  there  be  any  liability,  the  purchaser  may, 
immediately  before  the  expiration  of  the  term,  assign  it 
to  a  pauper  and  thus  relieve  himself  therefrom.  Rowley 
V.  Adams,  (a)  Again  the  Plaintiffs  having  entered  into 
no  covenant  to  indemnify  will  require  none  from  the 
purchaser. 

Thirdly,  no  forfeiture  or  liability  can  accrue  till  the 
end  of  the  lease,  when  the  purchaser  will  have  had  the 
enjoyment  of  the  property  for  the  whole  term,  with  the 
exception  of  the  last  day,  which  he  may  assign  and  thus 
get  rid  of  all  liability  on  the  covenant.  Earl  of  Derby 
V.  Taylor,  (i) 


The  Master  of  the  Rolls.  Jm/^  3I. 

The  covenant  in  question  consists  of  three  parts,  1st. 
That  the  lessee  will  build  thirty-four  additional  houses 
within  five  years ;  2dly,  that  he  will  keep  the  premises 
in  repair;  and  Sdly,  that  at  the  end  of  the  term,  he 
will  deliver  up  the  houses  then  built,  or  thereafter  to 
be  built,  in  good  and  sufficient  repair.  The  covenant  to 
build  thirty-four  additional  houses  in  five  years  was 
broken ;  the  lessor  might  have  re-entered  for  the  breach, 
but  did  not,  and  continued  to  receive  rent  from  the 

lessee. 
(0)  4  Mjflne  4-  Craig,  554.  {b)  I  East,  505. 
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1844.  lessee.  The  Master  has  not  stated  his  opinion,  whether 
the  covenant  to  deliver  up  the  houses  covenanted  to  be 
built  is  or  is  not  in  force;  but  has  merelj  stated  hb 
opinion,  that  because  the  lessor  did  not  take  advantage 
of  the  breach  of  covenant  to  build  in  five  years,  and  the 
Plaintiffs  are  assignees,  and  acquired  their  title  subse- 
quently, the  covenant  to  deliver  up,  at  the  end  of  the 
term,  the  houses  stipulated  to  be  built,  was  not  an  objec- 
tion to  the  title. 

It  was  argued  at  the  bar  first,  that  the  covenant  only  . 
afiects  the  houses  actually  built  at  the  time  of  the  demise, 
and  not  the  houses  then  only  covenanted  to  be  built, 
and  that  the  only  obligation  is,  to  deliver  up  in  r^air 
the  houses  which  shall  actually  be  then  built ;  secondly, 
that  if  the  covenant  be  of  any  validity,  the  purchaser 
may  relieve  himself  from  it  by  assigning  the  lease  to  a 
pauper;  and  thirdly,  that  supposing  the  covenant  to  be 
in  force,  nothing  is  to  be  done  upon  it  till  the  end  of  the 
term,  after  the  purchaser  shall  have  held  the  land  during 
the  whole  term,  and  bad  the  full  enjoyment  of  it;  and, 
therefore,  that  the  covenant  cannot  be  an  objection  to 
the  title. 

Having  carefully  read  the  deed,  I  am  of  opinion, 
notwithstanding  some  ambiguities  of  expression,  that, 
the  covenant  extends  to  the  thirty-four  additional  houses 
which  were  to  be  built,  as  well  as  to  the  sixteen  houses 
which  were  built  at  the  date  of  the  demise ;  and  that  It 
cannot  be  confined  to  such  houses  only  as  shall  actually 
be  found  upon  the  land  at  the  end  of  the  term. 

As  to  the  second  point,  if  it  requires  any  argument,  it 
may  be  found  in  this,  that  the  purchaser  ought  not  to 
be  forced  to  adopt  any  such  expedient,  and  that  he  has 
a  right  to  the  enjoyment  of  the  land  during  the  whole 

term, 
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term,  and  to  be  exempt  Trom  any  obligation  or  induce-  1844. 

nient,  imposed  upon  him  by  ihe  state  of  the  title  or  pro-  ^^^^^^"^ 

perty,  to  assign  the  smallest  part  of  the  term,  for  the  ^  o. 
purpose  of  relieving  himself  from  any  responsibility. 

Upon  the  third  point,  the  question  is,  whether  a  liability 
of  this  sort  can  be  the  subject  of  compensation.  An  in- 
demnity the  purchaser  would  not  be  bound  to  take,  if 
in  such  a  case  it  could  be  given,  and  I  am  of  opinion, 
that  such  a  liability  as  this  is  not  a  fit  subject  for  either 
compensation  or  indemnity.  It  is,  I  conceive,  impos- 
sible to  ascertain,  with  any  reasonable  accuracy,  the 
amount  or  value  of  any  such  liability,  and  it  cannot  be 
said,  that  a  purchaser  of  a  leasehold  estate  enjoys  the 
property  which  he  has  purchased,  in  any  reasonable 
sense  of  the  word  **  enjoyment,"  although  he  may  have 
had  the  possession  of  it  during  the  whole  term,  such 
possession  being  constantly  attended  by  a  liability  to  be 
enforced  at  the  end  of  the  term,  and  not  admitting  either 
of  indemnity  or  of  compensation.  I  am  therefore  of 
opinion,  that  a  title  subject  to  such  a  liability  is  not  a 
good  title. 

Having  formed  this  opinion,  I  must  allow  the  first, 
fifth,  and  sixth  exceptions.  The  second  exception  ap- 
pears to  have  been  filed  in  mistake,  and  I  apprehend 
that  the  third  and  fourth,  after  the  decision  upon  the  fifth, 
have  become  immaterial,  I  will  observe  upon  the  third, 
that  I  am  doubtful  whether  there  was  sufficient  proof 
of  the  counterpart  underlease  being  lost,  and  that  if  it 
were  now  material,  I  should  refer  it  back  to  the  Master. 
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March  B.  BATE  V.  BATE. 


The  17th  nnHIS  bill  was  filed  for  the  settlement  of  disputed 
iritf/Ts^i  was  partnership    matters,   against  three   Defendants, 

intended  to       Thomas  Bate,  WiUiam  Robins,  and  Frances  Bate.    The 

apply  to  cases 

in  which  there  interrogatories  were   properly  numbered  from  one  to 

Def**Y"t  twenty-two,  according  to  the  exigency  of  the  17th  Order 
answering  of  August  1841.  (a)  By  the  note  at  the  foot,  the  De- 
^^ol\y  fendants  nomas  Bate  and  WiUiam  Robins  "  were  re- 
two  De-  spectively  required  to  answer  all  the  above  interroga- 
quired  to  tories.'*     No  subpoena  was  asked  against  nor  answer  rc- 

answerjoincd  quired  from  R-amces  Bate,  but  it  was  prayed,  that  she 
in  one  answer.   ^  ,  ,      .  •  • -n       .  i     •     i  j  i_      n    i_ 

It  was  found     being  served  with  a  copy  bill,  might  be  bound  by  all  the 

Mdfh^'elpiain-  Proceedings.  The  two  Defendants  Thomas  Bate  and 
tiff  obtained  William  Robins  put  in  a  joint  answer,  which  having,  upon 
amend^nd  exceptions  taken  thereto,  been  found  insufficient,  the 
that  the  De-  PlaintiflT  obtained  an  order  to  amend,  and  that  the  De- 
answer  the  ex-  fondants  might  answer  the  exceptions  and  amendments 

ceptions  and  together.  The  Flainti£P  accordingly  amended  the  bill  to 
amendments         "  .  ,  . 

together.  such  an  extent  as  to  require  a  new  engrossment,  and  he 

Some  of  the  jj  ^  ^j^^  Defendants  20s.  for  the  costs  of  such  amend- 

onginal  inter-    ^ 

rogatories         ment.      Several  of  the  old   interrogatories   had   been 

Tnd^neili^o^eR   slightly  altered,  and  some  entirely  new  ones  introduced, 

added;  but      thereby  increasing  the  number  oF  interrogatories  from 

the  amended    twenty-two  to  thirty-seven.     The  division  of  the  old  in- 

^i^*  J®^'?^'"^     terrogatories  was    left   without    any  variation   in   the 
the  Defend-  ,,,.,..         .    .  .  . 

anu  to  answer  amended  bill,  but  their  numbers  were  altered,  in  conse* 
alltheinterro.  ^^^^ 

gatories,  with-  » 

out  excepting  («)  Ord.  Cm.  169. 

those  pre- 
viously answered.    Held,  that  there  was  no  irregularity. 

A  Plaintiff,  unless  he  specifically  offers  to  do  so  by  the  bill,  or  is  required  to  do 
so  by  a  cross-hill,  is  not  bound  to  produce,  previous  to  the  Defendant  being  com- 
pelled to  put  in  his  answer,  documents  admitted  to  be  in  his  (the  Plaintiff's)  pos- 
session and  alleged  as  proving  his  case. 
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quence  of  the  introduction  of  the  new  interrogatories.        184-4. 
The  note  at  the  foot  remained  the  same,  and  required 
the  two  Defendants  Thomas  Bate  and  iZo&tW  respectively 
to  answer  "  all  the  above  interrogatories." 

These  facts  gave  rise  to  the  first  question  now  before 
the  Court 

A  second  question  arose  out  of  the  following  cir- 
cumstances. 

The  bill,  among  other  things,  charged,  that  certain 
indentures  of  the  28th  and  29th  of  September  1826, 
"  were  in  fact  prepared  from  instructions  given  by  the 
Defendants  Thomas  Bate  and  William  Bobins,  or  one  of 
them,  unknown  to  and  without  any  communication  with 
the  Plaintiff  and  John  Hezey  Bate  and  George  Bate,  or 
any  or  either  of  them,  and  the  said  Thomas  Bate  and 
William  BobinSi  or  such  of  them  as  gave  instructions 
for  the  same,  caused  the  same  to  be  prepared  in  such 
way  as  they  or  he  thought  best  for  their  or  his  own 
views  and  purposes,  and  they  always  refused  to  produce 
or  shew  the  conveyance  of  the  said  premises  or  the  draft 
thereof  to  the  Plaintiff  and  the  said  John  Hexey  Bate 
and  George  Bate,  or  any  or  either  of  them,  although  the 
Plaintiff  frequently  applied  by  letter,  and  otherwise  for  an 
inspection  thereof,  as  by  reference  to  the  correspondence 
in  the  Plaintiff^s  possession  when  produced  will  appear." 
The  corresponding  interrogatory,  after  asking  if  in* 
spection  had  not  been  refused,  and  why,  proceeded, 
*'  and  whether  your  orator  has  not  frequently  or  how 
often  applied,  and  whether  or  not  by  letter,  and  other- 
wise, for  an  inspection  thereof/' 

The  bill  also,  after  charging  a  pretence  on  the  part  of 
the  Defendant   Thomas   Bate,    that  the  Plaintiff  and 

Frances 
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1844.  alleged  by  the  said  bill,  **  the  said  Defendant  Thomas 
Bate  has  stated  to  the  said  complainant  since  the  month 
of  September  18S8,  that  he  had  done  nothing  under  the 
authority  in  the  said  bill  stated/'  except  as  therein 
mentioned ;  the  particulars  of  such  letters  to  be  verified 
by  affidavit,  and  also  the  letters  from  J(An  Hezey  Bate 
to  the  said  complainant,  dated  26th  of  August  1826,  and 
7th  oi  September  1826,  in  the  said  bill  referred  to. 

The  affidavit  of  the  Defendant  Thomas  Bate  staled 
as  follows :  — 

That  he  kept  no  copy  of  the  alleged  letter  written  by 
him  to  the  said  Plaintiff,  dated  the  5th  of  March  1842, 
in  the  said  bill  set  forth,  or  of  the  several  other  letters 
written  by  him  to  the  Plaintiff,  respecting  the  matters 
in  the  said  bill  stated. 

That  he  and  Robins  could  not  properly  put  in  their 
answer  to  the  said  Plaintiff's  amended  bill,  until  they 
had  had  the  opportunity  of  inspecting  the  said  allied 
letter  of  the  5th  oi  March  1842,  and  the  other  letters 
in  the  said  bill  referred  to,  whereby,  as  was  alleged  by 
the  said  bill,  **  the  Defendant  Thomas  Bate  had,  on 
several  occasions,  stated  by  letter  to  the  said  Plaintiff, 
since  the  month  of  September  1838,"  &c.  &c.,  arid  also 
the  correspondence  in  the  said  bill  stated  to  be  in  the 
Plaintiff's  possession,  whereby  he  alleges  it  will  appear, 
"  that  the  indentures  of  the  28th  and  29th  of  September 
1826,"  &c 

Mr.  Roupellf  and  Mr.  Prior  in  support  of  the  motion, 

argued  that  the  Plaintiff  was  bound  by  the  17th  Order 

of  August  1841  {a)y  to  specify  the  interrogatories  in  the 

amended  bill,  to  which  he  required  an  answer  in  order 

"  that 
(d)  Or^nes  Can.  169. 
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*'  that  the  office  copy  of  the  bill  taken  by  the  Defendant        1844. 
should  not  contain  any  interrogatories,   except  those 
which  such  Defendant  was  required  to  answer ; "  and  to 
save  the  Defendants  the  expense  of  taking  an  office  copy        Bats. 
of  the  bill,  to  which  a  further  answer  was  not  required. 

That  this  was  like  a  case  in  which  the  Plaintiff  having 
abandoned  a  portion  of  his  case,  was  ordered  to  pay  the 
costs  of  the  portion  so  abandoned ;  Strickland  v.  Slrick^ 
land  {a) ;  and  the  application  ought  to  be  made  im- 
mediately upon  the  cause  of  complaint  arising.  (6) 
Secondly,  that  the  Plaintiff  was  bound  to  produce  the 
documents  in  his  possession,  without  which  it  would  be 
impossible  for  the  Defendants  properly  to  put  in  their 
answer  to  the  amended  bill,  (c) 

Mr.  Kinderdey^  Mr.  G.  Turner^  and  Mr.  Heathfieldj 
contrdj  contended  that  the  General  Order  referred  to 
did  not  apply  to  a  sole  Defendant  (^f),  or  to  a  case  like 
the  present,  where  two  Defendants  answered  together, 
and  that  there  was  no  hardship  as  the  Defendants  well 
knew  what  part  of  the  original  bill  had  been  found 
by  the  Master  to  have  been  insufficiently  answered,  and 
the  new  matter  was  easily  distinguishable. 

Secondly,  that  a  Plaintiff  was  not  bound,  at  the  in- 
stance of  a  Defendant,  to  produce  documents  which 
might  be  in  his  possession,  except  he  offered  by  his 
bill  to  do  so,  or  unless  required  by  a  cross-bill. 

The  following  cases  were  also  cited,  Jones  v.  Lewis  (e), 

PenfoUL 

{a)  5  Beav.  8S4.  [d)  Lynch  v.  Leeeme^  I  Hare^ 

{b)  Mounsey  ▼.  Bumham,  1  6S6.,  and  see  Boutcher  v.  Brant' 

Hare,  p.  S8.  combe^  S  Beav.  5iS. 

(c)  Shepherds. Morrit^X Beav.  {e)  8  Sim.  /jr  Si.  242.,  and  4 

175.;  Tayhrr,  Heming,  4  Beav.  Shn.  324. 

355. 
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ISi^.  Penjbld  v.  Nunn  (a),  Muntz  v.  Lord  Lauderdale  (6), 
Princess  of  Wales  v.  Lord  Liverpool  (<r),  Mittigan  v. 
Mitchell,  {e) 

The  Master  of  the  Rolls. 

Independently  of  the  question  of  costs,  this  motion 
has  two  objects  one  of  which  is,  in  substance,  to  compel 
the  Plaintiff  to  produce  for  the  inspection  of  the  De- 
fendants, certain  letters  which  are  in  his  possession ; 
and  the  other  is,  to  compel  the  Plaintiff  to  alter  the 
form  of  his  bill  by  a  further  distribution  of  the  inter- 
rogatories into  numbers.  Those  two  objects  are  quite 
distinct  from  each  other,  and  require  a  separate  con- 
sideration. 

It  is  perfectly  plain,  and  it  has  never  been  doubted, 
that  the  General  Order  which  directed  the  Plaintiff  to 
number  the  interrogatories  in  his  bill(),  was  intended 
to  apply  to  cases,  in  which  there  were  several  De- 
fendants answering  separately.  The  object  is  perfectly 
plain,  although,  it  must  be  conceded,  the  Order  is  so 
expressed  as  to  apply  itself  to  all  bills ;  where  there* 
fore  we  come  to  apply  this  Order  to  particular  cases,  we 
must  have  regard  to  that  particular  object 

In  this  case  there  are  three  Defendants,  one  of  whom 
has  not  been  called  upon  to  answer  at  all;  and  the 
other  two,  although  there  seem  to  be  charges  Against 
them  which  are  distinct,  are  nevertheless  so  jointly 
concerned  in  interest,  that  they  joined  in  one  answer. 
There  is  no  complaint  as  to  the  form  of  the  original 
bill.  The  interrogatories  appear  to  have  been  num- 
bered 

(a)  5  Sim^  409.  &  2.,  iM.  89. ;  and  -see  JaehM 

lb)  V.  C.  E.  1840.  V.  Sedgwick,  s  Wili.  C.  C.  167. 

(c)  1  Swan,  114.  580.,  and  3  {d)  6  Sim.  186. 

Swan.  567.,  and  1  Wils,  C.  C  1 13.  (e)  Ord,  Can,  1 69. 
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bered  in  a  manner  that  is  not  complained  of.  These  1844'. 
interrogatories  were  not  fully  answered ;  which  is  a  most  ^^^^^^ 
material  matter  in  the  consideration  of  this  particular  ^p. 
case.  Exceptions  were  taken  and  allowed.  A  further 
insufficient  answer  was  put  in^  and  an  order  was  then 
obtained,  that  the  Plaintiff  should  have  leave  to  amend 
his  bill,  and  that  the  Defendants  should  answer  the 
amendments  and  exceptions  together.  It  is  therefore 
obvious,  that  the  Defendants  could  not  be  under  any 
ambiguity,  as  to  what  it  was  their  duty  to  answer; 
they  were  to  answer  the  exceptions  and  to  answer  the 
amendments.  Moreover,  there  is  a  General  Order 
**  that  a  Defendant  shall  not  be  bound  to  answer  any 
statement  or  charge  in  the  bill  unless  specially  and  par* 
ticularly  interrogated  thereto  "  (a) :  therefore^  as  to  any 
amendments  which  were  not  specially  and  particularly 
interrogated  to,  they  were  not  bound  to  answer.  They 
knew,  therefore,  perfectly  well,  that  what  they  were 
to  do  was,  to  answer  the  exceptions  which  had  not 
formerly  been  sufficiently  answered,  and  to  answer  the 
amendments  which  were  interrogated  to. 

The  nature  of  all  of  the  amendments  I  do  not  know, 
but  there  are  some  that  may  have  been  very  material, 
others  which  are  alleged  to  have  been  very  immaterial. 
Several  of  the  interrogatories  seem  to  have  been  altered 
in  points,  which,  as  far  as  I  have  the  means  of  judging 
of  them  from  the  statements,  seem  to  have  been  very 
trifling;  but  nevertheless,  they  may  or  may  not  have 
been  of  the  utmost  importance,  for  I  have  known  cases 
in  which  the  alteration  of  a  mere  word  has  produced 
material  discovery,  which,  without  that  small  alteration, 
would  never  have  been  obtained.  It  is  impossible  in  the 
course  of  proceedings  to  foretell  what  may  be  important 

for 
(a)  16th  Order  of  Augiut  1841.     Ord.  Can.  168. 
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lS4r4f,       for  the  purpose  of  obtaining  from  the  Defendant  that 

"^^^^     discovery  which  the   Plaintiff  has  a  right  to,  and  the 

o.  order  which  has  been  so  often  referred  to  was  certainly 

Batr 

never  framed  for  the  purpose,  in  the  least  degree,  of 
cramping  the  power  of  the  Plaintiff  of  obtaining  im- 
portant discovery.  The  power  undoubtedly  is  very 
great,  and  has  often  been  greatly  abused,  but  unless 
that  power  did  exist,  no  discovery  would  ever  be  ob- 
tained  from  a  fraudulent  Defendant 

This  bill,  however,  is  amended,  and  there  are  amend- 
ments in  the  interrogatories,  but  none  in  the  note  by 
which  the  Defendants  are  called  upon  to  answer  <<  all 
the  above  interrogatories,"  the  note,  therefore,  had  re- 
ference to  the  interrogatories  contained  in  the  original 
bill,  as  well  to  those  which  remained  unaltered  as  to 
those  which  were  altered.  The  consequence  was,  that 
the  Defendants  were  left,  as  they  would  have  been 
before  the  General  Order  was  made,  to  discover  to 
what  part  of  the  amended  bill,  as  it  stood,  they  were 
to  put  in  their  answer.  Now  I  do  not  think  there  was 
any  great  inconvenience  in  this,  but  it  is  said,  if  you 
had  specified  the  parts  of  the  amended  bill  which  I 
was  to  answer,  I  might  have  excluded  the  other  inter- 
rogatories from  my  office  copy,  and  this  omission  thus 
to  distinguish  the  interrogatories  has,  in  the  argument, 
been  called  *^  a  vexatious  amendment.''  I  do  not  mean 
at  all  to  say,  that  the  Plaintiff  might  not  have  made  that 
distinction.  I  think  he  might  have  so  managed,  as  by 
a  reference  in  the  note  at  the  foot  of  the  bill,  to  point 
out  distinctly  to  the  Defendants,  the  interrogatories  or 
parts  of  interrogatories  to  which  he  required  an  answer. 
The  question  however  is,  whether  he  was  under  an 
obligation  to  do  so.  I  am  of  opinion  he  was  not 
He  could  not,  in  this  case,  make  any  distinction  be* 
tween   the  different  Defendants  who  were   to  answer 

separately. 
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separately.  The  Defendants  had  no  bardsbtp  put  upon  1844. 
theofi;  they  were  only  to  answer  the  amendments  to 
the  bill  which  were  particularly  interrogated  to,  and 
the  parts  previously  found  to  have  been  insufficiently 
answered.  I  think,  therefore,  that  the  first  part  of  the 
motion  fails. 

Upon  the  other  part  of  the  motion  a  very  material 
question  arises.  The  question  is,  bow  far  the  PlaintiiF, 
who  refers  to  documents  in  his  possession  as  evidence 
of  the  fact  which  he  distinctly  charges,  is  bound  to  pro- 
duce that  evidence  before  the  Defendant  is  bound  to 
put  in  his  answer ;  that  I  take  to  be  the  question  which 
is  raised  here.  There  have  been  several  cases  upon 
this  subject ;  and  I  think  they  may  be  divided  into  two 
classes :  first,  cases  like  that  of  the  Princess  of  Wales  v. 
Lord  Liverpool;  and  secondly,  the  two  several  cases 
which  came  before  me,  and  have  been  referred  to, 
namely,  Taylor  v.  Hemming  and  Shepherd  v.  Morris. 
Those  were  cases  in  which  the  Plaintifi*  by  his  bill  not 
only  stated  that  he  had  possession  of  the  documents, 
but  intending  to  use  those  documents  in  support  of  his 
case,  he  called  upon  the  Defendant  to  look  at  them, 
and  offered  to  produce  them  for  the  purpose.  The 
Plaintifi*,  in  substance  and  effect,  stated  by  his  bill,  that 
the  Defendant  could  not  give  the  answer  which  the  Plain- 
ti£P  desired  to  have  for  his  own  use,  unless  the  Defendant 
would  look  at  those  documents ;  and  the  Plainti£P  having 
done  that,  then  refused  to  produce  the  documents.  I 
think  I  may  assume,  after  the  investigation  which  this 
case  has  undergone,  that  there  is  no  case  whatever  to 
be  produced,  in  which  the  PlaintiiF,  charging  a  parti- 
cular fact  to  be  within  the  knowledge  of  the  Defendant, 
and  stating,  further,  that  he  has  evidence  of  the  fact 
in  letters  which  are  in  his  possession,  has  been  held 
bound  to  produce  those  documents,  before  the  Defend- 

VoL.  VII.  Nn.  ant 
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1844.  ant  could  be  called  upon  to  pot  in  his  answer.  The 
strong  impression  upon  my  mind  is,  that  there  is  no 
such  case.  None  so  contrary  to  the  oirdinary  principle 
has  been  produced,  and  I  believe,  that  if  you  were  to 
lay  it  down,  as  a  proposition,  that  a  Plaintiff  shall  not 
proceed,  until  the  Defendant  knows  the  evidence  which 
the  Plaintiff  has,  you  would  state  a  proposition  very  much 
at  variance  with  the  ordinary  opinion  of  mankind  as  well 
as  of  lawyers.  No  doubt  you  have  a  right,  in  this  Court, 
to  look  at  the  evidence  which  the  Plaintiff  states  to  be 
in  his  possession ;  but  that  right  is  only  to  be  obtained 
upon  a  cross-bill.  Every  party  has,  in  this  Court,  that 
advantage  which  is  not  to  be  had  so  eflectually  in  any 
other  jurisdiction.  He  may  discover  that  which  is  in 
the  knowledge  and  breast  of  the  Plaintiff  before  he  pro- 
ceeds to  a  hearing  of  the  cause,  but  he  must  do  it  in 
such  a  way  as  to  give  the  Plaintiff  the  opportunity  of 
stating  all  the  circumstances  connected  with  the  matter. 
It  is  undoubtedly  extremely  important,  when  the  Plain- 
tiff is  called  upon  to  furnish  any  discovery,  that  he 
should  do  it  in  the  proper  form,  and  be  at  liberty  to 
stete  all  the  circumstances  relating  to  the  mlitter,  and 
that  he  should  have  all  the  guard  and  protection  which 
he  derives  from  being  able  to  give  a  full  statement  of 
all  the  circumstances  belonging  to  the  case. 

Some  observations  having,  during  the  argument,  been 
made  as  to  the  mode  of  drawing  bills,  I  wish  to  have  it 
clearly  understood,  that  in  my  opinion  the  more  strictly 
accordant  with  truth  a  bill  is,  the  better ;  but  I  cannot 
say  it  has  been  the  rule  of  this  Court,  that  if  a  bill  is 
not,  in  every  part  of  it,  strictly  in  accordance  with  truth, 
that  it  is  therefore  to  be  considered  as  a  vexatious  bill. 
Many  complicated  and  difficult  circumstances  arise  in 
which  a  party  is,  by  fraud,  kept  out  of  the  knowledge 
of  the  facts  which  are  essential  to  the  support  of  his 

case, 
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case,  so  that  being  kept  entirely  ignorant  of  the  real  1844 
facts,  he  is  under  the  necessity,  though  wishing  to  ad- 
here to  the  truth,  of  connecting  facts  which  may  be 
within  his  knowledge  with  other  circumstances  which 
he  can  only  surmise,  and  which  may  or  m^y  not  be 
according  to  truth.  The  Defendant  being  then  com- 
pelled to  answer  usually  affords  information  which  en- 
ables the  Plaintiff^,  by  amendment,  to  state  his  case  better, 
and  perhaps  more  in  accordance  with  the  truth. 

It  is  s6id  in  this  case  that  we  know  that  the  Plaintiff* 
has  written  evidence,  for  he  alleges  it  himself,  and  that 
it  would  be  much  more  convenient  to  the  Defendants 
to  see  it  before  they  answer,  because  they  are  charged 
with  a  distinct  fact  to  be  evidenced  by  that  written  do- 
cument Suppose,  however,  the  Plaintiff*  had  done  that 
which  he  might  have  done,  namely,  omitted  all  notice 
of  the  letters,  and  had  charged  the  Defendants  with  a 
fact;  and  that  the  Defendants  had  in  their  answer  denied 
the  fact  to  be  true,  and  that  the  Plaintiff^  had  thereupon 
amended  his  bill  charging  the  same  fact,  and  had  said 
*<  in  evidence  thereof,  I  have  those  letters,"  would  not 
that  course  of  proceeding,  though  open  to  the  Plaintiff^ 
have  been  much  more  vexatious?  Would  it  not  have 
been  more  likely  to  have  harassed  the  Defendants? 
Was  it  not  at  least  fair  and  honest,  on  the  part  of  the 
Plaintiff,  when  he  charged  the  Defendants  with  the 
fact,  at  the  same  time  to  intimate  to  them  (if  the  fact 
be  so),  that  he  had  got  the  letters  in  his  possession 
which  proved  the  fact  charged,  and  which  the  Defend- 
ants might  compel  the  production  of  by  filing  a  cross- 
bill? In  practice,  I  have  known  instances  of  a  Plaintiff 
stating,  that  there  existed  certain  documents  proving 
the  fact  charged,  when  there  were  none,  and  thereby 
intimidating  the  Defendant  from  stating  the  truth  of  his 
Nn  2  own 
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own  case:  that,  no  doubt,  would  be  a  vexatious  and 
fraudulent  mode  of  stating  a  case. 

That  is  not.  suggested  here :  on  the  contrary,  this 
motion  proceeds  on  the  notion  of  the  existence  of  the 
documents,  which  the  Plaintiff  states  to  be  evidence  in 
support  of  his  bill,  and  upon  an  allegation  that  the  De* 
fendants  have  a  right  to  see  that  evidence,  before  they 
are  called  upon  to  put  in  their  answer. 

I  think  that  the  second  part  of  the  motion  also  &ils, 
and,  the  motion  failing  altogether,  must  therefore  be  re- 
fused with  costs. 


April  IB,  19. 


An  adverse 
decree  made 
in  the  absence 
of  some  of  a 
class, the  point 
not  being 
considered  to 
be  one  of 
difficulty. 

Costs  of  an 
administra^ 
tion  suit 
directed  to  be 
paid  rateably 
out  of  the 
real  and  per- 
sonal estate. 


BUNNETT  V.  FOSTER,  (a) 

JAMES  WORSHIP,  by  his  will,  dated  17th  of  March 
1 786,  devised  his  real  estate  in  trust  for  his  niece  for 
her  life,  and  after  her  decease,  to  pay  the  yearly  rents  and 
profits  to  her  daughter,  Anne  Le  Fevre^  for  her  separate 
iise  for  her  life,  and  upon  further  trust  to  sell,  as  soon 
as  conveniently  might  be  after  the  death  of  the  survivor. 
And  he  bequeathed  his  residuary  personal  estate  to  his 
trustees  to  be  converted  into  money,  the  interest  to  be 
paid  to  the  same  tenants  for  life,  and  in  the  same  way  as 
the  rents  and  profits  of  his  real  estate^  And  the  trustees 
were  to  be  possessed  of  the  monies,  so  to  remain  out  at 
interest  during  the  lives  of  the  tenants  for  life,  at  their 
decease,  and  of  all  the  monies  to  arise  from  the  sale  of 
the  real  estate,  upon  trust  to  pay  100/.  to  each  child  of 

Mrs. 
(a)  Ex  relatione  Mr.  Dt  Gex. 
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Mrs.  Ia  Fevre  who  should  survive  her,  and  to  pay  the  1844. 
residue  of  such  monies,  or  the  whole,  if  Mrs.  Ia  Fevre 
left  no  child  living  at  her  death,  unto  all  the  testator's 
brothers'  and  sisters'  children  who  should  be  alive  at 
the  death  of  Mrs.  Le  Fevre^  equally  share  and  share 
alike,  or  their  respective  executors  and  administrators. 

The  properly  comprised  both  real  and  personal  estate. 

The  testator  died  in  1792,  his  niece  in  1814,  and 
Mrs.  Le  Fevre  in  1836.  No  child  of  Mrs.  Le  Fevre^ 
or  of  any  of  the  brothers  or  sisters  of  the  testator  was 
living  at  Mrs.  Le  Fevre^s  death. 

This  was  a  bill  filed,  by  one  of  the  legal  personal 
representatives  of  the  next  of  kin  of  the  testator  living 
at  his  death,  against  two  persons,  each  of  whom  claimed 
to  be  heir-at-law,  the  trustees,  and  a  party  claiming  to 
be  next  of  kin  of  a  child  of  one  of  the  testator's  sisters, 
praying  for  the  administration  of  the  testator's  property. 
Two  questions  were  raised  on  the  pleadings,  first,  whe- 
ther there  was  a  conversion  of  the  realty  into  personalty, 
out  and  out,  so  as  to  entitle  the  next  of  kin  to  the  whole 
of  the  assets,  the  greater  part  of  which  had,  in  fact, 
been  converted  into  money  since  the  testator's  death. 
Secondly,  whether,  under  the  limitation  to  the  testator's 
brothers'  and  sisters'  children  living  at  Mrs.  Le  Feore'^ 
death,  or  their  respective  executors  and  administrators, 
the  next  of  kin  of  a  child  who  died  in  Mrs.  Le  Fevre*s 
lifetime  might  not  take  by  substitution. 

Inquiries  were  directed  at  the  original  hearing,  and 
by  the  report  it  appeared,  that  the  next  of  kin  of  the 
testator  living  at  his  death  were  ten  in  number :  that  all 
of  them  were  dead,  and  that  there  were  legal  personal 
representatives  of  three  only,  the  Plaintiff  being  one  of 
Nn  S  such 
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1844.  such  reppesentatives.  It  also  appeared  that  the  next  of 
kin  of  the  children  of  brothers  and  sisters  of  the  testator 
interested  in  the  second  question  exceeded  thirty  in 
number,  and  that  there  were  personal  representatives  of 
a  very  few  of  them. 

The  cause  now  coming  on  for  further  directions, 

Mr.  De  Ger,  for  the  Plaintiff. 

Mr.  Boupelly  for  the  trustees,  submitted  that  they 
would  not  be  indemnified,  by  a  decree  pronounced  in 
the  absence  of  any  of  the  parties  interested  in  the  ques- 
tions in  dispute. 

Mr.  KindersUy  and  Mr.  BorretU  for  the  heir-at-law. 

Mr.  G.  Turner^  Mr.  Elmdey,  and  Mr.  Bird^  for  other 
parties,  submitted  that  all  the  di£ferent  interests  were  as 
well  represented  as  convenience  and  the  practicability  of 
carrying  on  the  suit  would  allow,  having  regard  to  the 
number  of  parties  and  the  amount  of  the  property. 
They  cited  Harvey  v.  Harvey,  (a) 

Mr.  Boupellf  in  reply,  said,  that  in  Harvey  v.  Harvey 
there  was  no  final  decision  or*  distribution  of  the  fund, 
as  was  sought  here. 

The  Master  of  the  Rolls  said,  that  the  practice  of 
allowing  some  members  of  a  class  to  represent  the 
whole  in  certain  cases  had  been  adopted  on  grounds  of 
convenience,  but  that  in  this  respect  every  case  must  be 
governed  by  its  own  circumstances.  That  it  would 
nevertheless   be  extremely   unsatisfactory   to  a  party, 

whose 
(a)  4  Beav,  21 S^  and  5  Beav.  134. 
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whose  property  had  in  his  absence  been  adjadged  to        1844. 
another,  to  be  told  that  it  had  been  done  for  the  sake 
of  convenience.     The  other  questions  in  dispute  might, 
however,  be  argued,  the  decision  on  the  question  of 
parties  being  reserved. 

The  case  then  proceeded. 

On  the  question  of  conversion.  Cruse  v.  Barley  (a), 
Fletcher  v.  Ashbumer(b\  Phillips  v.  Phillips  {c)^  and 
Jessapp  V.  Watson  (d)  were  cited. 

Mr.  Birdi  on  behalf  of  the  next  of  kin  of  the  child  of 
one  of  the  testator's  sisters,  admitted  that  the  claim  to 
take  by  substitution  could  not  be  sustained. 

T^e  Master  of  the  Rolls  observed,  that  the  latter 
point  was  so  clear  that  there  could  be  no  ground  for 
bringing  before  the  Court  any  of  the  other  parties  in- 
terested in  maintaining  it ;  that  the  question  of  conver- 
sion might  admit  of  more  argument,  but  still  there 
appeared  to  him  no  sufficient  reason  for  holding  that 
the  testator  intended  a  conversion  out  and  out.  That, 
unfortunately,  this  was  a  very  vague  expression;  but 
that  the  case  of  the  heir  at  law  did  not  require  it  to  be 
laid  down,  as  had  been  contended,  that  there  could,  in 
no  case,  be  a  conversion  except  for  the  purposes  of  an 
express  trust.  That  it  was  sufficient  to  say  that  there 
did  not  appear  to  be  any  indication  of  an  intention  to 
convert  the  property  for  any  other  purposes  than  those 
specifically  pointed  out,  and  which  had  failed.  Tliat  if 
his  Lordship  entertained  any  reasonable  degree  of  doubt 

on 

(a)  5  P.  W.  20.  (c)  I  -%.  4"  iT.  649. 

(3)  1  Brown  (C.  C.)  497.  (rf)  I  My.  i  X.  665. 

Nn  4 
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1844.  on  the  point,  he  should  have  felt  great  diflBculty  in  finally 
disposing  of  it,  adversely  to  the  absent  parties,  and  in 
distributing  the  property  without  reserving  to  them  an 
opportunity  of  supporting  their  own  case ;  but  that  the 
Court  could  only  act  upon  the  strength  of  its  own  im- 
pression, and  that  he  thought,  under  the  circumstances 
of  the  case,  and  with  the  opinion  which  he  entertained 
as  to  the  possibility  of  the  question  being  successfully 
argued,  he  should  not  be  justified  in  burdening  the  pro- 
perty in  dispute  with  the  expense  of  bringing  any  other 
parties  before  the  Court. 

His  Lordship  held  that  the  realty,  and  the  proceeds 
of  so  much  of  it  as  had  been  sold,  belonged  to  the  heir, 
and  that  the  personalty  belonged  to  the  next  of  kin  of  the 
testator  living  at  his  decease. 

Mr.  KindersUy  and  Mr.  Barrett  asked  that  the  costs 
might  come  out  of  the  personalty,  the  question  having 
arisen  out  of  the  construction  of  the  will,  and  the  claim 
of  the  heir  having  been  held  so  clear  that  a  decision 
could  be  made  against  absent  next  of  kin.     But, 

The  Master  ^  the  Rolls  considered  that  the  deci- 
sion of  the  Court  would  benefit  the  real  estate,  as  well 
as  the  personal,  by  removing  difficulties  as  to  the  title 
of  the  parties  claiming  it,  and  he  directed  the  costs  to  be 
paid  rateably  out  of  the  realty  and  personalty  according 
to  their  value. 

See  %rv  v.  Martden,  8  Keen^  564.,  and  4  Myt,  t  Cr.  831. 
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BATHER  i;.  KEARSLEY,  A/oy  «. 

npHIS  bill  was  filed  by  Maty  Baiher,  the  wife  of  the  The  bUl 
-''   Defendant  J^omas  Justice  Bather^   by  her  next  ch^etrus- 

friend,  and  by  Thomas  Bather.     Mary  Bather  had  a  life  ^ees  with  mis- 

.  ,  ^        .....  management 

interest  without  power  of  anticipation  in  the  trust  pro-  and  misappli- 

perty  which  was  the  subject  of  the  suit,  and  Thomas  ^""^^^^ 

Bather  had  an  interest  in  remainder.  The  answer 

insisted  that 
one  of  the 
The  bill  sought  an  account,  &c  of  the  real  and  per-  two  ccPlain- 

sonal  estate  of  the  testator,  and  also  sought  to  charge  nuiesced.  The 

the  trustees  with  roismanaffement  and  misapplication  of  Court,  upon 
^*  '^^  moUon,  gave 

the  trust  property.  leave  to 

amend  by 
making  su<!h 
The  Defendants,  by  their  answer,  set  up  a  case  of  ac-  co-Plaintiffa 

quiescence  on  the  part  of  the  Plaintiff  Thomas  Bather.      upon°payment 

of  the  costs  of 

The  Plaintiffs  now  moved  for  liberty  to  amend  their  tion,  and  giV- 

bill,  by  striking  out  the  name  of  Thomas  Bather  as  a  inKfecurity 
'     ^  ®  for  the  costs 

Plaintiff  and  making  him  a  Defendant.      An  affidavit  already  in- 

was  filed  by  the  Plaintiffs'  solicitor,  stating  that  he  was  col^ofth^^ 

not  aware  of  the  existence  of  any  question  as  to  acqui-  misjoinder 

escenoe  until  he  read  the  answer.  tcTthe'^lfoBir- 


mg. 


Mr.  Turner  and   Mr.  J.  Baily^   in   support  of  the 
motion* 

They  cited  Small  v.  Attnsood  (a),  and  Ayltoin  v.  Bray 
therein  cited,  p.  518. 

Mr. 

(a)  2  You,  i  J€r.  512.1 
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1844.  Mr.  J.  H.  Palmer^  Mr.  Cox,  and  Mr.  BolU  for  the 

Defendants.' 

JTie  Master  rf  the  Rolls  granted  the  application, 
but  upon  the  terms  of  the  Plaintiffs  paying  the  costs  of 
the  motion,  and  giving  security  for  the  costs  up  to  the 
present  time,  and  he  reserved  the  costs  incurced  by  the 
misjoinder  until  the  hearing  of  the  cause. 


May  3,  PEERS  V.  LAMBERT. 


A.  contracted   ^T^HIS  was  a  bill  for  specific  performance  of  an  agree- 
to  ^11  a  wharf    X     ^^^ 
on  the  banks 
of  the  Thames, 

The  jeuy  ^  ^^^  Plaintiff  put  up  some  property  for  sale  by  auc- 

turned  out  to  tion,  which,  in  the  particulars  of  sale,  was  described  as 
be  habic  tobe  iii  iti  i  --. 

removed  by      &  very  valuable  copyhold  property,  known  as  AshUnCs 

tioVof  S^^  Wiof/I  consisting  of  superior  water-side  premises,  first- 
</ofi,irthey  rate  wharf,  mth  jetty^  extensive  warehouses,  rigging- 
Held^  that  the  ''^"^  counting-house,  and  shop,  situate  at  BlackaalL 

jetty  was  The  particulars  also  stated,   that   **  this  property,  of 
essential  to  •  .  ■     .          j.  ^                  •                  ■        i  .  •     j    • 
the  beneficial  ^hich  immediate  possession  may  be  obtained,  is  copy- 
occupation  hold  of  the  manor  of  Stepney^  otherwise  Stebonheatlu 
and  enjov- 
inent  of  the  subject  to  a  fine  on  death  or  alienation  of  2/.  25.  certain, 

STctedtoX"  *°^  ^  *®  9Lxmm\  quit  rent  of  4d."  A  printed  plan  was 
sold,  and  that   referred  to,  upon  which  was  delineated  a  jetty,  project* 

fomawe  ^*^   '"«  ''"■^™  ^^  fr°"^  ^^  *^  "^^^^^  *"^^  *®  Thames. 
could  not  be 

The  Defendant  became  the  purchaser  for  5820/L,  and 

a  bill  for  specific  performance  having  been  instituted,  it 

was  referred  to  the  Master  to  ascertain  whether  a  good 

title  could  be  shewn. 

The 
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The  Master  reported  "  that  a  good  title  could  be  1844«. 
made  to  the  said  premises,  except  as  to  a  certain  jetty 
in  the  agreement  mentioned :  and  he  found,  that  such 
good  title,  except  as  aforesaid,  was  first  shewn  before 
the  institution  of-  this  suit.  And  as  to  the  said  jetty  to 
which  a  good  title  could  not  be  made  according  to  the 
said  agreement,  he  found  that  the  same  was  a  wooden 
structure,  with  a  wooden  top  placed  upon  wooden  piles, 
between  high  and  low  water  mark  of  the  river  Thames^ 
and  was  subject  to  the  regulations  of  the  navigation 
committee  of  the  corporation  of  the  city  of  London^  and 
liable  at  any  time  to  be  removed,  in  case  the  said  cor- 
poration should  think  fit  to  remove  the  same.  And  he 
found  that  the  said  jetty  was  essential  to  the  beneficial 
occupation  and  enjoyment  of  the  said  premises  contracted 
to  be  sold  as  aforesaid." 

The  Plaintiff  excepted  to  the  report 
Mr.  Turner  and  Mr.  Baily^  for  the  Plaintiff- 
Mr.  Kinderdey^  contrd. 

The  Master  qfthe  Rolls  concurred  with  the  Master 
in  opinion  that  the  jetty  was  essential  to  the  enjoyment 
of  the  property ;  and  he,  therefore,  overruled  the  excep- 
tions, and  dismissed  thebill  with  costs. 


See  SugdenU  Vendon^  Ch.  yi.  Section  2. 
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1844. 


ROWLEY  V.  ADAMS. 


fT^HIS  case,  reported  attie(a)^  now  came  on  to  be 
^    beard  upon  tbe  twentietb  exception,  and  on  further 


directions  and  costs. 


The  Master  of  the  Rolls. 

Tbis  case  came  oh  to  be  beard  on  tbe  twentietb  of 
the  exceptions  taken  to  the  Master's  report,  and  for 
further  directions  and  on  costs. 


May  25.  28. 

31. 

Jufy  31. 

A.  and  3. 
purchased 
realty  out  of 
their  partner- 
8h?p  assets, 
which  was 
used  for  their 

partnership  7^  Master  i^fihj^  Rolls.  M^l. 

purposes,  and 
was,  in  equity, 
to  be  con- 
sidered as  per- 
sonalty.   A 
new  partner- 
ship was  form- 
ed between 
A.,  B^  and  The  Master  has  found,  that  tbe  testator  was  entitled 

was  continued  ^^  three  fourth  parts  of  a  house  and  premises  in  Port- 
to  be  used  for  pool  Lane^  which  were  not  devised  by  his  will,  but 
shfp'^purocMlcB,  which  descended  to  Henry  Barley  Wyatt  as  heir  at  law, 
^^}  ^'  ^^^^'  and  tbe  exception  alleges,  that  there  was  no  evidence  to 

a  rent  to  be      shew  that  the  testator  was  entitled  to  three  fourths  of  the 
paid  them  by 
the  new  part- 
nership, com- 
posed of  A^ 
B.  and  C.    A. 
died.    Held 
the  property 
was,  in  equity, 
to  be  con- 
sidered as  part 
of  his  real 
estate. 

Legatees 
made  bondjide 
endeavours  to 
realize  the 


house  and  property,  or  whether  the  same  descended  to 
Henry  Barley  Wyatt  as  his  heir  at  law,  or  was  to  be  con- 
sidered as  part  of  the  partnership  property,*  or  as  other- 
wise in  equity,  converted  into  personalty. 

The  property  was,  in  fact,  purchased  by  Henry  Wyatt 
and  Henry  Barley  Wyatt  out  of  their  partnership  assets, 
for  their  partnership  purposes,  and  belonged  to  them  in 

the 

(a)  Page  395. 


primaiT  fund  on  which  legacies  were  charged,  but  failed  to  prove  tbe  existence 
of  such  primary  fund,  by  reason  of  the  non-production  of  the  account  books.  The 
real  estate  (being  the  secondary  fund)  was  directed  to  be  sold  for  payment  of 
the  legacies,  but  3ie  decree  was  made  without  prejudice  to  any  claim  which  ought 
be  made  in  respect  of  the  primary  fund,  in  any  other  proceeding  against  any  party 
who  might  be  answerable  for  the  same. 
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the  proportion  in  which  they  were  interested  in  the  1844. 
partnership,  and  whilst  used  for  the  purposes  of  the 
partnership,  it  was  to  be  considered  as  personalty ;  but, 
upon  the  admission  of  George  Wyatt  into  the  partner- 
ship, the  firm  of  Henry  Wyatt  and  Son  was  put  an  end 
to,  and  the  house  and  premises  ceased  to  be  used  merely 
as  partnership  assets  of  the  owners.  The  two  owners, 
Henry  Wytdt  and  Henry  Barley  Wyatt^  held  the  pro- 
perty distinct  from  the  partnership  and  trading  property 
of  the  three  partners,  Henry  tVyait^  Henry  Barley  Wyatt^ 
and  George  tVyatl^  and  they  stipulated  for  a  rent. 
There  was,  therefore,  in  two  partners,  an  ownership 
of  die  property  and  a  right  to  receive  rent,  and,  in  the 
three  partners,  a  possession  for  which  rent  was  paid; 
and  although  the  three  used  the  possession  for  the  pur- 
poses of  the  trade  of  the  three,  including  the  two  owners, 
yet  I  think,  that  the  right  of  the  two  owne^  to  whom 
as  landlords  the  rent  became  due,  must  be  considered  as 
real  estate.  The  contest,  in  this  case,  appears  to  me  to 
be  of  no  importance  to  Henry  Barley  Wyaity  because, 
upon  consideration  of  the  testator's  will,  I  am  of  opinion, 
that  the  real  estate  of  Henry  Wyattj  which  descended  to 
Henry  Barley  Wyatt  as  his  heir,  is  subject  to  the  pay- 
ment of  the  legacies  given  by  his  will ;  but  I  think  that 
the  finding  of  the  Master  is  correct,  and  that  the  twentieth 
exception  must  be  overruled. 

Upon  the  further  directions,  the  principal  question  is, 
whether  the  Plaintiffs,  the  legatees,  are  now  entitled  to 
have  the  testator's  real  estate  descended  or  devised,  sold 
for  the  payment  of  their  legacies ;  and  I  think  that  they 
are.  The  Plaintiffs  have,  in  vain,  attempted  to  realize 
the  primary  fund  out  of  which  the  testator  directed  the 
legacies  to  be  paid.  They  have  endeavoured  to  prove 
that  such  primary  fund  really  existed,  and  on  the  sup- 
position of  its  having  had  an  existence,  they  have  used 
endeavours,  the  sincerity  of  which  cannot  be  doubted,  to 

chargp 
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1844.        charge  the  executors  personally  with  the  loss  of  iL    In 
^tT^^'^"^^     these  endeavours  they  have  failed.     It  is  not  now,  and 
p.  the  probability  is  that  it  never  can  be  known  with  cer- 

Adams.  .  ini^jy^  whether  the  funds  applicable,  in  priority  to  the 
real  estate,  existed  or  not,  or  who  is  answerable  for  it,  if 
it  did  exist ;  and  the  Plainti£&  having  done  all  in  their 
power  to  ascertain  the  primary  fund  and  make  it  avail- 
able, so  as  to  avoid  resorting  to  the  real  estate,  I  am  of 
opinion,  that  they  ought  not  to  be  delayed  further,  and 
are  now  entitled  to  have  the  real  estate  sold. 

It  is  very  unsatisfactory  to  be  obliged  to  make  a  de- 
cree under  such  circumstances.  However  improbable, 
it  is  still  possible  that-  it  may  be  discovered  that  there 
was  a  primary  fund,  and  that  some  of  the  parties  to  this 
cause  are  answerable  for  it ;  and  in  order  to  leave  the 
means  of  i^reSs  open,  as  far  as  I  can,  consistently  with 
the  rights  of  the  Plaintiffs,  I  must  make  this  decree 
without  prejudice  to  any  claim  which  may  b»  made  in 
respect  of  the  primary  fund,  in  any  other  proceedings 
against  any  party  who  may  be  answerable  for  the  same. 

It  does  not  appear  to  me  that  any  order  ought  now 
to  be  made  for  the  payment  of  the  rents  of  the  real 
estates  received  by  Henry  Earley  Wyatt  or  WUUanu 

Provision  must  be  made  for  payment  of  the  several 
sums  of  money  which  the  Master  has  found  to  be  due 
to  AdamSf  to  Marks,  and  to  the  estate  of  Hannah  Hyatt. 

With  respect  to  the  costs,  so  far  as  the  suits  relate  to 
the  establishment  of  the  will,  and  the  account  of  such 
parts  of  the  personal  estate  of  the  testator  as  did  not 
consist  of  his  share  or  interest  in  the  partnership,  I 
think  that  all  parties  are  entitled  to  their  costs ;  the  exe- 
cutors having  their  costs  as  between  solicitor  and  client. 
So  far  as  the  suits  relate  to  the  accounts  of  the  partner* 
4  ship 
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ship  dealings  and  property,  and  with  respect  to  the 
special  inquiries,  and  the  exceptions  which  relate  thereto, 
I  am  of  opinion  that  the  parties,  other  than  the  execu- 
tors, and  Henry  Barley  WyaU  and  George  Wyatt  and  his 
assignees,  are  entitled  to  thei/"  costs ;  but  having  regard 
to  all  the  circumstances  of  the  case,  I  am  of  opinion, 
that  neither  the  executors,  nor  Henry  Earley  Wyatt^  nor 
George  Wyatt^  nor  his  assignees,  are  entitled  to  any  costs. 
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It  was  strongly  urged,  that  I  ought  to  charge  the 
executors  with  the  whole  costs  of  the  suit,  or  at  least  with 
the  particular  costs  to  which  I  have  last  adverted ;  but, 
on  consideration,  I  think  that  I  ought  not  to  charge 
them,  as  I  should  have  done,  if  I  could  have  agreed 
with  the  Master's  report  on  the  principal  exceptions. 


ARCHER  V.  HUDSON. 


Julys.  11. 


IN  1825,  the  surviving  parent  of  the  Plaintiff,  Mrs.  A  niece,  two 
Archer  (then  Miss  Kendray),  died,  leaving  her  an  S;^"2rofo7 
orphan  of  the  age  of  about  nine  years.      For  about  age,  and  afler 
^     1  *.a.  •   •        ^        ..  i_      her  ffuardians 

seven  years  previous  to  her  attaining  twenty-one,  she  had  fully  ac- 

resided   counted  to 
her,  entered 
into  a  Yoluntary  security  for  her  uncle,  hy  whom  she  had  been  brought  up,  and 
who  was  considered  by  the  Court  as  standing  in  hco  parenUt,    The  Court  set  it  aside. 

Where  a  transaction  takes  place  between  parent  and  child,  just  after  the  child  has 
attained  twenty-one,  and  prior  to  what  may  be  called  a  complete  **  emancipation," 
without  any  benefit  moving  to  the  child,  the  presumption  is  ttiat  an  undue  influence 
has  been  exercised  on  the  part  of  the  child,  and  a  party  seeking  to  maintain  such  a 
transaction  roust  shew  that  that  presumption  is  ad^uately  rebutted. 

Though  Courts  of  equityulo  not  interfere  to  prevent  an  act  even  of  bounty  between 
parent  and  child,  yet  they  will  see  that  the  child  is  placed  in  such  a  position 
as  will  enable  him  to  form  an  entirely  free  and  unfettered  judgment,  independent 
altogether  of  any  sort  of  control. 

Surety  by  promissory  note,  for  a  floating  balance  due  to  bankers  from  a  customer, 
held  released  by  -the  bankers  crediting  the  customer  with  the  full  amount  of  the  note, 
without  advancing  the  money  at  the  time. 
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1844.  resided  with  her  uncle  and  aunt,  Mr.  and  Mrs.  Dani^ 
at  Tkirsk.  Miss  Kendray  was  entitled  to  some  pro- 
perty, consisting  of  a  sum  of  1112/.,  and  the  moiety  of 
some  houses,  &c.  producing  an  income  of  about  145^ 
a  year.  During  her  minority  her  uncle  **  was  paid  a 
suitable  sum  for  her  maintenance  by  her  guardian,  out 
of  the  income  of  her  property." 

On  the  8th  of  November  1837,  Miss  Kendray  attained 
■  her  age  of  twenty-one  years,  whereupon  her  guardians 
transferred  her  property  to  her,  and  she,  on  the  2Ist  of 
the.  same  month,  executed  a  release  to  them. 

It  appeared  that  in  July  18S7,  her  uncle  Daniel  had 
opened  an  account  with  the  Thirsk  branch  of  the  York 
Union  Banking  Company,  of  which  Hauxwell  was  the 
manager.  At  the  end  of  December  Daniel  had  over- 
drawn his  account  to  the  extent  of  70A 

About  the  1st  of  January  1838,  Miss  J&m/roy  joined, 
as  surety  for  her  uncle  Mr.  Daniel^  in  a  promissory  note 
for  500/.  to  the  bank,  and  by  that  note,  she  and  her 
uncle  jointly  and  severally  promised  to  pay  the  bank 
the  sum  of  500/.  with  interest.  The  note  was  handed 
over,  but  was  not  at  that  time  entered  in  the  bankers' 
books.  The  way  in  which  it  was  afterwards  dealt  with 
will  be  presently  stated. 

On  the  13th  oi  November  1841,  Miss  Kendray  married 
the  Plaintiff,  Mr.  Archer. 

After  the  marriage,  the  bank  appeared  to  have  made 
some  inquiries  as  to  the  property  of  Miss  Kendray^ 
and  on  the  9th  of  December  1841,  the  500/.,  the  pro- 
missory note,  was  placed  to  the  credit  of  DaniePs  ac- 
count, but  entered  in  the  banker's  books  under  date 

the 
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the  12th  of  November  1841,  this  being  the  day  previous        1844. 
to  her  marriage,   at  which  time  the  balance  against 
Daniel  appeared  to  be  about  96/. 

In  1 843,  Daniel  became  insolvent.  Being  then  indebted 
to  the  bankers  in  a  sum  exceeding  500/.,  they,  on  the 
24th  of  April  1843,  commenced  an  action  at  law  against 
the  Plaintiffs,  to  recover  the  amount  secured  by  the  pro- 
missory note  of  500/.  The  Plaintiffs  thereupon  instituted 
this  suit,  in  order  to  get  relieved  from  their  liability 
under  the  note. 

Thus  far  the  facts  of  the  case  were  beyond  dispute ; 
it  is  now  necessary  to  state  the  material  allegations  of  the 
bill  and  the  evidence  in  support  of  them. 

The  bill  alleged,  that  the  signature  of  Miss  Kendray 
to  tiie  note  had  been  obtained  by  a  scheme  or  plan 
between  her  uncle  and  the  agent  of  the  banking  com- 
pany, entered  into  previous  to  her  coming  of  age. 
Tliat  she  signed  it  with  reluctance,  and  entirely  through 
the  influence  which  her  uncle  and  aunt  had  acquired 
over  her.  That  it  was  represented  to  be  a  matter  of 
form,  and  that  she  would  never  be  required  to  pay  any 
thing  in  consequence.  The  bill  stated,  that  the  note 
was  given  for  the  amount  then  in  arrear,  which  the  bill 
alleged  had  been  discharged  by  subsequent  payments 
by  Daniel ;.VinA  that,  under  the  circumstances  aforesaid, 
the  note  was  fraudulent  and  void,  and  ought  to  be  de- 
livered up  to  be  cancelled. 

The  bill  charged  "  that  if  the  note  was  ever  dis- 
counted by  the  company,  the  same  was  not  discounted, 
or  the  amount  thereof  credited  to  Daniel,  until  some 
time  after  the  date  thereof,  and  was  so  discounted  un- 
known to  the  Plaintiffs,  and  was  not  carried  to  a  separate 

Vol.  VII.  O  o  account 
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1844.  account  to  the  debits  of  the  Plaintiffi  md  Damd^  bot 
remained  in  the  possession  of  the  company,  as  a  note 
payable  on  demand  by  Daniel;  and  the  company,  by  so 
dealing  with  the  note,  destroyed  such  right,  if  any,  as 
they  previously  had,  to  hold  the  same  as  a  coUateral 
securi^  for  the  balance  due  from  Danid  to  the  said 
company ;  and  that  the  subsequent  payment  by  DtmM 
to  the  company  exceeded  the  amount  of  the  promissory 
note^  and  of  the  balance  then  due  to  the  company,  and 
ought,  if  necessary,  to  be  applied  to  the  satisfibction  of 
the  note  and  of  the  balance.'' 

The  bill  prayed  a  declaration,  that  die  promissory 
note  had  been  fraudulently  obtained  from  the  Haintiff 
by  Daniel  and  the  Banking  Company,  and  was  frau* 
dulent  and  void  against  the  Plaintifi ;  and  that  if  not 
fraudulent  and  void,  then  for  a  declaradon,  that  the 
subsequent  payment  to  the  bank  ought  to  be  applied  in 
reduction  of  the  balance  due  on  the  promissory  note. 

The  answer  denied  all  the  allegations  of  the  fraud 
and  the  alleged  scheme,  and  stated,  *<diat  about  the 
months  of  Naoember  or  December  18S7,  the  account  of 
Daniel  with  the  Banking  Company  being  overdrawn, 
Daniel  proposed  to  Mr.  Hauawell^  that  he  and  his  niece 
Frances  KendraysYiOXiiA  give  to  the  Banking  Company  a 
joint  and  several  promissory  note  for  500I.  and  interest, 
as  a  collateral  and  continuing  securi^  to  the  company 
for  thp  balance  that  might,  from  time  to  time,  become 
due  from  Daniel  to  the  said  Banking  Company  on  his 
account  with  them,  and  that  the  same  should  be  a  con- 
tinuing guarantee  to  them  for  the  balance  of  the  banking 
account  of  the  said  C  DanieL*' 

The  evidence  on  the  part  of  the  Plaintiffs  went  to 
shew  the  control  and  influence  which  Mr.  and  Mrs. 

Damd 
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Daniel  had  acquired  and  exercised  over  their  niece,  1844. 
the  subsistence  of  an  intimacy  between  Daniel  and 
Hauxwell,  and  of  the  knowledge  of  the  latter  of  the 
circumstances,  fortune,  and  situation  of  Miss  Kendregfy 
but  there  was  no  evidence  whatever  of  any  fraudulent 
scheme  between  the  parties. 

Hmumdl  was  examined  as  a  witness  for  the  Defend- 
ants. He  denied  the  alleged  intimacy  between  him- 
self and  Daniely  and  stated  as  follows :  —  ^  Daniel  was 
allowed  by  me  to  overdraw  his  account  at  the  said 
ITtirsk  branch  of  the  York  Union  Banking  Company 
to  a  small  amount,  because  I  considered  him  safe.  At 
the  end  of  December  1887,  Daniel  had  overdrawn  his 
account  the  sum  of  707.  75.  2d.  In  the  latter  part  of 
December  1887,  Daniel  mentioned  to  me  his  wish,  that 
the  Branch  Bank  would  allow  him  to  overdraw  his 
account  for  his  accommodation  to  a  greater  extent ;  he 
gave  as  a  reason  why  he  wished  so  to  draw,  that  he 
would  thereby  be  enabled  to  go  into  the  market  and 
buy  his  leather  for  ready  money,  instead  of  buying 
leather  and  paying  with  acceptances.  When  Daniel 
so  applied  to  me,  he  wished  to  be  allowed  to  overdraw 
to  the  extent  of  500L  I  asked  him  what  security  he 
could  give,  and  he  proposed  his  niece  Frances  Kendray. 
He  said  he  had  not  spoken  to  her  on  the  subject,  but 
he  would  do  so,  and  let  me  know.  About  a  week 
afterwards,  Daniel  called  at  the  Branch  Bank,  and  stated 
to  me,  that  he  had  spoken  to  his  niece,  and  she  was 
agreeable  to  sign  a  promissory  note  for  500/.,  but  she  did 
not  like  to  come  to  the  Bank,  from  a  fear  of  causing 
some  suspicion  that  she  was  going  to  be  bound  for  her 
uncle  to  the  Bank ;  that  if  I  would  prepare  a  note  in  the 
usual  form,  and  take  it  down  some  evening  to  his 
{DanieFs)  house,  where  she  resided,  she  would  sign  it." 

Oo  2  The 
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1844.  The  same  witness  also  stated:   "That  he  accord- 

ingly prepared  a  joint  and  several  promissory  note, 
and  took  it  to  the  house  of  Danid  between  the  1st 
and  the  6th  of  January  1838.  That  he  prodaoed  the 
promissory  note»  and  told  Miss  Kgndny  that  it  was 
a  joint  promissory  note  for  500/.,  but  we  did  not 
want  5002.  of  her  uncle  at  that  time,  (the  balance 
owing  by  him  at  that  time  being  very  small) «  but 
that  he  might  want  money  to  the  extent  of  500<L,  and 
he  asked  her,  if  she  was  willing  to  sign  the  note  he 
then  produced ;  to  which  she  answered,  that  she  was 
willing  to  do  so.  He  then  requested  her  to  read  the 
said  promissory  note,  which  she  did  accordingly.  That 
Daniel  then  signed  the  promissory  note,  and  immedi* 
ately  afterwards  the  said  Frances  Kendray  signed  her 
name  to  it.  That  before  the  note  was  signed  by  the 
said  Daniel  and  Frances  Kendray^  he  told  the  said 
Frances  Kendray^  that  supposing  her  uncle  should  want 
money  to  the  extent  of  500/.,  by  her  signing  that  note, 
she  made  herself  liable  to  the  Bank  to  the  extent  of 
500/.  and  interest,  in  case  the  Bank  should  ever  want 
that  amount  of  him ;  she  said  that  she  perfectly  under- 
stood it." 

The  witness  also  said,  **  I  then  stated,  that  the  said 
promissory  note  was  to  be  a  security  for  the  amount 
then  due  to  the  said  Bank  from  the  said  Chrisiopher 
Daniel,  or  for  any  amount  that  might  be  due,  either 
upon  the  open  account,  or  upon  bills  running  to  the 
extent  of  500/.  and  interest;"  and  the  witness  said,  *'  In 
my  opinion  and  judgment,  the  said  note  was  signed  by 
the  said  complainant  Frances  Kendray  readily  and  not 
reluctantly,  nor  in  ignorance,  but  with  the  full  knowledge 
of  the  liability  she  was  thereby  incurring." 

The  cause  now  came  on  for  hearing. 

Mr. 
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Mr.  Ktnderslei/ and  Mr.  Soltf  for  the  Plaintiffi,  con-        1844. 
iendedfjlrstf  that  the  transaction  was  void  ab  initio^  the     ^'^^^^^"'^ 
promissory  note   having  been  obtained  by  an  uncle^  v. 

standing  in  loco  parentis^  from  his  niece  immediately  Hudson. 
after  her  coming  of  age.  That  the  principlesofthe  Court 
with  regard  to  transactions  between  guardian  and 
ward  (a),  and  parent  and  child  (&},  were  applicable  to 
the  present  case ;  that  the  protection  of  infancy  con- 
tinued after  the  Plaintiff  attained  her  majority  (c),  and 
that  the  Defendants,  who  took  with  notice,  by  their 
agent,  of  the  invalidity  of  the  transaction,  were  bound. 
Secondly^  that  there  was  no  memorandum  shewing  that 
the  note  was  given  as  a  security  for  a  floating  balance. 
Thirdb/f  that  by  the  mode  of  dealing  with  the  note  in 
December  1841,  the  position  of  the  surety  had  been 
altered ;  for  the  note,  instead  of  being  kept  as  a  con- 
tinuing guarantee  for  the  ultimate  balance  due  from  the 
principal,  as  the  Defendants  said  was  the  intention, 
had  been  cashed,  and  an  immediate  right  to  sue  for  the 
whole  amount  created ;  Bonser  v.  Cox.  (d)  Fourthly^ 
that  the  500/.  having  been  treated  as  a  loan  from  the 
12th  of  November  1841,  every  subsequent  payment  made 
by  Daniel  to  the  bankers  must  be  applied  in  exoneration 
of  the  surety. 

Mr.  Turner^  and  Mr.  ElmsUi/i  contrdf  for  the  Banking 
Company.  The  bill  alleges  and  proceeds  on  a  fraudu- 
lent contrivance  between  Daniel  and  Hauartvell,  of  which 
there  is  not  the  slightest  proof.  The  transaction  was 
bondjde  on  the  part  of  the  Banking  Company;  their 
advances  did  not  exceed  70/.  at  the  time,  and  they  had 
no  inducement  to  procure  the  Plaintiff  in  joining  in 

assisting 

(a)  1  Mad.  Ch.  Pr.  123.,  and         (c)  See  3  Swan.  69. 
1  Sioiy  Eq.  Jur.  255.  {d)  4  Beav.  579.,  and  6  Beav. 

(6)  1  Mad.  Ch.  Pr.  509.,  and      110. 
1  ^ory  Eq.  Jur,  249, 
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1844.  assisdng  her  ande.  The  influenoe  proved  in  the  evi- 
dence is  wholly  influence  on  the  part  of  the  Plabtiflrs 
aunt,  and  not  of  her  uncle.  The  circumstanoes  appear 
to  have  been  fully  explained,  and  the  Plaintiff  was  per- 
fectly aware  of  the  nature  of  the  transaction,  and  of  the 
liability  she  was  about  to  incur.  If  this  be  not  sufficient, 
no  transaction  between  a  parent  and  child,  by  which  the 
former  was  benefited  by  the  latter,  could  stand.  The 
conduct  of  the  Plaintiff  who  seeks  to  raise  an  equi^ 
against  Defendants,  who  have  bond  fiie  advanced  their 
money  on  her  security,  must  be  rqprded.  She  induced 
the  Bank  to  trust  her  uncle;  years  have  elapsed,  and 
after  all  the  alleged  influence  has  ceased,  she  has  per* 
mitted  the  Bank  to  continue  their  dealings  with  and 
to  make  advances  to  her  uncle,  without  making  any 
complaint  or  challenging  the  validity  of  her  security 
until  he  became  insolvent.  This  course  of  acquiescence 
deprives  her  of  the  right  (if  she  ever  had  any)  of  un-> 
doing  this  transaction. 

The  security  was  a  continuing  security,  and  there- 
fore the  subsequent  payments  by  Danid  to  the  Bankers 
are  not  to  be  applied  in  discharge  of  the  note.  Pease 
V.  Hirst,  [a)  The  placing  tlie  note  to  the  credit  of 
DaniePs  account  in  no  way  altered  the  situation  or  lia- 
bility of  the  surety;  The  Plaintiffs  are  not  therefore 
discharged. 

Mr.  Glasse,  for  the  Defendant  Daniel 

Mr.  Kindersley^  in  reply. 

JTie  Master  of  the  Roixs. 

There  cannot  be  any  doubt,  in  this  case,  that  Mr. 

Daniel  was,  in  respect  of  Miss  Kendray^  standmg  in  loco 

parentis, 
(a)  lOB.^Cr.  188 
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parentis.  Being  desirous  of  over-drawing  his  account  1844. 
at  his  bankers,  he  proposed  as  his  surety  his  niece,  a 
young  lady  living  under  his  protection,  as  a  child  lives 
under  the  protection  of  a  parent,  who  had  just  attained 
her  age  of  twenfy-one  years,  and  had  just  then  been 
put  into  possession  of  her  property.  It  is  fully  proved, 
in  the  cause,  that  MuHaaxwell  was  well  acquainted 
with  the  relative  situation  of  Mr.  Daniel  and  this  young 
lady:  he  was  in  the  habit  of  associating  with  them;  he 
says  he  was  not  intimate  with  them ;  but  there  are  wit- 
nesses who  prove  that  he  had  associated  with  Mr. 
Danielf  and  also  with  this  young  lady,  and  that  the  cir- 
cumstances of  this  young  lady  were  perfectly  well  known 
to  him. 

A  communication  was  to  be  made  on  the  subject 
between  the  uncle  and  niece  standing  in  this  situation ; 
the  result,  as  was  expected,  was,  that  she  consented  to 
become  security  for  her  uncle.  It  appears,  however, 
"  that  she  did  not  like  to  come  to  the  Bank,  from  a 
fear  of  causing  some  suspicion  that  she  was  going  to  be 
bound  for  her  uncle  to  the  Bank."  This  young  lady, 
being  asked  to  do  what  I  suppose  must  be  considered 
as  an  act  of  kindness  to  her  uncle,  was  afraid"  that  it 
should  be  known  that  she  was  going  to  do  that  act  of 
kindness,  and,  therefore,  this  business  was  not  to  be  con- 
ducted in  the  ordinary  way ;  she  was  not  to  go  to  the 
Bank  for  the  purpose  of  signing  this  promissory  note, 
but  Mr.  Haurwell  was  to  visit  the  parties  in  order  that 
this  might  be  done  in  a  more  secret  manner.  She 
however  signed  the  note  in  the  manner  stated  by  Mr. 
Hauanoell  in  his  evidence. 

The  first  point  made  in  thb  case  is,  that  that  trans- 
action cannot  stand  at  all,  because  the  security  was  ob- 
tained through  the  influence  of  a  person  standing  in  loco 

Oo  4f  parentis^ 


sm  CASES  IN  CHANCERY. 

1844.  parentis,  from  the  object  of  his  protection  and  care,  and 
that  dierefore  is  a  transaction  which  this  Court  will  not 
support.  The  relation  between  the  parties  is  undoubted. 
She,  by  signing  this  promissory  note  for  the  benefit 
of  her  uncle  standing  in  loco  parentis,  without  any  con- 
sideration or  advantage  moving  towards  herself,  became 
subject  to  this  liability.  This  is  a  transaction,  which, 
under  ordinary  circumstances,  this  Court  will  not  allow ; 
and  really  the  question  is,  whether  there  is  any  thing  in 
this  case  to  take  it  out  of  the  ordinary  rule  which  the 
Court  applies  in  other  cases  of  a  like  kind* 

Nobody  has  ever  asserted  that  there  cannot  be  a 
pecuniary  transaction  between  a  parent  and  child,  the 
child  being  of  age,  but  every  body  will  affirm  in  this 
Court,  that  if  there  be  a  pecuniary  transaction  between 
parent  and  child,  just  after  the  child  attains  the  age  of 
twenty-one  years,  and  prior  to  what  may  be  called  a 
complete  "emancipation,"  without  any  benefit  moving  to 
the  child,  the  presumption  is,  that  an  undue  influence 
has  been  exercised  to  procure  that  liability  on  the  part  of 
the  child,  and  that  it  is  the  business  and  the  duty  of  the 
party,  who  endeavours  to  maintain  such  a  transaction, 
to  shew,  that  that  presumption  is  adequately  rebutted ; 
and  that  it  may  be  adequately  rebutted  is  perfectly  clear. 
This  Court  does  not  interfere  to  prevent  an  act  even  of 
bounty  between  parent  and  child,  but  it  will  take  care 
(under  the  circumstances  in  which  the  parent  and  child 
are  placed  before  the  emancipation  of  the  child)  that 
such  child  is  placed  in  such  a  position  as  will  enable 
him  to  form  an  entirely  free  and  unfettered  judgment, 
independent  altogether  of  any  sort  of  control. 

The  question  then  is,  whether,  under  the  circum- 
stances of  this  case,  we  have  any  evidence  of  that  kind. 
Mr.  Hauxvoelh  representing  the  Bank,  knew  the  relative 

position 
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position  of  the  parties;  he  knew  that  the  object  was  to        1844. 
obtain  the  liability  of  the  child,  for  the  benefit  and  ac- 
commodation of  the  uncle ;  he  knew  they  were  living 
together  at  the  time.    He  went  and  assisted  the  uncle 
and  aunt,  both  of  whom  were  present  at  the  very  time. 
It  therefore  does  not  appeor,  that  this  young  lady  was 
ever  severed  from  the  influence  which  the  uncle  and 
aunt  had  over  her,  so  as  to  enable  her  to  form  an  ade- 
quate, full,  and  independent  opinion  as  to  what  she  ought 
in  prudence  to  have  done.     I  do  not  mean  to  say,  that 
if  this  young  lady  had  her  trustees,  or  some  friend  or 
reUtion  of  the  family,  or  somebody  interested  in  her 
welfare,  to  advise  and  consult  with,  in  the  absence  of 
the  uncle  and  aunt,  that  the  circumstance  of  her  situ- 
ation and  the  circumstance  of  the  uncle's  situation  might 
not  have  been  such,  that  this  Court  would  have  said 
that,  having  entered  into  this  liability,  she  should  be 
held  by  it.      It  might  have  been  so;  but  to  say  that 
Mr.  Hauxwellf  the  agent  of  the  Bank,  a  person  with 
whom  the  uncle  was  dealing,  the  person  through  whom 
he  is  carrying  on  his  business  as  customer  of  the  Bank, 
by  explaining  to  an  inexperienced  young  woman  who 
had  just  attained  her  age  of  twenty-one  years  the  mean- 
ing of  this  note,  offered  any  thing  like  such  a  protec- 
tion as  would  secure  to  her  that  free  and  independent 
judgment  which  she  had  a  right  to  exercise,  seems  to 
me  to  go  far  beyond  any  thing  which  has  been  proved 
in  this  case. 

It  does  not  appear  to  me,  taking  this  transaction  as  it 
stands  upon  the  evidence  before  me,  tha^it  can  be  sup- 
ported even  on  the  first  ground. 

I  think  also,  that  it  cannot  be  supported  on  the  second 
ground.     The  second  ground  is  this,  that  she  was  only 
security  for  a  floating  balance,  and  that,  instead  of  treat- 
ing 
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1844.       ing  her  as  a  surety  for  a  floating  balance^  an  attempt 

^'^^'^^^^     was  made  to  make  her  a  debtor  for  the  whole  sum, 
Archbr  . 

V,  without  regard  to  the  circumstances  of  the  account  upon 

Hudson,  ^j^j^j^  ^^^  balance  was  to  arise.  This  young  kdy 
having  signed  this  joint  and  several  promissory  note  in 
Jamwry  18S8,  married  Mr.  Archer  upon  the  ISth  at 
Naoember  1841.  What  had  been  done  with  this  nole  in 
the  meanwhile  ?  The  promissory  note  was  given  to  Mr. 
Hawnodl^  and  was  kept  among  the  securities  of  the 
Bank.  The  account,  as  between  the  Bank  and  Mr. 
Daniel,  was  an  account  between  them  alone,  not  affected 
in  any  way  by  this  transaction ;  sums  were  paid  in  and 
drawn  out,  and  the  note  was  dealt  with  as  in  the  ordinary 
mode  of  dealing  between  a  bank  and  a  customer,  where 
a  security  is  deposited  for  a  floating  balance.  The  pro- 
missory note  was  joint  and  several,  and  payable  upon 
demand;  but  it  did  not,  on  the  face  of  it,  represent  the 
real  contract.  The  contract,  Mr.  HaurweU  says,  was, 
that  it  should  be  a  security  for  what  the  Bank  wanted  of 
the  uncle  for  the  amount  due  upon  the  open  account 
That  was  the  contract,  though  it  does  not  appear  on 
the  promissory  note.  It  was  kept  among  the  secuoties 
of  the  banking  account,  and  according  to  the  statement 
made  by  Mr.  HaursoeU,  if  there  was  a  balance  due  to 
the  Bank  from  Mr.  Daniel  on  that  account,  then  the 
promissory  note  was  to  be  a  guarantee  for  it. 

This  lady  was  married  on  the  ISth  of  November.  The 
marriage  comes  a  short  time  afterwards  to  tiie  knowledge 
of  the  agents  of  the  Bank.  They  had  an  agent  at  Yoriy 
a  Mr.  Wilkinson^  and  an  agent  at  Thirde,  Mr.  HauTBoelL 
What  communications  took  place  immediately  after  the 
marriage  we  do  not  know :  the  first  statement  which  we 
have  relating  to  it  is  in  the  letter  of  the  26th  of  NiH 
vember  1841,  in  which  Mr.  Wilkinson  directs  Hawtwett 
to  make  this  **  a  tangible  security.''    They  probably 

were 
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were  under  some  mistake  about  the  effect  of  it;  but  I  1844. 
scarcely  know,  whether  what  they  did  was  through 
mere  blunder  or  mistake  of  their  rights,  or  whether  it 
was  not  an  attempt  to  place  themselves  in  a  difierent 
position  from  that  in  which  they  ought  to  have  been. 
We  find  that,  after  a  little  negotiation,  and  after  enquiry 
as  Jto  the  property  of  Mrs.  Archer^  Mr.  Wilkinson  thuiks 
fit,  on  the  8th  of  December  1841,  without  any  comrnu- 
nication  with  Mr*  and  Mrs.  Archer^  to  give  this  direc- 
tion to  Mr.  HauatDell,  **  enter  the  500Z.  promissory  note 
Daniel^  to  his  credit  in  the  ledger  and  debit  loans, 
Daniel  and  Kendray.  Do  the  same  in  DaniePs  pass- 
book, 600L  to  his  credit,  but  date  it  12th  of  November. 
You  can  then  continue  any  other  credits  as  usual.  My 
object  was  to  have  it  in  the  pass-book  before  Miss 
KJs  wedding,  which  was,  I  believe,  on  the  20th  of  No^ 
vemberJ^ 

Was  this  the  contract,  that  there  should  "be  500/. 
placed  to  the  credit  of  Mr.  Daniel  upon  the  liability  of 
Miss  Kendray  ?  If  that  was  the  contract,  why  was  it 
not  done  at  the  first  ?  What  reason  or  pretence  could 
there  be  for  doing  it  on  the  9th  of  December  1841,  and 
dating  it  upon  the  12th  of  Naoember  ?  What  pretence 
could  there  be  for  doing  it  in  December  1841,  which  did 
not  exist  upon  the  2d  of  January  1837?  Is  it  not  an 
attempt  to  put  this  matter  in  quite  a  different  situation 
from  what  it  was  before  ?  I  cannot  concur  in  the  argu- 
ment, that  the  situation  of  surety  is  in  no  way  altered 
by  it.  The  promissory  note,  as  I  said,  did  not  evidence 
the  contract;  there  was  something  more  than  was  ex- 
pressed on  it.  The  contract,  according  to  the  statement 
of  Mr.  Haimvellj  was,  that  the  promissory  note  should 
be  a  security  for  a  floating  balance.  Miss  Kendray  was 
answerable  for  a  floating  balance,  while  it  remained  as  a 
floating  balance^  and  for  no  more  was  she,  at  any  time, 

answerable 
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1 844.  answerable  than  the  floating  balance  amounted  to.  Bat 
what  was  the  effect  of  entering  it  as  a  loan?  It  was  giv- 
ing an  immediate  credit  for  the  sum  of  BQOL  The  con- 
sequence was,  that  they  had  an  immediate  demand  upon 
the  note,  for  Daniel  had  the  immediate  benefit  of  the 
sum  of  500L,  he  had  a  right  to  draw  for  it  all  at  onoe, 
and  having  credit  for  thb  sum,  she,  all  at  once,  even 
without  his  drawing  on  it,  might  be  made  answerable 
for  this  note.  That  was  not  the  contract,  but  an  entire 
violation  of  it,  and  was  made  without  the  least  authority 
from,  and  without  any  communication  with,  the  Plain- 
tiffs. 

If,  therefore,  it  were  necessary  to  determine  that  ques- 
tion, I  should  have  no  hesitation  in  saying  that  that 
species  of  conduct  vitiated  and  put  an  end  to  the  whole 
transaction,  and  released  the  surety  from  an  obligation 
which  was  made  quite  difierent  from  that  which  she 
had  been  induced  to  enter  into. 

Upon  both  of  these  grounds  I  am  of  opinion  that  this 
promissory  note  cannot  stand,  and  there  must  be  a  de- 
cree for  the  Plaintiffs,  with  costs. 


Note.— Affirmed  by  the  Lord  Chuicellor  on  the  IStb  of  AfovA 
1 846.  No  opioion  was  however  given  by  the  Lord  Chancellor  as  to 
the  release  of  the  surety. 
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1844. 

HAWKINS  r.  WOODGATE.  JW^is. 

TN  1825,   the  Plaintiff  granted  an  annuity  of  865/.  The  grantee 

-^  determinable  on  his  own  life,  and  to  which  Brad-  effectttTa"'  ^ 

^rd  afterwards  became  entitled.      This  annuity  the  {|j]*3^(j|*g*^® 

Plaintiff  charged  on  certain  property,  and  he  cove-  grantor,  at  his 

nanted  to  facilitate  the  grantee  in  eflecting,  at  the  gran-  ^^  ^^t^ 

tee's  expense,  policies  on  his  life,  and  to  pay  all  extra  had  a  power 

premiums   on   such    policies   to   the  extent  of  2500/.  qq  payment^" 

Policies  to  this  amount  were  accordingly  effected  by  of  2500/.,  and 
•  .ir.  1^  /w  't  wa«  pro- 

tbe  grantee  m  the  Sufi  and  Crown  offices.  ^ded,  that  in 

case  the 
grantor 
Subsequently,  in  the  same  year,  the  Plaintiff  granted  should,  **at 

an  annuity  of  442/.  to  Hallj  charged  on  the  same  pro-  jJ^SS^^ch 

perty.    Disputes  arose,  which  ended  in  a  suit  in  this  repurchase," 

Court,  pending  which,  the  trustees  accumulated  the  in-  ^tine^elect 

come  of  the  property  to  the  amount  of  4945/.,  and  the  '<>  ,V^®  ^® 

policy,  the 

annuities  were  left  in  arrear*  grantee  would 

assign  to  him 
any  policy 
An  arrangement  was  come  to  between  the  parties,  ^ then  vested" 

and  a  deed,  dated  in  1889,  was  made  between  Bradford  miSTbT*'**^*' 


(the  party  entitled  to  the  first  annuity)  of  the  first  part,  effected  in 

Hall  of  the  second  part,  the  Plaintiff  of  the  third  part,  l^if^tyt  but 

and  the  trustees  of  the  fourth  part,  whereby  it  was  '^i^^^**^    . 

agreed,   that  the  4945/.    should   be  divided  between  should  not  be 

Bradford  and  HaU,  and  that  the  trustees  should  hold  ihe"^t"or7o 

the  two  anntfities  of  365/.  and  442/.,  and  the  securities  keep  on  foot 

for  the  same  (which  were  assigned  to  them  by  an  in-  tSo^ij^' 

denture  of  even  date),  upon  trust  to  pay  an  annuity  of  became  va- 

.    luable,  and 
215/.  the  grantor 
gave  the 
month's  nodce  of  repurchase,  and  declared  his  election  to  take  the  policy.    Held, 
that  the  ghintee  haa  no  right  afterwards  to  surrender  the  policy  for  his  own  profit ; 
and,  itmble^  that  although  lie  might  have  let  the  policy  drop,  yet  he  was  not,  at  any 
time,  entitled  to  surrender  it  for  his  own  profit. 
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1844.  ^  215;.  a  year  to  Bradfiirdj  an  annuity  of  8OOL  a  year  to 
Hails  then  to  pay  the  extra  premiums  payable  on 
the  said  policies,  or  any  other  policies  effected  in  lieu 
thereof,  and  dien  upon  certain  trusts  for  the  Plaintiff. 
The  Plaintiff  thereby  covenanted  to  attend  at  the  in- 
surance offices  to  enable  Bradford^  at  his  own  oos^  to 
keep  on  ibot  or  renew  the  said  polides,  or  to  eftct  and 
keep  on  foot  policies  in  lieu  thereof,  to  the  extent  of 
2500/. 

And  it  was  thereby  agreed,  that  in  case  the  Plaintiff 
should  be  desirous  to  repurchase  the  same  annuity,  and 
should  give  one  calendar  month's  notice  in  writing,  and 
pay  unto  Bradford  2500/L,  with  all  arrears  of  the  said 
annuity,  and  costs,  <^  and  also  all  such  extraordinary  pre- 
miums,'fees,  and  expenses,  as  Bradford^  his  executors, 
administrators,  or  assigns,  should  or  might  expend  or 
be  put  unto,  in  or  about  keeping  on  foot,  renewing,  or 
effecting  any  policy  or  policies  of  insurance  as  aforesaid, 
by  reason  of  the  Plaintiff  going  beyond  such  limits  as 
aforesaid,  and  which  should  not  have  been  pdd  under 
the  trusts  of  the  indenture  now  in  statement;  and  also 
the  said  additional  gross  sum  of  4*50/.  thereinbefore 
directed  to  be  paid  to  Bradford,  his  executors,  admini- 
strators, or  assigns,  or  so  much  thereof  as  might  not 
have  been  paid  under  the  same  trusts,  then  and  in  that 
case,  Bradford^  his  executors,  administrators,  or  assigns, 
should  and  would  accept  and  take  the  said  sum  of 
2500/.,  as  and  in  full  for  the  price  or  consideration  of 
such  repurchase  of  the  said  annuity  or  yearly  sum  of 
215/.  thereby  granted  and  secured;  and  thereupon, 
the  said  annuity  or  yearly  sum  of  2152.  and  the 
several  trusts,  powers,  and  authorities  thereby  created 
and  declared,  so  far  as  regarded  the  payment  of  the 
same  annuity,  should,  respectively,  thenceforth  cease 
and  determine;    and  in  case  the  Plaintiff  should,  at 

any 
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any  time,  repurchase  the  said  annuity  of  2152.  under        1844. 
the  provbo  thereinbefore  contained,  and  the  Plaintiff    ^^'^*-^ 
should,    at   the   time   of  making  such  repurchase^   by  v» 

notice  in  writing  to  Bradford^  his  executors,  adminb-  Woodoate. 
trators,  or  assigns,  elect  to  take  the  policy  or  policies 
thereinafter  mentioned,  but  not  otherwise,  he  Bradford 
should  and  would,  at  the  request  and  expense  of  the 
Plaintiff,  assign  and  make  over  any  policy  and  policies 
of  insurance  upon  the  life  of  the  Plainti£^  which  might 
be  then  vested  in  BraJybrd^  his  executors,  administrators, 
or  assigns,  and  which  might  have  been  effected  in  re- 
spect of  the  said  annuity  of  S652.,  or  the  said  annuity 
of  2152.,  and  all  benefit  and  advantage  of  the  same 
policy  or  policies  respectively,  unto  the  Plaintiff,  his 
executors,  or  administrators." 

**  Provided  nevertheless,  that  it  should  not  be,  in  any 
wise,  incumbent  on  Bradford  to  effect,  or  renew,  or  keep 
on  foot  any  such  policy  or  policies  as  aforesaid,  or  (at  any 
time  after  the  completion  of  such  repurchase  as  aforesaid 
without  such  election  being  made  by  the  Plaintiff,  as 
aforesaid)  to  assign  or  make  over  the  same  unto  the 
Plaintiff,  his  executors,  or  administrators,  as  aforesaid." 

In  April  1844,  the  Plaintiff  gave  notice  to  the  De- 
fendants, who  were  the  representatives  of  Brac^brdj  that 
he  intended,  at  the  expiration  of  a  month,  to  repurchase 
the  annuity  of  2152.,  and  that  he  elected  to  take  the 
policies  and  would  take  an  assignment  thereof. 

The  policies  being  worth  744/.,  the  representatives 
of  Bradford  threatened  to  surrender  them  in  considera- 
tion of  that  sum.  The  Plaintiff,  thereupon,  filed  this 
bill  to  compel  the  Defendants,  on  payment  of  the  re- 
demption money,  to  assign  to  him  the  policies.  The 
repurchase  money,  and  the  value  of  the  policies  were 

deposited, 
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1844.        deposited,  and  it  was  arranged  that  the  opinion  of  the 
^7^^^"^     Court  should  be  taken,  upon  bill  and  answer,  as  to  the 
V.  rights  of  the  parties  in  respect  of  the  policies. 

WOODOATB. 

Mr.  Kindenlejff  and  Mr.  Batn^  for  the  Plaintiff,  am* 
tended,  that  by  the  terms  of  the  deed  of  1839,  the  De- 
fendants were  precluded  from  defeating  the  right  of  the 
Plaintiff  to  the  policies,  by  a  surrender,  after  the  Plaintiff 
bad  given  notice  to  repurchase  the  annuity,  and  had  de- 
clared his  election  to  take  the  policies.  That  although 
the  Defendants  might  be  at  liberty  to  allow  the  policies 
to  drop,  still  they  could  not  surrender  them  for  their 
own  profit,  and  that  tlie  words  "  at  the  time  of  making 
such  repurchase  "  meant  the  time  of  giving  notice. 

Mr.  Turner  J  and  Mr.  Bacon^  for  the  Defendants.  Under 
the  first  deed,  it  was  quite  at  the  option  of  the  grantee 
whether  he  would  insure  or  not,  but  if  he  did,  it  would 
be  at  his  own  expense,  and  the  policy  would  have  be- 
longed to  him  upon  the  repurchase  of  the  annuity. 
By  the  deed  of  1839,  the  Plaintiff  was  relieved  from  a 
portion  of  the  annuity,  but  no  furtlier  benefit  was  in- 
tended for  him  than  that  which  was  expressed  on  the 
face  of  the  deed  ;  that  deed  is  to  be  construed  favour- 
ably to  the  grantee,  who  was  voluntarily  giving  up  his 
right  to  a  portion  of  the  annuity. 

The  intention  of  the  parties  was  not  to  give  to  the 
Plaintiff  the  benefit  of  any  outlay  which  the  grantee 
might  make  for  his  own  security,  but  to  enUtle  him 
only  to  any  policy  existing  at  the  time  of  the  actual 
repurchase,  and  which  would  thereupon  become  useless 
to  the  grantee;  this  would  be  a  convenience  to  tlie 
grantor,  as,  after  the  lapse  of  some  years  it  might  be- 
come difficult  to  effect  a  new  policy  on  an  old  life. 

Upon 
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Upon  Uie  eonstruction  of  the  deed,  it  is  to  be  ob-       1844. 

served  that  the  clause  of  repurchase  is  dis-severed  from,     ^^^^^"^ 

^  .  .  t  Hawkins 

and  independent  of  the  clause  as  to  the  policies :  there     ^    v, 

is  an  express  proviso,  <<  that  it  should  not  be,  in  any 
wise,  incumbent  on  Bradford,  to  keep  on  foot  any  such 
policy;"  he  might   therefore  have  desisted   from  in- 
suring, or  might  have  surrendered  the  policy,  at  any 
time  previous  to  the  actual  repurchase.     The  proviso 
is,   that  in  case  the  Plaintiff  should  repurchase  and 
should,    ^'  at  the  time  of   making  such  repurchase," 
elect  to  take  the  policies,  then  Bradford  would  assign 
any  policy  which  might  be  then  (namely  at  the  time 
of  the  repurchase)  vested  in  Bradford.     So  that  those 
policies  only  were  intended,  which  might  be  existing  at 
the  time  of  the  actual  repurchase,  or  of  paying   the 
repurchase  money,    and  there  was  nothing  to  prevent 
the  surrender  previous  to  that  time«      Mere  notice  was 
not  a  repurchase  or  payment.      It  created  no  obligation 
upon  the  Plaintiff  which  could  be  enforced ;  it  might 
not  have  been  fulfilled ;  and  by  successive  notices  from 
time  to  time,  the  Defendants  might  be  constituted  mere 
trustees  of  the  policy  for  the  Plaintiff. 

If  the  notice  created  a  new  obligation  on  the  Defend- 
ant, then,  who  was  to  pay  the  premiums  during  the 
month's  notice,  who  was  to  be  entitled  to  the  benefit  of 
the  policy  if  it  fell  in  during  that  interval,  and  what 
security  was  there  to  the  Defendant  for  the  payment 
of  the  2500/.  repurchase  money,  if  that  event  had  hap- 
pened ? 

The  policies  were  voluntarily  kept  up  by  the  grantee ; 
their  value  had  arisen  from  an  excess  of  annual  outlay 
made  by  him  out  of  his  own  monies.  If  the  policies 
had  been  in  the  Equitable^  they  might  have  exceeded 
the  whole  redemption  money ;  and  it  never  could  have 
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1844.  been  intended  that  the  benefit  of  such  policies,  whidi 

^^^^""^^  the  grantee  was  not  bound  to  keep  up,  should  bdong  to 

•.  the  grantee  of  the  annuity  who  attributed  nothing  to- 

WoopQAT..  ^ardsthem.         . 

7^  Master  of  the  Rolls  (without  hearing  a  r^ly), 
said,  I  cannot  think  there  is  any  doubt  in  this  case. 

A  deed  of  arrangement  seems  to  have  been  entered 
into  between  the  parties,  whereby  an  annuity  was  to  be 
paid  to  Bradford.  The  Plaintiff  was  to  afibrd  certain 
facilities  for  effecting  and  continuing  the  policies  then 
already  effected  on  hts  life.  The  premiums  under  ordi- 
nary circumstances  were  to  be  paid  by  Bradford^  bat 
if  any  extra  premiums  became  payable  in  conse- 
quence of  Hawkins  going  out  of  the  country,  they  were 
to  be  paid  by  him.  There  was  to  be  no  obligation  on 
Bradford  to  keep  up  the  policies,  and  then  there  was 
the  clause  for  redemption  which  has  been  so  fineqnently 
adverted  to  during  the  argument. 

First,  it  must  be  admitted,  that  the  Defendants,  who 
represent  Bradford,  were  under  no  obligation  what- 
ever to  make  any  payment  for  keeping  up  the  policies; 
next,  it  must  be  admitted,  that  Hawkins  had  a  prospec- 
tive interest  in  the  policies,  because  if  they  were  in 
existence  at  the  time  of  the  repurchase,  he  was  entitled 
to  have  an  assignment  of  them  for  his  benefit. 

The  Plaintiff,  being  desirous  of  repurchasing,  gave 
notice  of  his  intention  and  of  his  election  to  take  the 
policies.  That  notice  did  not  alter  the  contract  between 
the  parties;  it  did  not  impose  on  the  Defendants  the 
obligation  of  making  any  further  payments  for  keeping 
up  the  policies,  but  it  did  this :  it  expressed  the  Plain- 
tiff's election  to  take  the  policies  of  insurance.    The  De- 

fendantSf 
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fendants,  who,  it  is  admitted,  were  not  bound  to  make  any       1 844'. 
further  payments  for  keeping  up  the  policies,  say,  that     ^^^^"^^ ' 
notwithstanding  the  prospective  interest  which  the  Plain-  v. 

tiff  had,  to  have  the  policies  assigned  to  him,  they  have    Woodgate. 
a  right  to  defeat  that  prospective  interest,  by  surrender- 
ing the  policies,  and  have  also  a  right  to  receive  a  sum 
of  744;.,  in  addition  to  the  2500/.  which  Bradford  had 
agreed  to  accept  as  the  consideration  for  the  repurchase. 

I  am  at  a  loss  to  see,  upon  what  reasonable  construe* 
tion  of  the  contract  between  the  parties,  this  could  be 
done.  It  does  not  appear  to  me  that  the  Defendants 
had,  at  any  time,  a  right  to  surrender  the  policies  for  a 
profit  to  themselves.  They  had  a  right  to  decline  to 
keep  them  up,  but  that  right  is  a  very  different  thing 
from  a  right  to  defeat,  altogether,  the  prospective  ri^ht 
of  the  Plaintiff  by  an  act  done  for  their  own  profit. 

The  rights  of  the  parties  were  not  altered  by  the  no- 
tice, except  that  the  notice  formed  part  of  the  transaction 
of  repurchase,  for  there  could  not  be  a  repurchase 
without  notice.  It  was  after  the  transaction  of  repur- 
chase had  commenced,  that  the  Defendants  claimed  the 
right  to  surrender  the  policies,  and  put  the  value  in  their 
pocket.  According  to  the  Defendants'  construction,  the 
Plaintiff  might  have  entered  into  arrangements  for  ef- 
fecting the  repurchase  of  the  annuity,  the  instruments 
might  have  been  all  prepared,  and  at  the  very  hour  the 
parties  had  assembled  to  complete,  they  might  have 
been  told  by  the  Defendants,  ^^  we  have  just  surrendered 
the  policies  for  our  own  benefit.'' 

Admitting  the  Defendants  to  have  been  under  no 

obligation  to  keep  up  the  policies,  I  think  they  had  not, 

before  the  notice,  and  I  am  clearly  of  opinion  that  they 

had  not  after  the  notice,  any  right  by  their  own  volun- 
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tary  act  to  surrender  the  policies  for  their  own  profit,  and 
thus  to  defieat  the  interest  of  the  Plaintiff,  and  make  it 
impossible  to  carry  the  agreement  into  effect 

Thinking  that  there  can  be  no  reasonable  doubt  of 
the  Plamtiff's  right  to  the  policies,  there  must  be  a  de- 
claration of  the  Plaintiff's  right,  and  the  Defendants 
must  pay  the  costs  of  the  suit. 


June  IS. 

Augutt  3. 

Letters  writ- 
ten by  a  De^ 
fendant,  after 
the  institution 
of  the  suit,  to 
an  unprofes- 
sional agent 
abroad,  **  con- 
fidentially and 
in  reference 
to  the  defence 
of  the  Defend- 
ant to  this 
suit.*'    Held, 
not  privileged. 


KERR  V.  GILLESPIE. 

^T^HIS  was  a  motion  for  the  production  of  documents, 
-*-  admitted,  by  the  Defendant's  answer,  to  be  in  bis 
possession.  The  Defendant,  by  his  answer  stated,  that 
the  letters  appearing  in  the  first  part  of  the  second 
schedule  to  be  written  by  Samuel  Street  and  Thomas  C. 
Street^  the  agents  of  the  Defendant,  or  either  of  them, 
to  the  Defendant,  and  to  be  written  by  the  Defendant  to 
Samuel  Street  and  Thomas  C.  Street,  or  either  of  them ; 
also  the  letters  appearing  to  be  written  by  the  Defendant 
to  his  solicitors,  and  by  the  solicitors  to  the  Defend- 
ant, were'all  of  them  so  written,  confidentially  and  in 
the  way  of  business,  and  in  reference  to  the  defence  of 
the  Defendant  to  this  suit.  And  the  Defendant  sub- 
mitted that  he  was  not  bound  to  produce  the  same. 


Messrs.  Street  were  the  agents  in  Canada  of  the  De- 
fendant, and  were  merchants,  and  not  professional  men. 
The  correspondence  was  all  subsequent  to  the  filing  of 
the  bill. 


Mr.  Turner  and  Mr.  Rogers,  in  support  of  the  motion, 
insisted  on  the  PlaintiiF's  right  to  have  a  production  of 

this 
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this  correspondence,  which,  they  argued,  did  not  come        1844, 
within  the  rule  of  professional  privilege,  Messrs.  Street 
being  neither  the  professional  advisers  of  the  Defend- 
ant (a),  nor,  as  in  Bunhuay  v.  Bunbury  (i),  the  medium 
of  communication  between  the  solicitor  and  his  client 

Mr.  Kindersley  and  Mr.  Gordon^  catitrd,  argued  that 
the  Defendant  was  not  bound  to  produce  the  cor- 
respondence, first,  because  it  had  taken  place  subse- 
quent to  the  filing  of  the  bill ;  and,  secondly,  because  it 
had  "  reference  to  the  defence  of  this  suit,"  and  that 
the  Plaintifl^  had  no  right  to  see  the  Defendant's  evi- 
dence, {c) 

The  Master  of  the  Rolls  said  he  would  reserve  the 
point  untU  he  had  decided  the  case  of  Hight  v.  Robin'- 
son.  (d) 


The  Master  of  the  Rolls  (^)  held  that  the  corre-  August  z. 
spondence  was  not  privileged,  as  the  answer  did  not 
state  that  it  had  passed  between  the  solicitor  and  client, 
or  any  other  grounds  which  could  relieve  the  Defendant 
from  the  obligation  of  producing  it.  He  therefore  or- 
dered the  production. 

(a)  StfC    Madeti  v.    Veevert,      ^  Jer.llS.;  CarUngv.  Perring, 
ante,  489.  2  My.  S^  K,  380. 

(b)  3  Beavan,  175.  (</)  See  poti. 

(c)  Sec  Preston  v.  Carr,  I  Y.         [e)  Ex  relatione. 
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JW22.  LAWRENCE  v,  KEMPSON. 

A.B.  and  the  y^  September  1822,  Peter  Kempson  (since  deceased) 

Ouicr  coin*  I 

mittee  men  of        and  eleven  other  persons,  who  then  constituted  the 

*  P"**jj|;^'°-   committee  of  the  «  Birmingham  Coal  Company,"  mort- 

gaged  the        gaged  certain  property  belonging  to  the  company  to 

^te^nd       ^^*  Insole  for  7000/.,  which  sum  they  personally  cove- 

covenaoted       nanted  to  pay. 
personally  to 
pay  the  money. 

They  after-  j^  Qoober  1822,  Peter  Kempsm  and  the  other  mem- 

wards  entered  '  '^ 

into  a  per-       bers  of  the  committee  became  bound,  by  bond,  to  Mr. 

U^b/fe  Mather  for  p^jm^t  of  WOOL 

for  another 

died,  having'        ^7  ^^  decree  in  this  cause,  it  was  declafed,  that  cer- 

certain  shares    t^jn  ns  shares,  which  stood  in  the  name  oi  Peter  Kemp^ 

vested  in  him 

as  trustee  to     son,  deceased,  had  been  purchased  by  him  as  a  trustee 

B ^h'T*"^    for  the  above  company,  and  that  such  shares  ought  to 

the  shares        be  sold,  and  the  proceeds  applied  towards  payment  of 

tobe  M)ld^ and  ^^  debts  and  obligations  due  from  the  said  company,  for 

the  produce     which  the  estate  of  the  said  Peter  Kempson  was  liable, 
appued  in  pay- 
ment of  the 

debts  of  the  The  Master  was  directed  to  ascertain,  for  what  debts 

company,  for 

which  the        and  obligations,  due  from  the  Birmingham  Coal  Com- 

was\bW^^'  pany,  and  to  whom  and  on  what  securities,  the  estate 

Held,  that        of  the  said  testator  Peter  Kempson  was  liable. 

the  repre* 

sentatives  of 

A.  B.  had  a  The  Master  found  that  the  estate  of  Peter  Kempson 

the  fund  ap-     ^^  liable,  in  conjunction  with  the  other  parties,  to  the 

plied  in  pay-     above  debts, 
ment  of  the 
bond  debt,  in 

SS^edSt.       '^^  *^*^  ^®^  ^^*  ^^'  *^^^  *°*  upwards. 

The 
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The  mortgaged  estate  of  the  company  was  said  to  be 
sufficient  to  provide  for  the  mortgage  on  it,  and  the 
question  was,  to  which  of  the  incumbrances  the  produce 
of  the  gas  shares  ought  to  be  applied, 

Mr.  Turner^  for  the  Plaintiff.  Mr.  Kempson  and  the 
other  parties  interested  in  the  company  entered  into  two 
joint  securities.  There  is  no  equity,  giving  to  the  re- 
presentatives of  Kempson  the  right  of  selecting  to  which 
of  the  particular  debts  the  produce  of  the  gas  shares 
ought  to  be  applied. 

Mr.  LcyoaU  contrd. 

The  decree  declares  that  Kempson  was  a  trustee  of 
the  gas  shares,  and  that  they  ought  to  be  sold  and  ap- 
plied in  discharge  of  the  debts  of  the  company  for  which 
Kempson  was  liable*  The  intention  was  to  indemnify 
Kempson^s  estate;  but  if  this  fund  be  applied  in  pay-* 
ment  of  the  mortage,  the  company's  estate  will  be 
relieved,  and  Kempson^s  estate  still  remain  liable  to  the 
bond  debt.  That  was  not  the  intention  of  the  Court 
The  estate  will  provide  for  payment  of  the  mortgage, 
and  the  fund  ought,  therefore,  to  be  applied  in  dis« 
charge  of  the  bond  debt 

Mr.  Turner,  in  reply. 

The  representatives  of  Kempson  are  not  the  only 
parties  interested  in  this  question,  the  other  eleven,  who 
are  represented  by  the  Plaintiff,  have  a  right  to  a  voice 
in  the  application  of  the  money. 

The  covenant  is  joint,  and  the  bond  is  joint  and 
several,  so  that  the  executors  are  only  liable  on  the 
bond. 
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1844f.  The  Master  of  the  Rolls. 

I  cannot  thbk  that  the  representatives  oF  Kempsou 
are  in  the  same  situation  as  they  might  have  been  in 
previous  to  the  decree*  By  the  decree  he  is  declared 
to  have  been  a  trustee  of  the  shares,  which  were  directed 
to  be  sold,  and  the  produce  was  to  be  applied  in  pay- 
ment of  the  debts  and  obligations  of  the  company  for 
which  the  estate  of  Kempsoti  was  liable.  A  benefit  was 
thereby  intended  for  the  representatives.  The  object 
of  the  Court  was  to  indemnify  the  estate  of  Kempson^ 
and  that  must  be  done  effectually.  The  Plaintiff  de- 
sires to  apply  this  money  in  satisfaction  of  the  debt  in 
respect  of  which  his  estate  is  safe,  and  not  in  respect  of 
that  debt  to  which  it  is  exposed  to  a  greater  ha^rd. 
One  cannot  well  see  that  it  is  consistent  with  the  decree. 

It  is  said  that  Kempson  was  an  original  debtor,  and 
that  the  decree  directing  the  fund  to  be  applied  in  satis- 
faction of  these  debts  does  not  specify  any  priority,  and 
that  it  ought  to  be  applied  in  payment  of  that  debt 
which  the  majority  of  the  obligors  select ;  but  it  appears 
that  Kempson  stood  in  the  situation  of  a  trustee  for  the 
company,  and  a  peculiar  protection  was  given  to  his 
estate  by  the  decree,  which,  whether  right  or  wrong, 
cannot  now  be  varied.  I  think  that  the  fund  ought  to 
be  applied,  first,  in  payment  of  the  bond  debt,  and 
then  that  the  residue  should  go  in  satisfaction  of  the 
mortgage* 
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1846. 

WHEATLEY  v.  WHEATLEY.  {a)  jan.  12.  23. 

N  this  case,  replication  had  been  filed  on  the  1st  of  The  replica- 
November  1844,  and  a  subpoena  to  rejoin  had  been  ed  in  the  111th 

served  on  the  28th  of  Map  1845 ;  so  that  the  cause  was  ?!^^^  ^®'!f™' 

,    r  1       ^    1  «•   «^  .  Orders  of  Jlfifiy 

at  issue  before  the  Orders  ol  May  1845   came  into  1845,  means  a 

operation.     (28th  October  1845.)  [he"wm  dJ" 

rected  in  the 
No  further  step  having  been  taken  in  the  cause,  Ordere,  and 

therefore,  in  a 

Mr.  Kindersley  and  Mr.  Steere^  for  the  Defendant,  where  a'sub^'^* 

moved  to  dismiss  the  bill  for  want  of  prosecution.    They  p^^^  to  rejoin 

argued,  that  under  the  11 1th  Order  of  May  1845  (&),  serred  prior  to 

publication  "  passed  without  rule  or  order,  at  the  ex-  ***"?  Orders 

,      ,         g,  .  coming  into 

piration  of  two  months,  after  the  filing  of  the  replica-  operation :  — 

tion  "  {1st  of  iVbr.  1844.)     That  consequently  the  De-  Stln'c.Sld' 

fendant  was  entitled  to  dismiss,  under  the  114th  Order,  not  pass,  un. 

article  4  (c),  whereby  such  a  motion  may  be  made,  if  the  order  •*  with- 

Plaintifi* "  does  not  set  down  the  cause  to  be  heard,  and  o"^  "»>e  or  or- 

,     .         J  ,  1  .    J  .  ,  .     ^c^    ""<!  that 

obtain  and  serve  a  subpoena  to  hear  judgment,  within  a  special  order 

four  weeks  after  publication  has  passed."  was  necessary. 

^  ^  Upon  a  mo- 

tion to  dismiss, 

That  as  these  Orders  had  been  promulgated  so  long  circumstances 

back  as  May  1845,  and  did  not  come  into  o|>eratiou  ^^^  ^^^^  ^i^^ 

until  the  28th  of  October  (d),  the  Plaintiff  could  not  Sbf*'** 

therefore  have  been  taken  by  surprise.  »hewn),  order 

"         *  thatpublica« 

Mr.  tion  do  then 

Where,  prior  to  the  Orders  of  1845,  a  replication  only,  in  the  old  form,  has  been 
filed,  a  replication  in  the  new  form  mentioned  in  Order  93.  may  be  regularly 
filed,  for  the  purpose  of  putting  the  cause  at  issue,  but  «criM,  where  a  ivbpcena  to 
rejoin  has  been  served  prior  to  these  new  Orders. 

(a)  For   the  convenience  of  (fi)  Ord.  Can.  329. 

the  profession,  this  and  the  nine  (c)  Ord.  Can.  350, 

following  practice  cases  are  pub-  (rf)  3rd  Order,  Ord.  Can.  873, 
liahedout  of  their  regular  order. 


Whbatlby. 
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184S.  Mr.  Jamei  Anderson^  coniri.    This  modon  is  irregnlar 

Wh^atmey    ^^  ^^  grounds.     Firsts  Time  oooldonly  mn,  imder 
V.  these  Orders  of  1845,  from  the  day  on  which  they  came 

into  operation  (28th  Oci»)f  consequently,  if  publication 
could  pass  in  this  case  by  the  operation  of  the  1 1 1th 
Order,  it  passed  on  the  2Sd  of  December  1845,  and  the 
Phuntiff,  under  the  1 14th  Order,  article  4.,  has  four  weeks 
to  set  down  his  cause.  This  period,  excluding  the 
Christmas  vacation,  wOl  not  expire  until  February  next 
The  Defendant,  therefore,  is  premature  in  his  motioo. 

Secondly.  The  new  rules  do  not  i^ply  to  this  case. 
The  replication  referred  to  in  the  111th  Order  means 
replication  in  the  particular  form  mentioned  in  the 
93d  Order  (a),  by  which  a  PlaintiflP  **joms  issue  widi 
the  Defendant;"  and  such  seems  to  have  been  the 
opinion  of  the  Vice-Chancellor  of  Ef^land  in  Lavdl  ▼. 
Blew(b). 

Mr.  Kinderdof  in  reply. 

ITie  Master  qfthe  Rolls  reserved  his  judgment 


Jan,  23. '  The  Master  of  the  Rolls. 

Replication  having  been  filed  on  the  1st  otNooember 
1844,  and  a  subpoena  to  rejoin  havmg  been  served  on 
the  28th  of  Men/  1845,  and  no  further  step  having  been 
taken  in  the  cause,  the  Defendant  now  moves^  to  dismiss 
the  bill  for  want  of  prosecution.  I  am  of  opinion  that 
the  motion  cannot  be  now  granted. 

The 
(a)  Ord.  Can.  319.  (b)  13  Simons,  492. 


Wheatlby. 
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The  replication  mentioned  in  the  1 1 1th  Order  is  a  re- 
plication in  the  form  directed  in  the  93rd  Order,  and  no 
such  replication  having  been  filed,  publication  does  not  T. 
pass  without  rule  or  order.  Consequently,  publication 
has  not  passed  in  this  cause,  and  the  4th  article  of  the 
114th  Order  does  not  entitle  the  Defendant  to  move  to 
dismiss. 

Moreover,  the  office  and  effect  of  a  replication  in  the 
new  form  is,  to  put  the  cause  completely  at  issue;  it  is 
required  and  may  regularly  be  filed  for  the  purpose  of 
putting  the  cause  at  issue,  in  cases  where  replications 
<mly  have  been  filed  in  the  old  form,  before  the  28th  of 
October  1845  (a).  In  those  cases,  it  is  required  for  the 
purpose  of  doing  that  which  is  necessary  for  the  purpose 
of  putting  the  cause  at  issue,  but  which  can  no  longer 
be  done  by  service  of  a  subpoena  to  rejoin,  which,  under 
the  98rd  Order  (6),  is  not  to  be  issued. 

But  where  the  subpoena  to  rejoin  has  issued  and  been 
served  before  the  28th  of  October  1845,  replication  in 
the  new  form  has  no  office  to  perform,  and  is  not  to 
be  filed. 

In  this  case,  the  cause  is  completely  at  issue,  and  the 
next  thing  to  do  is  to  pass  publication,  which  I  think 
ought  to  be  by  order ;  and  unless  some  reason  can  be 
given  why  publication  should  not  now  pass,  or  any  rea- 
sonable objection  is  made,  I  think  that  upon  this  appli- 
cation, I  may  order  that  publication  do  now  pass. 

After  the  proper  time,  the  Defendant,  if  it  should  be 
necessary,  may  renew  his  motion  to  dismiss. 


(a)  Speneer  v.  AUen^  4  Hare,         (6)  Ord.  Can,  319. 
455. 
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Jan.  ss.  BIDDULPH  V.  Lord  CAMOY& 

Serviceabroad  rpWO  of  the  DefendanU,  Edvard  Henry  Darell  and 
oft  a  sttbpcgna         1.^  .!.«■.  n^it. 

to  appear  and     "**    Wife,  were  resident  in  Belgium.    The  husband  was 

answer  direct-  ^f  unsound  mind,  though  not  so  found  by  inquisition. 
33rd  Order  of 

Masf  1845,  Mr.  jr  ^.  Qooke  moved,  under  the  SSrd  General  Or- 

upon  a  De- 
fendant of  un-  der  of  May  IS^S  {a)f  for  liberty  to  serve  these  Defeod- 

mltw  found     ^^^  ^'^'^  *  subpottia  to  appear  and  answer, 
by  inquisition. 

7%^  Master  of  the  Rolls  said  he  would  consider 
whether  this  could  be  done  under  the  Order  referred  to. 


Jan.  23.  7%^  Master  of  the  Rolls. 

Two  of  the  Defendants,  husband  and  his  wifi^  are 
resident  in  Belgium^  and  a  motion  is  made,  under  the 
first  article  of  the  SSrd  Order  of  8th  Jt%  1845,  for 
leave  to  serve  them  with  a  sabpcena  to  appear  and  answer. 
The  evidence  of  residence  abroad  is  sufficient  to  support 
the  application. 

But  it  appears,  that  the  husband  is  of  unsound  mind, 
though  not  so  found  by  inquisition,  and  the  question  is, 
whether  a  subpoena  ought  to  be  issued  in  such  a  case. 
As  nothing  can  be  done  upon  the  service  without  the 
leave  of  the  Court,  I  think  that  the  motion  ought  to  be 
granted.  The  order  which  is  asked  will  only  have  the 
effect  of  placing  the  Defendant  in  the  position,  in  which 
other  Defendants,  in  the  same  circumstances,  but  resi- 
dent within  the  jurisdiction,  are  placed  without  special 
order. 

Caie 

(a)  Ord,  Can.  397. 
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Care  should  however  be  taken,  that  no  application  is       .lS4t6. 
made  to  enter  an  appearance,  under  the  fourth  article  of    ^"^^'^'^ 
Order  33.,  unless  the  Defendant  should  have  recovered  v. 

at  die  time  when  the  subpoena  is  served.  And  I  think,  Lo^dCAMOYs. 
that  in  this  case,  that  object  may  be  sufficiently  secured, 
by  requiring  the  Plaintiff  to  undertake,  that  he  will  not 
apply  for  an  order  to  enter  an  appearance  for  the  De- 
fendant, without  producing  the  affidavits  which  have  been 
read  on  this  occasion. 


FIESKE  h.  BULLER.  jj".  5. 

7^'R.  GLASSE  applied,  under  the  SSrd  Order  of  upon  an  ap« 

-^^^  May  1845  (a),    for  liberty  to  serve  a  subpana  £vf  a^ 

abroad.    The  affidavit  in  support  of  the  application  jNvna  abroad, 

shewed  merely,   that  the  Defendant,  on  the  17lh  of  o"d»ofJlfffy 

September  last,  was  resident  at  Calais  in  France^  and  1845,  an  affi- 

that  it  was  probable  he  was  still  there ;  but  no  further  shewing  the 

information  was  furnished  as  to  his  subsequent  resi*  V^pf<^^ 

*  rendence 

dence.  abroad  of  the 

Defendant 

seven  weeks 

The  Master  of  the  Rolls  said  there  appeared  to  previous  is  in- 

have  been  no  communication  with  the  Defendant  during 

the  last  seven  weeks,  and  he  therefore  thought,  that  the 

affidavit  was  not  sufficient  to  shew  the  present  residence 

of  the  Defendant     That  the  motion  might  however 

stand  over  to  supply  the  defect 

(a)  Ord.  Can.  S97. 


CASES  IN  CHANCERY. 


Nat.  5.  BROWN  V.  STANTON. 

Liberty  being    IkMB^  AMPHLETT  wmMsdj  under  the  SSid  Order 
given  under        Iwl      -  ,--  /  *     n      1.1  « 

the33rdOrdep  oi  May  1845  («),  for  liberty  to  serve  a  sucpama 

of-Miiyi845,   upon  the  Defendant  in /rrfond 

to  serre  a  mft-     '^ 

pcma  in  /iv* 

land,  the  The  affidavit  in  support  of  the  motion  stated  posi- 

S^'thrL?  ^^^^y»  "P^°  *®  '^^^f  ^f  **^  deponent,  that  the  Defend- 
article  were      ant  was  now  in  or  near  Limerick. 
ten  days  to 

w^l^topTead        ^®  asked  that  the  Court  would  limit,  under  Article  2., 

answer,  or         the  lime  **  after  service  of  subpoena  within  which  such 

demurring         Defendant  was  to  plead,  answer,  or  demur,"  and  he  also 

alone,  but  no  asked  that  a  time  mieht  be  limited  for  demurring  alone, 

order  was  °                                                ® 
made  as  to  the 

time  for  de*  The  Master  of  the  Rolls  said  that  the  Defoidant 

murring  alone,  oygh^  to  have  ten  days  after  the  service  of  the  subpoma 
to  appear,  and  six  weeks  after  appearance  to  plead,  an- 
swer, or  demur,  not  demurring  alone ;  but  he  said  it 
was  not  necessary  to  fix  any  time  for  demurring  alone, 
which  would  be  twelve  days  (£),  according  to  the  usual 
practice. 

(a)  Ord.  Can.  297.  (b)  16th  Older  of  A%  1845, 

Art.  10.    Ord.  Cm.  SSO. 


Note.  —  In  Proton  v.  DiMuonf  Sir  J,  L.  Knighi  Bmee,  on  the 
application  of  Mr.  Headlam,  gave  liberty  to  serve  the  Defendant 
within  the  Grand  Duchy  of  Baden^  and  limited  the  time  for  appear- 
ance, and  for  pleadings  answering,  and  demurring,  not  demarring 
alone.  In  drawing  up  the  order,  a  question  arose,  whether  the  fol- 
lowing paragraph  should  be  inserted,  ^  But  in  case  the  said  Defend- 
ant should  be  advised  to  demur  alone,  he  is  to  do  so  within  twelfe 
days  afler  such  appearance,"  and  also  whether  the  form  o^nbpeena 
mentioned  in  the  orders  oi  May  1845  ought  to  be  varied  in  con- 
formity, under  the  24th  Order  of  May  1845.  (a)  The  Lord  Chan- 
cellor  was  applied  to,  and  a  communication  was  had  with  the  Master 
of 

(a)  Ord.  Can.  293. 


CASES  IN  CHANCERY.  58S 

of  the  Rolls,  who  expressed  himself  as  follows: — ^  The  order  as         1845. 
originally  made  by  the  Vice-ChaDcellor  Knight  Bruce  is  perfectly 
correct,  and  it  is  quite  unnecessary  to  specify  a  limited  time  for  de- 
murring alone,  or  to  make  any  alteration  in  the  form  of  the  iubpcemiy 
under  the  authority  given  by  Order  S4/' 

The  order  and  tubpaena  were  thereupon  directed  to  be  prepared 
in  conformity  with  this  opinion. 


M 


MOORE  V.  PLATEL.  Nov.  is. 

R.  TURNER  moved,  under  the  S2nd  Order  of  On  an  ap- 

May  184i5  {a)j  for  an  order  appointing  one  of  appoint  a  soli- 

the  solicitors  of  the  Court  guardian  ad  litem  of  a  De-  ^^l  guardian 

fendant  of  unsound  mind,  not  so  found  by  mquisition.      Defendant  of 

unsound  mind, 

It  was  stated,  that  the  Defendant  had,  for  some  time,  l^\^  ^?^^^ 
'  '  ^  by  inquisition, 

been  resident  with  a  Mr.  SnavOf  and  that  application  had  the  court  re- 
been  made  to  the  solicitors  of  the  other  Defendants  to  ^"|[  g^tirfied 

undertake  his  defence,  but  that  they  had  refused.  that  no  re- 

lative would 

The  Mastee  of  the  Roli;s.  m^^^^  '*'" 

The  object  of  the  Court  is  to  see  how  tiiis  Defendant 
may  be  best  protected.  You  have  only  applied  to  the 
solicitor  of  the  other  Defendants,  who  hat)  refused ;  but 
it  is  not  stated  whether  any  application  has  been  made 
to  the  relatives,  or  whether  they  will  undeirtake  the  pro- 
tection of  this  Defendant's  interests.  If  they  will  not,  I 
shall  appoint  Mr.  Johnsouy  the  solicitor  of  the  suitors' 
fund,  to  be  guardian ;  but  I  do  not  wish  Uo  do  so  until 
I  am  satisfied  that  no  natural  protector  will  undertake 
his  defence. 

The  matter  had  better  stand  over  for  a  further  affidavit, 
(a)  Or<L  Can.  S96. 


Note. — See  Needham  v.  SmUh^  sBeaoan^  130.,  not^  a.  and  Mtus 
keverakm  v.  Cori,  7  Bcavan^  547. 
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^<«.  25.  HUGHES  v.  THOMAS. 


Exceptions       fllHIS  was  an  injunclion  case.   The  Plaintiff  obtained 
aiuw  on^hc^  ^^®  common  injunction  for  want  of  answer,  which, 

day  they  were  however,  was  afterwards  filed, 
filed.    Held 
that  they 

ftSdS-'^         On  the  20th  of  Nooember,  the   Plaintiff  excepted 
ttanter^  not-      thereto  for  insufficiency,  and  on  the  same  day,  upon  a 
S?mhSder  "**^*°"  ^^^^^  Vice-chancellor  Kmght  Bruce  to  dissolve 
o£May  1845,    the  injunction,  the  exceptions  were  shewn  as  cause.     It 
was  then  proposed  to  refer  the  exceptions  itistanUr; 
but  a  question  arose  whether  this  could  be  done,  since 
the  16tb  General  Order  of  May  1845,  Art.  25.  which 
prohibits  the  Plaintiff  referring  exceptions  for  insuffi- 
ciency until  the  expiration  of  eight  days  from  the  filing 
of  such  exceptions,  {a) 

The  senior  Registrar,  by  the  direction  of  his  Honour 
the  Vice-Chancellor  Knight  Bruce,  applied  to  the  Master 
of  the  Rolls,  (i) 

The  Master  of  the  Rolls  expressed  the  following 
opinion. 

*^  The  Plaintiff  having  filed  exceptions  for  insuffi- 
ciency is  not  without  speci«il  leave  to  procure  an  order 
to  refer  them  within  eight  days.  Order  16.  Art. 
25.  (a) 

"But 

(a)  16th  Order  of  May  1845,         {b)  2  Colly,  239. 
Art.  25.,  and  see  Articles  26.  and 
SS.     Ord,  Can.  284,  285. 
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*'  But  in  an  injunction  cause,  if  the  Defendant  obtain        1845. 
an  order  nisi  to  dissolve  the  injunction,  the  Plaintiff  may 
shew  his  exceptions  as  cause  against  making  the  order 
It/51  absolute. 

^^  He  does  not  ask  for  a  reference,  but  insists  on  his 
exceptions  as  good  cause;  and,  thereupon,  the  Court, 
under  the  general  practice  and  to  avoid  giving  unjust 
credit  to  the  exceptions,  makes  the  reference  mero  moiUf 
or  at  the  request  of  the  Defendant,  and,  to  avoid  un- 
necessary delay,)  imposes  upon  the  Plaintiff  the  condi- 
tion of  obtaining  the  report  in  four  days.  So  much  of 
this  practice  as  relates  (o  time  is  stated  in  art  28 :  the 
rest  is  founded  on  the  old  practice  (a),  which  is  not  al- 
tered even  as  to  time,  although  in  an  attempt  to  collect 
together  the  dispersed  regulations  as  to  time,  it  was 
thought  right  to  mention  this  particular  regulation  as 
to  time  here." 

(a)  See  BUhUm  v.  Birch,  3  2  Har.  Pr.  547.     1  Smkh,  Pr, 

rM.4-J9.  p.4S.    SewimuPiPr.  (5d£d.),  781.     2  Dm.  Pr.  (1st 

551.    Hindis  Pr,  598.    WyalfM  Ed.),  314. 
Pr.  Reg.  5^35.     I  Turn,  Pr.  975. 


HORRY  V.  CALDER.  2)w.4. 

MR.  ALLNUTT  moved,  under  the  28th  Order  of  Bill  filed  in 
May  1845  (i),  for  liberty  to  serve  a  copy  of  the  bUl  Son^tKth 
on  a  Defendant,  after  the  expiration  of  the  twelve  weeks,  of  December 
The  amended  bill  had  been  filed  in  Jub/f  but  no  affi-  gerve  copy 
davit  was  produced  in  support  of  the  application.  **'f'8cd*°"°" 

account  of  the 
The  Master  of  the  Rolls.    After  this  unexplained  d"f,yP*""^^ 
delay  I  roust  refuse  the  motion. 

(6)  0/^.Cafi.  294.,  and  see  23rd  Order  of  itirgiM/ 1841.  Onf.  Can.  171. 
Vol.  VI[.  Q  q 
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Novembers,  DALTON  V.  HAYTER. 

The  words  fllHIS  was  a  motion  to  dismiss  the  bill  for  want  of 
answers"  in  prosecution  under  the  114th  of  the  General  Oi^ 

theiMthOr.  ders  of  iMay  1845.  (a)      The  bill  was  filed  in  184S 

der  of  Mm  Jf  v   / 

1845,  means  against  several  Defendants,  and  afterwards,  by  amend- 

the  last  answer  ^^^j     ^^^  g    ^^   ^^^  ^       rty.      Mr.  B.  filed  his 

ot  any  one  oi  . 

several  De-  answer^  which  became  sufficient  on  the  18th  of  April 

tISat  thL'*'i4'ht  ^®*^>  ^"^  *^'"®  ^^  *®  ^^^^  Defendants   filed  their 

ofone  Defend-  answer  on  the  following  day.    The  Plaintiff  took  no 

to  dismiss  for  subsequent  proceeding  in  the  cause.     Mrs.  Moodjf^  one 

want  of  prose-  of  jhe  Defendants,  had   not  answered;  it  was  stated 

cution  w  not  ,         ,     ,     ,  .         ,     .  .        • 

delayed  bv  his  that  she  had  gone  abroad  since  appearance,  but  it  was 

wu's  nSect  "°'  shewn  that  any  attempt  had  been  made  to  get  in 

to  answer.  her  answer.    It  was  now  moved  on  behalf  of  Mr.  B. 

lions  ^•^the'^'*  that  the  bill  might  be  dismissed  for  want  of  pro9ecuti<Hif 

ast  answei 
md  "  the  ] 
of  several 


last  answer,"     under  the  1 14th  Order  of  May  1845. 
and  "  the  last 


the'eeSi  *°  ^^*  ^^^^^*  ^  support  of  the  motion.  By  the  1 14th 
Order,  and  in  General  Order  of  May  1845(a),  am/  Defendant  may 
der  te  55  move  to  dismiss,  and  the  Court  may  order  accordingly, 
means  the  last  if  a  Plaintiff  does  not  file  a  replication  within  four  weeks 
answers^fed  *^^^^  ^^^  answer,  or  the  last  of  the  answers  is  found  or 
by  several  De-  deemed  snificient,  and  the  question  depends  on  the  true 
fendants.  .  ^,.^ir»ii  i         %  ^» 

construction  of  this  Order.     The  words  "  last  of  the 

answers"  have  reference  to  the  antecedent  expression 
*^  any  Defendant,''  and  mean  the  last  answer  of  ^'  any'' 
such  Defendant;  as  if  a  Defendant  put  in  a  further 

answer. 


(a)  Qrd.  Can.  330, 
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answer^  er  an  answer  to  an  amended  bill)  then  four  weeks        1845. 
after  such  last  answer  be  could  more  to  dismiss* 

Sbgokdlt;  if  ibis  be  not  the  true  construction,  then 
the  last  words  **  last  of  the  answers ''  mean  the  last  of 
the  answers  which  have  then  been  filed ;  otherwise  the 
Plaintiff,  bjr  omitting  due  diligence  to  get  in  an  answer, 
or  by  adding  a  friendly  Defendant,  might,  for  ever,  pre- 
vent a  dismissal  for  want  of  prosecution.  Besides  this^ 
MOtne  of  the  Defendants  may  never  answer  at  all,  for 
the  Plaintiff  may  file  a  **  traversing  note,"  or  the  bill 
may  be  taken  pro  co9ffesso  without  an  answer,  in  which 
case  the  General  Order  would  never  apply.  Accord- 
ing to  this  construction  the  last  of  the  answers  put  in 
was  filed  on  the  19th  of  Aprils  and  became  suiBcient  on 
the  28th  of  Mcn/^  and  the  four  weeks  expired  on  the 
25th  of  June,  after  which  this  Defendant  was  at  liberty 
fco  move  to  dismiss. 

Thirdly  ;  Mrs4  Moody  being  out  of  the  jurisdiction, 
is  not  a  Defendant  within  this  order.  In  the  case  of 
7^e  King  qf  Spain  v.  HuUeit  (a),  a  Defendant  out  of  the 
jurisdiction  was  considered  not  to  be  a  Defendant  within 
the  meaning  of  the  ISth  Order  of  1830.  (b)  So  in  Cooke 
V.  Betham  (c)  and  Bradstock  v.  Whatley  {d)^  a  Defendant 
not  served  with  a  subpoena  was  held  not  to  be  a  Defend- 
ant within  the  same  13th  Order;  requiring  an  order  to 
amend  to  be  obtained  within  six  weeks  after  the  last  of 
the  answers,  if  there  be  two  or  more  Defendants,  is  to 
be  deemed  suflScient. 

Mr.  Greene^  contra.    This  motion  is  premature.    The 
il4th  Order  is,  in  its  terms,  permissive,  and  the  De- 
fendant 

(a)  1  Ruu.  4-  M.i:  (d)  RciU,^2%  Februarif  1844, 

(b)  Ord.  Can.  8.  unreported. ' 

(c)  1  C.  P.  Cooper,  403. 

Q?  2 
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1845.  fendant  is  entitled  to  move  to  dismiss  after  the  lapse  of 
four  weeks  after  **  the  last  of  the  answers  **  is  sufficient 
The  expression  ^*  last  of  the  answers ''  can  only  mean 
the  last  answer  of  all  the  Defendants  who  are  required 
to  answer,  and  here  there  is  a  Defendant  whose  answer 
is  not  yet  put  in.  This  construction  might,  I  admit, 
give  rise  to  abuse,  but  none  is  here  suggested,  and 
the  Court  can  prevent  abuse  of  the  Order  when  it  is  at* 
tempted ;  the  clear  meaning  of  the  words  of  the  Order, 
there  being  nothing  in  the  context  to  qualify  them,  is, 
the  last  answer  of  several  Defendants  answering.  This 
is  more  consistent  with  the  rest  of  the  Orders,  and  it 
must  be  observed  especially  that  the  Plaintiff  is  now  re- 
quired by  the  9Srd  {a)  Order  to  file  but  one  replication, 
and  he  must  do  this  after  the  last  answer  of  several  De* 
fendants  comes  in. 

Again,  the  1 1 8th  (6)  Order  is  in  its  terms  negative,  and 
"  a  Defendant  is  noMo  be  at  liberty  to  move  to  dismiss 
for  want  of  prosecution,  until  after  the  expiration  of  the 
time  within  which  a  Plaintiff  may  obtain  an  order  to 
amend  such  bill,"  and  reverting  to  the  66th  Order  (c),  we 
find  that  he  is  entitled  to  an  order  to  amend  within  four 
weeks  after  **  the  last  of  several  answers  is  to  be  deemed 
sufficient,'*  and  articles  S2  {d),  33  (d),  and  37  {e)  of  Order 
16,  contrasted,  shew  clearly,  that  this  means  the  last 
answer  of  several  Defendants,  and  afford  the  true  ex- 
planation of  **  the  last  answer  "  throughout  these  Orders ; 
therefore,  the  time  to  amend  has  not  elapsed.  It  is  to 
be  further  observed,  that  the  words  **  as  to  such  De- 
fendant" contained  in  the  S6th  Order  of  1833  (g^)  are 
omitted  in  the  118th  Order  of  Jlfoy,  1845.  (A)    Tliis 

shews 

(a)  Ord.  Can.  519.  (e)  Ord.  Om.  888. 

{b)  lb.  332.  Ig)  lb.  42. 

(c)  lb.  508.*  (*)  lb.  532. 

(d)  Ib.2S7. 
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shews  an  intention  that  the  last  answer  was  not  to  have        1845, 

reference  to  the  Defendant  movinff,  ^^"V^^ 

®  Dalton 

It  is  then  said,  that  the  words  *«  last  of  the  answers  "      Hayter, 
in  the  114th  Order  (a)  means  the  last  of  the  answers 
which   may  have  been  filed  at  the  time  of  moving. 
iThe  Master  of  ike  Rolls.    You  need  not  trouble 
yourself  on  that  point,  for  I  am  not  of  that  opinion.] 

As  to  the  third  point,  the  cases  do  not  apply.  Here 
Mrs.  Moody  was  not  out  of  the  jurisdiction  at  the  time 
the  bill  was  filed,  bat  process  was  prayed  against  her  in 
ordinary  course,  and  she  has  appeared.  In  the  King 
of  Spain  v.  Htdlett^  and  in  CooJce  v.  Betham^  and  Brad" 
stock  V.  WhaJtley^  the  Defendant  had  not  appeared  or 
been  served  with  a  subpoena,  as  in  the  present  case. 

The  Master  of  the  Rolls,  without  hearing  a  reply, 
said :  It  has  been  contended  that  the  right  of  a  party  to 
move  to  dismiss  a  bill  for  want  of  prosecution  depends 
on  the  conduct  of  his  Co-defendant,  who  is  no  way  under 
his  control.  It  would  be  singular  if  that  were  so,  and 
upon  a  full  consideration  of  these  Orders,  I  do  not  find 
that  they  admit  of  any  such  construction. 

In  the  Order  114,  art.  1(a),  the  expression  '<  the 
answer  or  the  last  of  the  answers  "  is  applicable  to  the 
case  of  any  one  Defendant,  who  has  filed  one  or  more 
answers  to  an  original  or  amended  bill ;  and  it  means 
the  answer  or  last  answer  of  any  Defendant  claiming  a 
right  to  move  to  dismiss  the  bill. 

But  the  time  when  the  motion  may  be  made  is  not 
independent  of  other  Orders.     Thus,  Order   118  (i) 

directs, 

(o)  Ord,  Can,  530.  {h)  Ord,  Can.  339, 
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directs,  that  a  Defendant  is  not  to  move  to  dismiss  until 
after  the  escpiration  of  the  time  within  which  fh^  PlailN 
tiff  may  obtain  an  order  to  amend  his  bill ;  and  the 
time  within  which  the  Plaintiff  may  obtain  i^n  order  to 
amend  depends  upon  Order  66  (a),  as  afiecfiMl  |)y  Onkr 
14.(6) 

You  are  not  usually  to  impute  to  one  Pefepdant  a 
knowledge  of  that  which  has  been  done  by  his  Cch 
defepdantsi  and  therefore,  when  the  time  for  obtaining 
an  order  to  amend  has  elapsed,  as  far  as  depends  on 
the  case  of  any  Defendant^  that  Defendant  niay  under 
Order  118  (c),  move  to  dismiss. 

But  the  expressions  'Uhe  last  answer,''  and  '^  the 
last  of  several  answers"  in  Orders  66  (a),  apd  16^ 
art.  SS  {d)j  clearly  mean  the  last  of  the  several  answers 
filed  by  several  Defendants,  or  by  more  than  one  De- 
fendant; and  pending  the  time  appointed  by  the$e 
Orders,  as  affected  by  Order  14(6),  the  Plaintiff  is 
entided  to  obtain  ap  order  to  amend. 

And  the  consequence  iSf  that,  although  a  particular 
Defendant  may  be  ei^tided  to  move  to  dismiss  under 
Order  114,  art.  1(c),  and  Order  118(c),  the  Court 
m^y  not  think  it  rig^t  to  make  an  order  according  to 
the  motion.  The  Plaintiff  may  not  have  been  able  to 
proceed  effectually  against  some  oth^r  Defendant,  or 
the  Court  may  think  the  case  such  as  to  justify  or 
excuse  some  delay. 


In 


(a)  Ord.  Can.  308.  (<0  Ord.  Catu  287. 

ib)  lb.  276.  (e)  /*.  5S0. 

(c)  Ib,  332. 
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In  »iiy  such  cftse  the  Court  m^y^  under  Order  21  (a), 
giw  to  the  Pliiatiff  time^  upon  such  conditions  and  on 
such  terms  m  may  be  thought  just  and  reasonable. 

In  this  case,  I  am  of  opinion,  that  the  Defendant's 
motion  is  made  with  perfect  regularity ;  but,  considering 
the  circumstances  (&),  the  motion  must  stand  over  until 
the  appeal  before  the  Lord  Chancellor  has  been  dis- 
posed of* 


1845. 


(a)  Ord.  Om.  89S. 

[h)  The  Defendant  had  filed 
a  demurrer  to  the  bill  which 
had  been  07emi1ed«  He  ap- 
plied for  a  stay  of  the  proceed- 
ing!'pending  the  appc^U  which 


having  iluled,  the  Pluntiff  took 
immediate  steps  to  compel  the 
Defendant  to  proceed  to  put  in 
his  answer.  The  appeal  on  the 
demurrer  had  not  been  disposed 
o(  but  stood  high  in  the  paper. 


TOTTY  V.  INGLEBY. 


Dec.  4. 


TM[R.  BAYLEY  moved,  under  the  29th  Order  of 
ITA  ]^^y  2845  (fl),  after  the  expiration  of  the  three 
we^ks  mentioned  in  that  Order,  for  liberty  to  enter  an 
appearance  fof  a  Defendant  to  a  bill  of  revivor.  The 
^^bpcena  had  been  served  on  the  3d  of  July.  No  explan- 
ation was  given  of  the  cause  of  the  delay  in  making  the 
application;  but  he  argued  that,  as  under  the  62nd  Or- 
der (6),  no  order  to  revive  could  be  made,  without  an 
application  to  the  Couk't  on  notice,  no  prejujdice  could 
resalt  to  the  Defendant. 

The 


Subpoena  to 
appear  to  bill 
of  revivor 
served  on  the 
3d  t/ufy,  and 
an  application 
made  on  the 
4th  of  Decern' 
her  to  enter 
appearance  for 
Defendant. 
Held,  that  the 
Plaintiff  must 
cither  serve  a 
new  subpama 
or  give  notice 
of  motion. 


(«)  Ord,  Can.  994. 


(b)  lb.  307. 
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1845. 


I'be  Master  of  the  Rolls,  howeyer,  said  that  too 
long  a  period  had  elapsed  since  tlie  service,  and,  there- 
fore, the  Plaintiff  mast  either  serve  a  new  subpoena^  or 
give  notice  of  motion. 


Dfc,  i.  10. 


BELL  V.  HASTINGS. 


Liberty  given, 
after  great  de- 
lay, to  serve 
co|)y  bill,  the 
omission  to 
apply  earlier 
having  been 
accidental, 
and  not  for 
delay. 


lyrR.  PRIOR  moved  under  the  28th  Order  of  Maj^ 
'^*-**  1845  (a),  for  liberty  to  serve  a  copy  of  the  amended 
bill  on  a  Defendant,  after  the  expiration  of  the  twelve 
weeks  mentioned  in  that  Order.  The  amended  bill  had 
been  filed  on  the  Uth  of  April  1845. 

Tlie  Master  of  the  Rolls. 

I  cannot  grant  this  application  without  being  satisfied 
that  there  is  no  intention  to  delay  the  prosecution  of 
this  suit.  This  proceeding  may  possibly  delay  the  pro- 
ceedings as  against  all  the  other  Defendants.  You  must 
shew  your  application  is  bon&fde^  and  not  for  delaj'. 


Dec.  10.  Mr.  Prior  now  stated,  that  he  had  an  aflSdavit  that  the 

omission  to  apply  had  been  accidental,  and  not  for  the 
purpose  of  delay :  —  that  the  interrogatories  had  been 
settled  by  counsel ;  and  that  it  was  the  Plaintiff's  inten« 
tion  to  prosecute  the  suit  without  delay. 

The  Master  tfthe  Rolls.    Take  the  order. 

(a)  Ortf.G8ft.S94. 
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1858. 


The  SKINNERS'  COMPANY  v.  The  IRISH      fSf  u',  ui  \l\ 
SOCIETY,  (fl)  17. 19. 20;  21, 

^    '  82,  2.7. 

Nov,  19. 

nPHIS  case,  which  was  formerly   before  the  Court  The/WxASo- 
"*■    upon  an  interlocutory  application  (&),  now  came  SfJrwte^for 

on  for  hearing*  public  pur- 

poses, and  not 
accountable  to 
The  theCompanies 
of  London, 
(a)  This  case  was  affirmed  by      ported   in   consequence  of  its  notwithstand- 
tbe  House  of  Lords  on  the  8th      public  imporUnce.  ^n«  the  latter 

of  Awgtut  1845,  and  is  now  re-        (3)  l  Myl.  4'  Cr.  162.  "^roviJ^^tor 

the  public 
objects,  entitled  to  the  surplus  revenues  of  the  estates  vested  in  the  former. 

After  some  negotiation,  an  agreement  was  entered  into  between  King  JanuM  J. 
and  the  city  of  London^  for  the  grant  by  the  former  to  the  latter  of  a  large  tract  of 
land  in  Ireland^  to  be  colonized  by  English.  It  was  stipulated  that  20,ooo/.  should 
be  advanced  to  be  expended  in  the  undertaking,  that  certain  houses  should  be  built, 
hjc.  The  dty  compulsorily  levied  the  amount  upon  the  city  companies.  In  1613 
King  Jamei  granted  a  charter  creating  a  corporation  (the  Irish  Society),  the  members 
of  which  were  to  be  appointed  by  the  city,  for  the  management  of  the  plantation, 
to  whom  the  land  was  thereby  granted,  but  no  trusts  were  declared.  The  principal 
part  of  the  lands  were  afterwards  divided  in  severalty  between  the  companies,  but 
the  town  lands,  fishings,  &c.  were  retained  by  the  Irish  Society,  who,  after  applying  a 
connderable  portion  towards  public  purposes,  such  as  building  churches,  schools,  &c., 
divided  the  residue  amongst  the  companies.  The  Irish  Society  having  annually  di- 
vided  a  considerable  sum  amongst  its  members  and  made  large  expenditures  in  tavern 
expences,  and  in  other  modes  which  were  objected  to,  a  bill  was  filed  by  one  of  tlie 
companies  against  the  Society,  the  city  of  jLondon,  and  the  Attorney-General,  to 
correct  the  alleged  abuses ;  but  it  wan  held,  that  the  powers  granted  to  the  Society 
and  the  trusU  reposed  in  them  were,  in  part,  of  a  general  and  public  nature,  inde- 
pendent of  the  private  benefit  of  the  companies :  that  the  companies,  though  in* 
terested  in  an^  surplus  which  might  remain  after  the  general  purposes  were  answered, 
were  not  entitled  to  control  the  exercise  of  the  powers  given  for  general  and  public 
purposes,  and  that  the  court  had  not  jurisdiction,  upon  the  application  of  the  com- 
panies to  determine  upon  the  propriety  of  the  expenditure  made,  though  the  dis- 
cretion might  be  controlled  elsewhere  and  in  another  manner.  The  bill  was 
dismissed  with  costs. 

Allegations  and  admissions,  used  for  the  purpose  of  defence  against  attempted  ex- 
tortion, under  the  form  of  legal  proceedings,  or  for  the  purpose  of  obtaining  justice 
irregularlv  when  regularly*  it  could  not  be  bad,  ought  not  to  be  used  as  evidence 
of  the  rights  of  the  parties.  Held,  consequently,  that  allegations  and  admissions, 
made  in  the  course  of  arbitrary  proceedings  against  parties  in  the  Star  Chamber,  and 
in  a  treaty  for  compromise  which  arose  out  of  the  sentence,  and  in  the  proceedings 
which  took  place  before  the  House  of  Commons  in  an  attempt  to  obtain  relief  from 
the  oppression  of  that  court,  could  not  in  any  way  influence  the  judgment  of  this 
court. 
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18S8.  The  bill  was  filed  against  the  Irish  Society  (a  cor- 

^^^^^  porate  body),  against  forty  of  the  Trading  Companies  of 

SKiNinsRs*  the  city  of  London^  and  the  Attorney-General^  seeking  a 

eompMy  declaration,  that  the  Plaintifis  and  the  other  city  com- 

The  Irish  panics  were  entitled  to  the  Jritk  property  in  dispute: 

'^'  that  the  Irish  Society  were  tmstees  for  them  and  fer 
an  account,  &c. 

The  outline  of  this  case  (a  more  complete  statemaot 
of  which  will  be  found  in  the  judgment  of  the  Master  of 
the  Rolls  (a) )  is  as  follows :  — 

In  the  year  1608,  the  principal  part  of  the  provinoo 
of  Ul^er^  in  Ireland^  had,  by  the  attainder  of  the  Bemm 
Catholics  involved  in  the  recent  rebellion,  become  for- 
feited and  vested  in  the  Crown.  King  James  l^  being 
desirous  of  colonizing  it  with  his  Protestant  subjects^ 
proposed  to  grant  out.  the  land  to  persons  willing  to 
undertake  the  work  of  colonization,  upon  terms  con- 
tained in  a  printed  ^<  collection  of  orders  and  eonditiona  ^ 
published  by  his  authority.  This  document  first  stated 
the  object  the  King  had  in  view  as  follows :  —  That  His 
Majesty  "  not  respecting  his  own  profit,  but  the  public 
peace  and  welfare  "  of  Irdand,  by  the  civil  plantation  of 
those  unreformed  and  waste  countries,  was  pleased  to 
distribute  the  escheated  lands  to  such  of  his  subjects  as 
should  seek  the  same,  ^'with  a  mind  not  only  to  benefit 
themselves,  but  to  do  service  to  the  Crown  and  Com- 
monwealth." It  then  provided  that  the  undertakers 
were  to  build  fortresses,  keep  and  furnish  arms  and  mea 
for  the  defence  of  the  settlement^  erect  houses,  fprm 
towosbipst  take  the  oath  of  supremacy*  plant »  qom- 
petept  number  of  English  and  Scottish  tenants ;  aiid  it  also 
provided  ibr  the  foundation  of  market  towns  and  corpor-i 

atioHf 

(«>  PoU,  p.  600. 
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ations  for  the  habitation  and  settling  of  tradesmeii  and  ar-        1 8S8. 
tifici^s,  apd  fpr  free  schools,  parishes,  cbprcbes,  See.  &c,     ''^!!^5f^^^' 

Skinnbbs' 
Commissioners  wew  appointed  by  the  Crown,  and      Company 
on  the  21$t  QfJtdjf  1609,  instrqctiona  given  to  them  as  to     The  I«is« 
the  mode  in  which  the  objects  of  the  Crown  were  to  be       Society^ 
effected.     The  King,  being  desirous  of  engaging  tbq 
citizens  of  London  in  this  work,  apd  to  induce  them  to 
become  undertaker^  of  the  colonization  of  a  large  tract 
of  the  escheated  lands,  caused  to  be  prepared  a  docu- 
ment, setting  forth  the  ^^  motiyes  and  reasons "  to  in-> 
duce  the  city  to  engage  therein.    It  specified  the  *^  fittest 
places  for  the  city  of  London  to  plant,"  apd  which  the 
King  proposed  to  grant,  the  land,  sea  and  river,  <^  com- 
modities **  which  it  produced,  and  ^^  the  profits  which 
Ldndqn  should  receive  by  this  plantation,"  by  the  ad- 
vancement of  trade,  the  employment  of  its  superabupd-> 
ant  population,  J(c*  "  to  the  great  service  of  the  King, 
th(e  strength  of  his  realm,  and  the  advancement  of 
several  trades  and  benefit  of  particular  persons." 

This  proposal  seemed  to  have  undergone  much  cpn-> 
sideration  on  the  part  of  the  city  of  Landm*  (a)  A 
committee  was  appointed  for  investigating  the  matter, 
who  by  a  report,  dated  the  15th  of  December  1609,  re- 
commended, first,  that  15,000/.  should  be  expended, 
to  be  raised  by  way  of  companies  of  the  city  <*  by  the 
poll  according  to  the  rate  of  corn  set  upon  every  com- 
pany "  (b) ;  secondly,  they  specified  the  territory  (c),  and 
privileges  to  be  demanded,  and  the  position  in  which 

the 

(a)  Throughout  this  case  the  assessment  called  the  corn  rate, 

distinetion   b^ween   the   Cor-  by  which  the  companies  were 

poration  pf  thjB  city  Qf  Londpni  respectively  compellahlQ  to  fur* 

and  the  seTeral  corporate  Com-  nish  a  given  quantity  of  corn  for 

panies-  most  be  carefully  borne  the  city  granaries, 

in  minci.  (c)  About    95,000    acres   in 

(6)  That  is,  |iccording  to  an  Coferaine. 
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1 838.  the  cities  of  Deny  and  Ccieraine  were  to  be  built ;  thirdi  ji 
^*^7^f^  the  things  to  be  performed  by  the  undertakers ;  and, 
Skinners*  fourthly,  with  respect  to  the  management,  they  recom- 
Company  mended  the  constitution  of  a  company  in  Lotidon  by 
Tlie  Titrsn  whose  advice  and  direction  all  things  concerning  the 
^^'  plantation  and  undertaking  were  to  be  managed.  This 
report,  forming  the  basis  of  a  proposal,  being  commu- 
nicated to  the  privy  council,  was,  with  some  variations, 
accepted.  By  articles  of  agreement,  dated  the  28th  of 
Janua)if  leOD'-lO,  made  between  the  privy  council  on 
behalf  of  the  King  on  the  one  part,  and  **  the  committees 
appointed  by  act  of  common  council  on  behalf  of  the 
mayor  and  commonalty  of  the  city  of  Umdon  on  the 
other,**  "it  was  agreed  by  the  city  that  the  sum  of 
20,000/.  should  be  levied :  '*  it  provided  for  the  building 
by  the  City  of  the  cities  of  Deny  and  Coleraine^  and  main- 
taining the  castle  of  Culmore^  and  specified  the  lands  and 
privileges  to  be  granted,  and  on  what  terms  and  con- 
ditions. '  This  agreement  was  confirmed  by  the  City  by 
act  of  common  council  of  the  50th  of  January  1609, 
which  enacted,  "  that  for  the  better  ordering,  directing, 
and  effecting  of  all  things  touching  and  concerning  tlie 
said  plantation,  and  the  business  thereunto  belonging, 
there  should  be  a  Company  constituted  **  within  the  citj^, 
consisting  of  a  governor,  deputy,  and  twenty-four  as- 
sistants, who  were  empowered  to  determine  "  what 
should  be  done  or  performed  on  behalf  of  this  city 
touching  or  concerning  the  said  plantation,"  &c.  &c 

Possession  of  the  lands  was  shortly  after  given,,  and 
the  corporation,  who  then  exercised  a  right  of  com- 
pulsoriiy  taxing  the  companies,  directed  the  20,000/. 
to  be  raised  by  the  several  companies,  according  to 
the  assessment;  other  large  sums  were  subsequently 
raised  in  like  manner  and  for  the  same  purpose.  In 
1610,  it  was  projx>sed  by  the  City  that  the  companies 
should  take  a  proportion  of  the  lands  in  lieu  of  the 

money 
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money  disbursed  by  them,  to  be  planted  at  their  own        1838. 
costs,  and  they  were  informed  that,  whether  they  ac-     ^^xh^ 
cepted  the  offer  or  not,  they  would  be  liable  for  the     SKiNiNERs' 
charges  of  the  buildings,  fortifications,  and  also  <*  that,  inpany 

notwithstanding  the  acceptance  of  the  lands,  they  should  The  Irish 
likewise  be  partakers  of  all  benefits  of  fishings,  with  the 
profits  of  towns  and  other  immunities.  This  was  gene- 
rally acceded  to  by  the  companies,  and  subsequently  the 
commissioners  appointed  by  the  City,  made  their  re- 
port, dated  15th  of  October  1813,  stating  that  they  had 
divided  the  lands,  but  that  a  division  of  the  towns  and 
town  lands,  ferries,  and  fisheries  could  not  be  fitly 
made,  but  that  the  rents  and  profits  of  them  might  be 
divided  and  go  amongst  the  several  companies.**  The 
report  was  approved  and  a  division  directed. 

On  the  29th  of  March  1613,  King  James  I.  granted 
his  charter,  whereby  he  incorporated  the  Irish  Society, 
and  he  granted  to  it  the  lands  undertaken,  but  no  specific 
trust  was  thereby  declared.  The  Irish  Society  were 
thereby  empowered  to  determine  all  matters  concerning 
the  plantation,  Sec.  (a),  and  the  members  were  to  be 
appointed  and  removable  by  the  City. 

In  1615,  King  James  I.  granted  to  the  companies 
licences  to  hold  in  mortmain;  and  in  1617f  the  Irish 
Society,  in  pursuance  of  the  prior  agreement,  conveyed 
to  the  several  companies  their  allotment  of  the  lands,  to 
be  held  by  them  in  severalty.  The  Irish  Society  re- 
served the  town  lands,  ferries,  fisheries,  and  timber,  the 
rents  of  which  formed  the  subject  of  this  suit.  After 
the  death  of  James  L,  some  questions  arose  respecting 
ihe  validity  of  the  charter ;  arbitrary  proceedings  were 
adopted  by  King  Charles  I.  in  the  Star  Chamber,  against 
the  city  of  London^  the  Irish  Society,  and  the  com- 
panies^ 
(a)  Sec  post,  p»  619. 
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IAS8.        pfttiies.     That  Court  decreed  a  i-epeal  of  the  charter, 

^'^!^!^     And  imposed  a  fine  of  70,000f.  on  the  City  and  the  IriA 

Srinnbiis*     Society.      A  complaint  was  made  to  the  House  of 

Comptftijr      Commons^  who  resolved  that  the  proceeding  was  iliegaL 

The  lai sk      A  promise  was  made  to  restore  the  charter,  but  in  oonse* 

^^^^*      qoence  of  the  eiyil  war,  this  was  not  done  till  IQ6%  when 

CharleB  11.  granted  a  new.  charter  similar^  with  some 

variationsi  to  the  former.    After  the  granting  of  the  new 

charter^  the  Irish  Society  again  executed  conveyances  of 

the  respective  allotments  of  the  Unds  to  the  difierent 

companies.    From  that  time,  the  difihrent  compaoies 

held  their  lands  in  severalty,  and  the  Iruh  Society  re* 

tained  the  town  lands,  ferries,  and  fisheries*  They  applied 

a  considerable  portion  in  public  purposes,  such  as  in 

building  and  repairing  churches  and  chapels,  b  public 

schools,  in  paying  schoolmasters,  in  building  bridges 

and  fortifications,  and  in  a  variety  of  other  public  ot^ts, 

and  they  divided  the  surplus  amongst  the  city  companies. 

The  Skinneri  company  having  become  dissatisfied 
with  the  modern  expenditure,  filed  thia  biU|  cbSTging 
breaches  of  trust  and  mismanagement  on  the  part  of  the 
Irish  Society.  It  appeared  that,  on  the  average  of  the 
last  eight  years,  the  net  rental  was  about  10,000il  a 
year,  of  which  there  was  divided  amongst  the  com- 
panies, no  more  than  2000/.  a  year.  The  average 
amount  expended  by  the  company  for  their  tavern  ex- 
penses and  entertainments,  amounted  to  474/.,  and  they 
divided  amongst  themselves  for  attendance  money,  about 
425/.  a  year.  The  other  prominent  items  of  expenditure 
objected  to  were  as  follows :  —  An  annual  contribution  of 
56/.  17s.  ed.  for  the  Dem/  Race  Plate,  a  like  sum  for 
Colonel  Ponsonh^B  monument,  payments  of  688/.  9».  iA 
flnd  2fi24/.  95.  Od.  in  respect  of  the  Cderaine  electiodi 
and  payment  of  large  sums  in  tuvei'n  etpen<ses,  gfatiliti^ 
nnd  fees  to  the  members  of  the  Irish  Society.    The 

following 
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following  table  will  show  the  rental  and  the  application  * 
thereof  for  three  years  immediately  before  the  filing  of 
the  bill:-— 


i8sa 

1831. 

1838. 

Pfinoanent   paym^nla   and 

€          M. 

di 

£      «. 

d. 

£      $.    *. 

Quit  Bents  (Ireland)     - 

703  14 

7 

704     1 

9 

668     8  10 

Expenses  of  sehools  (Ir#. 

land).  •        .        •        .. 

439  19 

9 

438  18 

H 

468     9    fi 

Salaries,  &c.  (Ireland) 

629  18 

0 

591   10 

8 

693  10    8 

6dbrie*and  gntuilies  (Eng- 

land)   .... 

721     7 

8 

898     4 

0 

611     0    0 

Cbaritable  donation*  (Ire- 

land)    -        .        .        . 

195    4 

n 

530    0 

0 

1,556     1     8 

Donations  (  England  ) 

52  10 

0 

525    0 

0 

__ 

Abatemlnta  to  tenanto 

109    3 

9 

109     fi 

9 

109    3     9 

Law  expenses   ... 

1,697     5 

0 

262  13 

4 

3,460    0    8 

Incidental   expenses    (Ire- 

.    land)    -        -        -        - 

521     0 

H 

620  18 

1 

199  11     7 

Incidental  expenses  (Eng- 

land)   ^        .        .        . 

100    7 

6 

556  15  m 

895     S    9 

Expenses  of  deputation 

650     0 

0 

793  16 

0 

Tavern  expenses 

357  18 

4 

601    13 

3 

458  14     3 

Allowance  to  members 

424    0 

0 

615  10 

0 

593  15    0 

Irish  chamber  expenses 

75  18 

8 

183  15 

4 



Surrejing  expenses  *- 

. 

7  10 

0 

_ 

Divided  amongst  the  twelve 

companies     ... 

1,200    0 

0 

3,498  13 

4 

— 

Total   expenditure  of  each 

year      ...        . 

7,878     7 

6 

10^937  10 

9 

9,101  17  10 

The  net  receipts  for  the  corresponding  years  were  — 


1830. 

1831. 

1832. 

Receipts            ... 

£ 
10,575 

£ 
12,973 

£ 

9,396 

Several  documents  were  produced  in  evidence,  in 
which,  id  1688,  1713,  1715,  and  1789,  the  in^  Society 
bad  stated  that  they  were  *Urustees"  for  the  Idmdon 
companies,  and  like  admissions  had  been  made  by  the 
^ity  of  JUmdon.  Thus  in  their  defence  to  the  proceedings 
in  the  Star  Chamber,  the  City  insisted,  that  they  '^bad 
nothing  to  do  with  the  said  plantation,  and  that  their 
i>ati1es  were  used,  merely  for  the  transaction  of  afiairs, 

and 


The 
Skinnbrs' 
Comptny 

#. 
The  IiiUH 
.  Society. 


\ 
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18S8«       and  for  lerying  and  raising  of  money  for  the  said  plan- 

^"^^n^^^    tation,  upon  the  companies  of  the  city,  which  conld  not 

Skinkghs'     he  done  but  by  act  of  common  council.'*    This  defence 

0>ropw>y      ^as,  however,   over-raled   by  the  Court,  the  nego- 

Tbe  Irish     tiatton,  agreement,  &c.  having  been  with  the  City.    The 

^^^^'      City  made  a  similar  statement  in  the  petition  to  the 

House  of  Commons,  in  1641.    In  a  petition  to  King 

Charles  I.  they  stated,  that  the  grant  of  the  lands  «*  was 

in  trust  for  the  several  companies  of  London  and  the 

particular  men  who  disbursed  the  monies  towards  the 

plantation;"  and  in  a  report  of  a  Committee  of  Inquiry 

appointed  by  the  Court  of  Aldermen,  it  was  stated,  that 

the  lands,  fishings,  and  customs,  had  been  granted  unto 

the  Irish  Society,  for  the  use  of  the  several  companies 

of  London  who  were  at  the  charge  of  building,  &c. 

'    The  cause  now  came  on  for  hearing. 

Sir  W.  W.  FolUtt  (Attomey-General),  Mr.  Wigram^ 
and  Mr.  LXoyd^  for  the  Plaintiffs,  contended  that  the 
/nsA  Society  were  mere  trustees  for  the  city  companies, 
who  had  furnished  the  means  for  making  the  plantation, 
and  that  they  had  repeatedly  admitted  themselves  to  be 
such.  That  the  public  purposes  contemplated  by  the 
charters  had  now  been  fully  performed,  by  the  building 
of  the  houses,  the  settlement  of  the  plantation  &c.,  and 
that  the  rents  of  the  reserved  lands  &c  belonged  to  the 
companies.  That  the  Society  had  been  guilty  of  clear 
breaches  of  trust,  by  the  application  of  the  funds  to  the 
private  purposes  of  the  individual  members,  and  in  other 
improper  modes,  and  that  this  Court,  in  the  exercise  of 
its  ordinary  jurisdiction,  would,  by  its  decree,  adopt 
measures  to  prevent  the  future  misapplication  of  the 
income  of  the  property. 

Mr. 
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Mr.  Kinderd^  and  Mr.  Wood^  for  the  Irith  Society,  1838. 
insisted,  tbat.tbey  were  a  political  body  invested  by  the 
Crown  with  important  public  trusts  and  large  discre- 
tionary powers,  like  those  given  upon  the  formation  of 
plantations  in  America^  for  the  benefit  of  the  plantaticm  The  Irish 
in  connection  with  the  city  of  London^  and  for  the  benefit  ^^'^^'X* 
of  the  citizens  at  large.  That  constant  usage,  the  abso- 
lute dominion  exercised  by  the  Society  over  the  company 
as  well  as  over  the  income  of  the  property,  and  the 
absence  of  all  interference  by  the  companies  showed 
that  the  Society  did  not  stand  in  the  relation  of  trustees 
to  the  company ;  that  if  they  had  conducted  themselves 
improperly,  they  were  answerable  only  to  the  Crown. 
That  the  corporation  of  London  had  the  power  of 
aflTording  redress,  and  of  removing  the  members  of  the 
Society ;  and  that  the  Plaintiffs  had  no  rights  capable 
of  being  enforced  by  bill  in  equity. 

Sir  C.  Wetherell^  The  Hon.  C.  E.  Law  (The  Recorder), 
and  Mr.  BandeUj  for  the  City  of  London^  joined  in  re- 
sisting the  claim  of  the  Plaintiffs,  contending,  that  by 
the  charter,  a  trust  had  been  created  for  general  public 
purposes ;  that  the  corporation  had  delegated  to  them 
a  supreme  visitatorial  power  and  control,  which  this 
Court  ought  not  to  interfere  with ;  and  that,  though  the 
Crown,  by  information  or  other  proceedings,  might  in- 
terfere with  the  management  of  the  Iriih  Society,  still 
the  Companies  could  not  sustain  a  private  suit  for  that 
purpose. 

Sir  B.  M.  Bdfe  (Solicitor  General)  and  Mr.  Wrmf, 
for  the  Crown,  insisted  that  the  rents  of  the  reserved 
portion  were  wholly  or  primarily  devoted  to,  and  ought 
to  be  applied  in  furtherance  of,  the  general  public  objects 
of  the  plantation;  that  the  Crown  had  delegated  to 
the  Irish  Society  a  discretionary  power,  which  this 
Court  had  no  jurisdiction  to  control. 

Vol.  VII.  R  r  Mr. 


602  CASES  IN  CHANCERY. 

^JJJJj  Mr.  PemberUm,  Mr.  BornOfy,  Mr.  Walker,  Mr.  J. 

The  BiisseOj  Mr.  S.  Skarpe^  Mr.  Cbiritr,  Mr.  Teed^   Mr. 

Skwnbrs'  j«.«,^,  Mr.  WhUmanh^  Mr.  &^«rr,  Mr.Hi^fer,  Mr. 

^r^^  l^tf«rf>ig:,Mr.JBa£^,andMr.Z>m^forotto 

ThclRUH 

®^'^-  Sir  JKfF.Fotfrf/ in  reply. 

Attomej^General  v.  Middkton  (a),  P^nn  v.  JSoZr/- 
OTor^  (i)  £r  parte  Berthampstead  Free  School  (c),  -A- 
torruy^General  v.  Snyikies{d),  The  Jttomey-General  r. 
7^  Z)i^<;  ^  Marlborough  {e\  Uorice  v.  7^  BisAcp 
^  Durham  {g\  Cok^s  Fourth  Inst.  {h\  The  Bishop  if 
Deny  v.  The  Irish  Society,  were  cited. 


Nov.  19.  The  Master  of  the  Roixs. 

The  Plaintifls  in  this  cause  are  the  Company  of  the 
Skinners  of  the  city  of  London  ;  the  Defendants  are 
the  Society  of  the  governor  and  assistants,  I/mdon, 
of  die  new  plantation  in  Ulster,  within  the  reakn  of 
Ireland,  who  are  usually  called  the  IriA  Society,  the 
company  of  Mercers,  and  about  forty  other  companies 
of  the  city  of  London,  John  Thomas  Thorpe,  Henry 
SchuUes,  and  Her  Majesty's  Attorney-General. 

The  Irish  Society  is  a  corporate  body,  possessed  of 
and  entitled  to  certain  ferries,  fisheries,  and  town  lands 
in  Ireland,  and  the  bill  prays,  that  it  may  be  declared 
that  the  Plaintiffs  and  the  other  companies  who  oon- 
tribuLcd  to  the  expensdis  of  the  new  plantation  in  Ulster, 
are  beneficially  entitled  to  the  rents  and  profits  of  the 
said  ferries,  fisheries,  and  town  lands,  subject  only  to 
certain    payments   and    charges,   and    that    the  irish 

Society 

(a)  2  Vei,  sen.  926.  (e)  3  Mad.  498. 

{b)  1  Ves.  sen.  444.  (g)  9  r4r«.599.,  10  Vei.  p.  534, 

(c)  2  Vet,  4-  B.  134.  (A)  247. 

id)  2  MifL  4-  Or.  135. 
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Society  are  trustees  of  the  same  rents  and  profits^  so  1838. 
subject,  for  the  Plaintifi  and  the  other  companies.  ^^"*^ 
The  bill  further  prays  for  an  account  of  such  rents  Skinnbrs' 
and  profits,  arid  for  a  partition  of  the  ferries,  fisheries,  Company 
and  town  lands,  between  the  Plaintifls  and  the  other  The  Irish 
companies,  or  (if  such  partition  ought  not  to  be  made)  ^* 

for  the  removal  of  the  Irish  Society  from  bemg  such 
trustees,  and  that  other  trustees  may  be  appointed ;  or 
that  some  other  arrangement  may  be  made,  for  securing 
to  the  Plaintifls  and  the  other  companies  the  due  pay- 
ment of  their  respecdve  shares  of  the  said  rents  and 
profits:  the  bill  also  prays  for  a  receiver  and  injunc* 
tion,  and  for  further  relief. 

There  are  four  distinct  parties  whose  interests  or 
claims  have  been  brought  into  question.  First  The 
companies  of  the  city  ofLondorij  for  whom  the  Plaintifi 
insist  that  the  Irish  Society  are  mere  trustees,  bound  to 
account  to  them,  and  without  any  right  or  discre- 
tionary power  to  apply  any  part  of  the  income  of  the 
property  vested  in  them,  for  any  public,  charitable,  or 
other  purpose. 

Secondly.  TheinsASociety,  who  admit  that  they  have  - 
no  beneficial  interest  in  the  property,  and  that  they  are 
trustees  for  the  companies  of  any  surplus  which  may 
remain  after  answering  certain  public  purposes,  but 
claim  to  have  a  discretionary  power  to  apply  so  much  of 
the  income  as  they  may  think  fit  for  those  public  pur- 
poses, without  being  liable  to  account  for  the  same  to 
the  companies. 

Thirdly.  The  city  of  "London^  who  resist  the  claim  of 
the  Plaintifls,  and  claim  for  themselves  a  species  of  visita- 
torial or  superintending  power,  enabling  them  to  con- 
trol the  conduct  and  proceedings  of  the  Irish  Society; 
and, 

U  r  2  Fourthly. 
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1838.       .    Fourthly.  The  Attorney-General,  who,  on  belttlf  of 

^^^     the  Crown,  suggests  that  the  rents  and  profits  are  appl^- 

Skinners*    cable  to  public  purposes. 
Compaoy 

The  Irish  As  nothing  can  be  determined  as  between  co-defend- 
ants on  the  present  occasion,  the  substantial  qnestioD  io 
the  cause  is,  whether  the  IrisA  Society  has,  independently 
of  the  companies  and  without  being  subject  to  account 
to  them,  a  discretionary  power  to  apply  any  part  of  the 
rents  and  profits  of  the  estates  vested  in  them,  for  pur- 
poses which  they  deem  beneficial  to  the  public,  with 
reference  to  the  plantation  in  Ireland  which  is  men. 
tinned  in  the  pleadings.  The  Irish  Society  may  be  an- 
swerable to  the  city  of  London^  or  to  the  companies  as 
represented  or  protected  by  the  city  of  London^  or  to  the 
Crown,  yet,  if  it  is  not  answerable  to  the  companies 
severally,  in  this  Court,  the  Plaintifis  are  not  entitled  io 
the  relief  which  they  ask  by  this  bill.  On  the  other 
hand,  if  the  Society  had  no  such  discretionary  power  as 
they  claim,  and  are,  as  trustees,  answerable  to  the  com- 
panies, severally,  for  all  their  receipts  and  payments, 
the  Plaintifis  are  entitled  to  relief;  their  right  haa  been 
denied,  and  accounts  have  been  refused  to  them. 

The  Irish  Society  now  subsists  under  a  charter  of  King 
Charles  II.,  dated  the  10th  April  1662  :  that  charter  was 
principally,  and  as  to  most  of  its  details,  founded  on  a 
former  charter  granted  by  King  James  I.  on  the  29th 
March  1613,  and  from  the  mode  in  which  the  case  was 
stated  and  argued  on  all  sides,  it  appears  to  me  necessary 
to  consider  the  circumstances  under  which  the  first 
charter  was  granted,  so  fiir  as  those  circumstances  are 
proved  by  the  evidence  in  the  cause.  From  the  evi- 
dence it  appears,  that  in  the  year  1608,  the  greatest 
part  of  the  six  several  counties  of  Armagh^  Tyrone, 
Cderainey  Donegal,  Fermanagh,  and  Cavan,  bad,  by  es- 
cheat or  forfeiture,  come  into  the  possession  of  the  Crown, 

and 
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and  that  King  James  L,  being  desirous  to  promote  the        1838. 
public  peace  and  welfare  o{ Ireland  by  a  civil  plantation  of    ^^xhe^"^ 
what  were  called  **  those  unreformed  and  waste  coun*     Skinnbbs' 
tries/  proposed  to  induce  EngUs/i  and  Scotch  persons  to  ^P^^y 

emigriite  thither»  and  undertake  the  plantation  on  certain     ^®  ^"^ 
terms;  and  for  that  purpose,  he  caused  to  be  published 
a  collection  of  such  ^*  orders  and  conditions  "  as  were 
to  be  observed  by  the  undertakers,  upon  the  distribu- 
tion and  plantation  of  the  lands. 

It  is  plain  from  these  *^  orders  and  conditions,"  that 
the  King  did  not  merely  contemplate  the  benefit  of  the 
persons  who  should  undertake  the  plantation,  or  <^  colony'' 
as  it  is  called  in  another  document,  but  that  he  had  a 
great  public  object  in  view,  and  to  carry  that  into  effect, 
desired  to  engage  such  of  his  subjects,  as  well  of  Great 
Britain  as  oilreland^  as,  '*  being  of  merit  and  ability, 
should  seek  the  lands,  with  a  mind  not  only  to  benefit 
themselves,  but  to  do  service  to  the  Crown  and  common- 
wealth.'' It  was  intended  to  appoint  commissioners  for 
setting  forth  the  several  proportions  of  the  lands,  and  for 
the  ordering  and  settling  the  plantation,  according  to  such 
instructions  as  should  be  given  unto  them  by  His  Majesty 
in  that  behalf.  Such  commissioners  were  appointed,  and 
instructions  given  to  them  on  the  21st  July  1609;  but 
befi>re  that  time^  the  King  became  desirous  to  engage 
the  city  o(  London  in  the  undertaking,  and  caused  to  be 
prepared  a  paper,  setting  forth  **  motives  and  reasons 
to  induce  the  city  o{  London  to  undertake  the  phinta- 
tion  in  the  north  of  Irdand!^  These  ^*  motives  and 
reasons,"  (after  suggesting  that  the  ruinated  city  of  D^i^, 
and  another  place  at  or  near  the  Castle  of  Coleraine^ 
seemed  to  be  the  fittest  places  for  the  city  of  London  to 
plant,  and  that  the  situation  was  such,  that  the  same, 
espeoiaUy  the  Derrjfy  might  be  made  by  land  almost 
impregoaUe,)  set  forth,  that  His  Majesty  might  be 
pleased  to  grant  unto  those  towns,  not  only  corpora- 
tions with  such  liberties  and  privileges  for  their  good 
12  r  S  government 
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1838.  governtnent  8ca  as  migbt  be  oonvoiient^  bot  abo  tbt 
whole  territory  and  country  between  theniy  uriiich  wat 
above  twenty  miles  in  length,  bounded  by  the  sea  on 
the  north,  the  river  Bonn  on  the  east,  and  the  river  of 
Deny  or  Lough  FogU  oa  the  west;  out  of  whi<^  1000 
acres  more  might  be  allotted  to  each  of  the  towns  for 
their  commons,  rent  free ;  the  rest  to  be  jdanted  with 
such  undertakers  as  the  city  of  London  should  think 
good  for  their  best  profit,  paying  only  for  the  same 
the  easy  rent  of  the  undertakers.  The  ^'  motives  and 
reasons  **  further  set  forth,  that  His  Majesty  might  be 
pleased  to  grant  to  those  towns  the  benefit  of  all  the  cus- 
toms of  imports  and  exports  for  twenty-one  years,  pay- 
ing only  a  yearly  rent  of  6$.  SeLf  and  would  be  pleased 
to  buy  the  salmon  fishing  in  the  rivers  of  Bonn  and 
tMigh  ToyUy  and  bestow  the  same  on  the  towns  for  their 
better  encouragement;  and  likewise  to  grant  them 
licences  to  transport  all  prohibited  wares  growing  on 
their  own  lands,  and  the  admiralty  on  the  coasts  of  Tk/r^ 
connett  and  Coleraine;  and  then  were  specified  **the 
land  commodities  **  which  the  north  o(  Ireland  produced, 
*<  the  sea  commodities,''  and  <*  the  profits  which  London 
should  receiveby  the  plantation ;  **  and  the  profits  whi<^ 
were  described  were  of  a  public  nature,  affecting  the 
general  welfare  of  the  city. 

These  <^  motives  and  reasons  ^  were  intended  to  be,  and 
afterwards  became,  the  subject  of  conference  between 
certain  persons  authorized  to  act  for  the  city,  and  certain 
members  of  the  King's  council,  and  precepts  were  issued 
by  the  lord  mayor  to  induce  the  companies  of  the  city  of 
London  to  appoint  persons  to  act  for  them ;  and  the  first 
answer  having  been  given  and  disliked,  because  given 
before  any  conference  had  with  the  King's  council  for  Lr^ 
land,  persons  were  afl»rwards  appointed  committees  for 
such  conference  by  the  city,  and  such  committees  *<  had 
(as  is  stated  in  the  precept  dated  the  24th  of  Jufy  1609),  re- 
ceived 
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oeiTedsuch  satisfaction,  as  well  of  the  honour  of  tbeaction  18d8. 
and  the  good  that  might  come  to  the  kbgdom  and  city  by 
the  same,  as  the  profit  that  was  likely  to  redound  to  par- 
ticolar  adventurers  as  had  given  good  encouragement  to 
Ae  committee  and  o&ers  to  become  adventurers  therein, 
and  liberty  was  also  given  for  furdier  satisfaction,  that  all 
things  should  be  answerable  to  that  which  was  rqK>rted, 
that  certain  men  should  be  chosen  and  sent  by  the 
d^  to  view  the  place^  and  make  return  to  the  city, 
so  that,  if  it  proved  not  answerable  to  that  which  was 
reported,  and  profitable  for  the  undertakers,  the  city 
might  be  at  liberty  to  leave  the  undertaking,  any  thing 
then  done  notwithstanding."  Under  these  circumstances, 
the  court  of  aldermen  ordered  precepts  to  be  sent  to 
the  several  companies  of  the  city,  requiring  them  to  call 
their  companies  together,  to  understand  what  every  par- 
ticular man  would  willingly  adventure  to  the  same,  so  that 
the  committees  might  be  fully  instructed' to  give  answef 
to  the  council  of  Ireland  on  Friday  then  next,  the  £8th. 

Precepts  were  accordingly  issued.  It  does  not  ap- 
pear, however,  that  this  course  was  pursued;  for  an 
order  of  the  court  of  common  council,  dated  the  1st 
of  August  following,  was  made,  which,  without  taking 
notice  of  any  willing  adventurers,  or  any  offers  of  con- 
tribution, recites,  that  the  privy  council  had,  theretofore, 
signified  His  Majesty's  pleasure  to  divers  aldermen  and 
commoners  concerning  the  intended  plantation,  and 
that  divers  aldermen  and  commoners,  elected  by  that 
court,  had  had  conference  with  the  council  for  Ire^ 
land  about  the  same,  and  then  proceeded  as  follows :  — 
<*  It  is  this  day,  therefore,  upon  the  motion  and  com- 
mandment of  the  lords  of  His  Majesty's  privy  council, 
signified  to  divers  aldermen  and  commoners  of  this  city, 
upon  Sunday  last,  (the  SOth  July)  at  the  council  table, 
concluded  and  agreed,  that  four  wise,  grave,  and  discreet 
jB  r  4  citizens 
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1 888.  dtizens  'of  this  city,  should ' be  presently  sent  to  view  the 
place  for  the  intended  plantation  in  IrdomiJ^  and  it  was 
thereopon  ordered,  that  four  persons  therein  named,  Mhm, 
Broads  Hugh  Hanmerdiy^  Bxbert  TntmA^  and  Jbfo 
Rawleyf  ^^idionld  forthwith,  at  the  city's  chai^^es,  undei^ 
take  the  voyage  into  irlanit  and  survey  and  iriew  the 
place  and  grounds  intended  for  the  new  plantation  there^ 
and  make  report  to  the  city,  at  their  return  from  thence^ 
of  their  opinion  and  doings  touchbg  the  same."  The 
persons  appointed  to  be  viewers  received  from  the  ci^ 
SOOl.  for  their  expenoes,  and  then  proceeded  on  their 
mission  to  Ireland. 

It  qipears,  therefore,  diat  at  this  time^  the  Kio^a 
government  was  in  treaty  with  the  city  of  Lomtbmf  to 
midertake  some  portion  of  hb  plantation,  and  that  the 
city,  before  entering  into  any  engagenaent,  proceeded,  by 
commissioners  or  agents  of  their  own  and  at  their  own 
expence,  to  ascertain  the  &cts  necessary  for  their  con- 
sideration. 

By  an  order  of  the  court  of  aldermen  dated  28th  No^ 
vember  1609,  it  appears  that  the  commissioners  had  then 
returned  and  made  their  report,  and  an  additiooai  som 
of  1002.  was  ordered  to  be  paid  to  them,  and  on  Sd  JDe- 
cember  1609,  the  court  of  common  council,  after  noticing 
that  the  lords  of  the  council  expected  presently  to  hear 
the  resolutbn  of  the  city  touching  the  plantation,  it  was 
ordered,  that  Sir  Stephen  Soame  and  others,  *^  calling  unto 
them  the  four  commissioners  or  viewers,  should  meet 
together,  to  advise  and  consider  of  all  circumstances  and 
matters  fit  to  be  remembered  about  the  plantation,''  mod 
they  were  to  be  ready  to  make  report  t6  the  next  common 
council,  in  writing,  of  their  opinions  tonchii^  the  same, 
<*  whereby  the  city's  rescdute  answer  conoeroing  the  sakl 
intended  plantation  might  be  made  and  delivered  to  the 
lords  of  the  council "  the  16th  o(  December  next. 

On 
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Oa  the  1 5th  of  Decembetf  the  report  of  the  committee  1 838. 
was  mad^  and  it  recommended,  in  substance,  that  the 
sum  of  money  to  be  expended  should  only,  be  15,000^^ 
and  that  the  same  should  be  raised  by  way  of  com- 
panies, and  in  companies  by  the  poll,  according  to  the 
rate  of  com  set  upon  every  company;  but  some  of  the 
inferior  companies  were  thought  fit  to  be  spared ;  yet  that 
such  as  were  known  able  men  in  those  companies  should 
set  proportionably  with  men  of  like  ability  in  other  com- 
panies; and  for  this  levy  it  was  proposed,  that  an  act 
should  be  passed  in  the  court  of  common  council* 

After  this  statement  as  to  the  sum  and  the  mode  of 
raisii^  it,  the  committee  daimed,  that  the  Deny  and  the 
town  otColeraine  should  .be  the  places  where  two  cities 
should  be  erected;  that  unto  Deny  4000,  and  unto 
Cdlendne  3000  acres  of  land  should  be  laid,  and  that 
the  rest  of  the  territory  and  county  of  Colerainef  esti- 
mated at  16,000  acres  of  temporal  lands,  should  be 
undertaken.     Various  privileges,  varying  from  those 
mentioned  in  the  first  project,  were  proposed  to  be 
claimed,  and  it  was  suggested,  that,  seven  years*  time 
should  be  asked  for,  **  to  make  such  other  reasonable 
demands,  as  time  should  show  to  be  needful  but  could 
not  presently  be  foreseen."    The  report  then  stated  what 
was  proposed  to  be  done,  and  finally  suggested,  that  all 
things  should  be  managed  and  ruled  as  follows :  <<  It  is 
thought  best  that  a  company  be  constituted  here  in 
Lond0^  of  persons  to  be  selected  for  that  purpose,  and 
corporations  to  be  carried  on  in  the  two  cities  of  Deny  and 
Colerainef  but  all  things  concerning  this  plantation  and 
undertaking  to  be  managed  and  performed  in  Ireland  by 
advice  and  directk>n  from  the  company  here  in  London.^ 
The  rqport,  containing  this  suggestion,  which  was  the 
first  germ  of  the  Irish  Society,  was  approved  by  the 
common  coiuicil,  and  Mr.  Recorder  and  others  were 

appointed 


610  CASES  IN  CHANCERY. 

1898.  appointad  to  present  the  sanie^  88  the  city's  answer,  to  die 
lords  of  the  oouncil.  This  was  done,  and  the  loids  of 
the  council,  hating  objected  that  15,000/.  was  Coo  small 
a  sum,  did  not  accept  the  offer;  in  conseqoenoe  of  which, 
the  coort  of  common  cooncil,  on  the  S2nd  December^  cst" 
dered  that  the  sum  of  50002.  should  be  added  to  their 
former  repcurt,  in  respect  of  buying  in  of  private  inte- 
rests and  other  charges,  and  the  committees  formerly 
appointed  were  required  to  deliver  the  former  regortf 
with  that  sum  added,  as  their  answer  to  the  lords  of  the 
counciL  With  this  answer  the  lords  of  the  oomidl  ap- 
peared to  have  been  satisfied,  and  in  contemplation  of 
a  final  agreement,  measures  were  very  soon  adopted  by 
the  dty,  for  carrying  the  project  into  execution,  on  their 
part.  On  the  8th  of  Jamuny  1609-10,  at  a  common 
council  then  held,  it  was  enacted,  granted,  and  agreed, 
that  Sir  Thomas  Bennett  and  twenty-two  other  persons 
then  named,  and  the  four  commissioners  or  viewers  diat 
were  sent  from  the  city  into  Ireland  to  view  the  intended 
place  for  plantation  should,  fi*om  time  to  dme,  meet  and 
have  conference,  as  well  amongst  themselves  as  with  such 
commissioners  as  should  be  appointed  by  the  lords  of 
the  council,  touching  the  intended  plantation  in  Ulster; 
and  the  said  committees  before  named  were  to  take 
advised  care  and  consideration  of  all  matters  whatsoever, 
that  to  them,  in  their  discretion,  should  be  thought  fit  to 
be  propounded,  moved,  or  done  on  the  behalf  of  the 
ci^,  touching  the  same  plantation,  a»  the  matter  itself^ 
being  of  that  consequence  and  importance^  did  merit, 
and  Sir  Thomas  BennM  was  appointed  to  be  the  presi- 
dent  of  the  said  committees. 

And  it  was  further  enacted,  for  ilie  better  expediting 
of  the  service,  that  a  present  taxation  should  be  made 
of  the  said  sum  of  20,000L,  and  a  present  levy  made 
of  one^fourth  part  thereof,  and  that  the  sum  of  5000/. 

should 
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should  be  taised  by  wvfrof  companies  of  the  dty,  and        18S8. 
in  companies  by  the  poll,  according  to  the  rate  of  com     ^'^'^nT^ 
set  upon   every  company;  that  some  of  the  inferior     Skinners' 
companies  were  to  be  spared,  yet  such  as  were  known      Company 
aUe  men  in  those  companies  were  to  be  set  proportionably     The  Imsh 
with  men  of  like  ability  in  other  companies,  according,  as         <x^^y* 
in  the  report  of  the  committees,  confirmed  by  the  common 
council,-  is  mentioned ;  the  same  monies  to  be  speedily 
raised,  and  to  be  paid  on  or  before  the  feast  of  the 
purificatbn  next  ensuing,    unto  Mr.  Cornelius  Fisie^ 
chamberlain  of  the  city,  who,  by  the  said  court,  was  ap- 
pointed treasurer,  as  well  for  the  receipt  and  payment 
of  the  said  50002.,  as  of  the  rest,  being  15,000^,  when 
it  ahould  be  required.    On  the  following  day,  (the  9th 
of  Januiuy)  precepts  were  issued  for  the  purpose  of 
carrying  into  effect  the  taxation  and  levy  accordingly. 

The  Lords  of  the  coundl  and  the  committees  of 
the  city  soon  afterwards  came  to  an  agreement. 
Articles  were  drawn  up  and  settled;  they  bear  date 
the  28th  of  Januatyf  I6O9-IO9  and  they  were  approved 
and  allowed  by  the  court  of  common  council  on  the  SOth 
of  the  same  month ;  and  from  the  course  of  proceed- 
ing which  I  have  stated,  it  appears,  that  although  it  was 
at  one  time  su$y;ested  that  individuals  should  willingly 
undertake  or  voluntarily  contribute  to  the  undertaking, 
eveiything,  at  length,  centered  in  the  city,  and  in  the 
court  of  commcm  council  as  representing  the  city :  the 
dty  undertook  and  was  to  perform;  the  dty  was  to 
provide  the  funds,  and  the  city  was  to  have  the  profit; 
the  city  was  set  in  motion,  by  what  has  been  called  the 
pressure  of  the  Crown  or  of  the  government,  and  was, 
by  its  agents,  the  contracting  party  with  the  govern- 
ment* WiUi  the  companies,  otherwise  than  as  they  were 
involved  in  or  formed  part  of  the  general  body  of  the 
city,  the  Crown  had  no  negotiation  or  dealing.    The 

Crown 
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1888.  Crown  did  not,  as  it  seems,  concern  itsetf,  dtiher  with 
the  means  by  which  the  city  was  to  perform  its  under- 
taking, or  with  the  inducements  to  be  held  out  to  indi- 
viduals, further  than  as  such  inducements  were  secured 
by  the  general  terms  of  the  project,  and  the  motives 
and  reasons  presented  to  the  city.  It  may  reasonably 
be  supposed,  that  when  the  court  of  common  cooncil,  in 
performance  of  the  contract,  found  it  necessary  to  exer* 
cise  a  somewhat  questionable  power  of  taxation,  sug- 
gestions of  some  benefit  to  result  to  those  upon  whom 
the  charge  was  imposed,  would,  in  some  manner,  be 
made,  and  that  such  was  the  case  is  extremely  pro- 
bable from  the  nature  of  the  transaction  itself  and  is 
apparent  from  the  subsequent  proceedings ;  but  in  the 
formal  acts  at  the  time,  the  companies  are  treated  as  the 
instruments  by  which  the  sums  assessed  or  the  amounts 
taxed  should  be  levied,  and  the  levies  were  not  made 
upon  any  property  of  the  companies,  but  in  companies 
by  the  poIL  That  the  levies  were  compulsory  and  en- 
forced against  reluctant  parties  by  the  power  of  the 
city,  is  shewn  by  abundant  evidence  in  this  case. 

At  the  same  common  council  by  which  the  agreement 
was  approved  and  allowed,  it  was  orduned  and  enacted, 
that  <<  for  the  better  ordering,  directing,  and  eflfectiog  of 
all  things  touching  and  concerning  the  said  plantation 
and  the  business  thereunto  belonging,  there  should  be  a 
company  constituted  and  established  within  tlie  city  of 
hondon^  which  should  consist  of  one  governor,  one 
deputy  to  the  governor,  and  twenty-four  assistants ;  that 
the  governor  and  five  of  the  assistants  should  be  alder- 
men ;  that  Mr.  Recorder  should  be  one  of  the  assistants, 
and  that  the  deputy  and  the  rest  of  the  assistants  should 
be  commoners  of  the  city ;  and  after  providing  for  the 
continuance  of  the  company  by  election  in  the  court  of 
common  council,  and,  appointing  the  present  members  of 

the 
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the  company,  it  was  enacted  and  agreed,  that  the  com- 
pany should  have  authority  to  hold  courts,  and  in  the  same 
to  treat  and  determine  of  all  matters  and  causes  concern- 
ing the  business  that  to  them,  in  their  discretion,  should 
be  thought  fit;,  and  also  to  direct,  appoint,  and  demand 
what  should  be  done  or  performed,  on  behalf  of  the  city, 
^touching  the  plantation,  and  to  give  orders  and  direc- 
tions in  England  into  Ireland^  for  the  ordering  and  dis« 
posing  of  all  things  concerning  the  intended  plantation, 
or  any  thing  belonging  to  the  citizens  o(  London  under- 
taking in  that  part  of  Ireland,  as  also  for  the  receiving, 
ordering,  disposing,  and  disbursing  of  all  sums  of 
money  that  were  or  should  be  collected  or  gathered 
for  that  purpose,  and  generally,  for  any  other  matter 
iocideot  or  belonging  to  the  business  and  affiiirs  in 
IMer. 


18S8. 

'    The 

SXINKERS* 

Company 

r. 

The  Irish 

Society. 


This  enactment  or  order  was  the  practical  adop- 
tion, by  the  city  of  London^  of  the  suggestion  made  by 
the  commissioners  in  the  preceding  month  of  December. 
This  company  as  it  is  called,  though  it  was  only  a  com- 
mittee of  persons  appointed  by  the  court  of  common 
council,  was  the  Irish  Society  previously  to  its  incor- 
poration, and  may  be  conveniently  distinguished  by  that 
name.  It  proceeded  to  carry  into  effect  the  agreement 
entered  into  with  the  Crown,  and  the  members  of  the 
Society  were  so  far  recognised  by  the  Crown,  that  ap- 
plications wer^  made  to  them  in  respect  of  matters  relat- 
ing to  the  plantation*  Thus,  by  an  order  of  the  common 
council,  dated  7th  of  June  1610,  it  appears,  that  the 
King's  Commissioners  for  Ireland^  desired  that  2000 
acres  of  land  agreed  by  the  articles  to  be  passed  to  the 
city^  should  be  spared  and  left  out  of  the  intended  assur- 
ance, to  the  intent  that  the  same  might  be  otherwise 
disposed  of,  and  that  Alderman  Cockaine^  the  governor, 
had  signified  that  th^  company  [society],  of  themselves, 

had 


6U  CASES  IN  CHANCERY. 


1838.       bad  not  power  to  comply  with  that  derire»  but  thai  the 

"^y^     SAOAtt  WM  to  be  done  bj  act  of  oommoD  ooondl,  and 

SuMifKEs'     had  promised  the  oommiaskmers  to  propoimd  the  aame  * 

Compaay      ^  ^j^^  ^^^  ^^^^  of  oonmum  ooandl  then  to  be  hohkn; 

ThelaisB     which  being  dooe,  it  was  ordered,  that  the  intended 

^^^^^'      assurance  from  His  Majesty  should  be  made  for  the 

whole  quantity,  accordmg  to  the  intent  of  the  artidc^ 

without  omitting  the  8000  acres  in  question.     Again  in 

Jufyf  1610,  the  King's  LiA  Commissioners  made  to  the 

company  or  society  four  proposals,  which  were  repotted 

to  the  common  council,  by  whom  two  of  the  proposab 

were  acceded  to  and  the  other  two  were  r^ected,  ^  in 

regard,  it  was  coneeiyed,  the  granting  and  yidding  to 

them  would  prove  to  be  very  prejudicial  to  the  city;" 

upon  a  subsequent  day,  one  of  the  rejected  proposab 

was  yielded. 

On  the  14th  of  January,  1610*11,  an  order  made  by 
the  court  of  common  council  afibrds  the  fiiht  formal 
indmation,  as  to  the  mode  in  which  the  companies  of  the 
city  were  to  be  concerned  or  interested  in  the  intended 
plantation.    Aftor  authorising  the  Society  to  let  the 
fishings  for  seven  years,  for  such  fine  or  rent  as  they 
should  think  fit  and  convenient,  for  the  most  benefit 
and  profit  of  the  city,  it  was  ordered,  that  precepts 
should  forthwith  be  sent  to  every  several  company  of 
the  city,  *<  to  require  them  to  assemble  themselves  to- 
gether, and  to  advise  amongst  themselves,  whether  they 
would  consent  and  agree  to  take  and  accept  of  lands,  in 
lieu  of  the  monies  already  by  them  disbursed  or  to  be 
disbursed  towards  the  said  plantation,  and  so  to  build 
and  plant  the  same,  at  their  own  cost  and  chai^ges  ac- 
cordingly, as  by  the  printed  book  of  the  plantation  was 
required ;  or  else^  whether  they  would  refer  the  lettii^ 
of  the  lands  there,  and  the  managing  of  the  whole  busi- 
ness there,  unto  the  said.  Governor  and  assbtants  of  the 

Society 


CASES  IN  CHANCERY.  615 

Society  for  the  time  being ;  and  that  every  compthy  be  18S8. 
required}  by  the  same  prece{it,  to  ddiver  thar  answer  in 
writing  on  Seaurday  then  next  in  the  forenoon,  at  the 
GttUdhMy  unto  the  said  Governor  and  assistants,  whe* 
ther  of  the  two  said  ofhrs  they  will  embrace;  to  the 
intent  that  the  said  Gbvemor  and  assistants,  upon  the 
answer  of  the  several  companies  of  the  city,  may  make 
a  perfect  relation  to  die  next  court  of  common  council 
there  to  be  holden,  which  was  appointed  to  be  on 
Monday  next,  toudiing  the  resolution  of  the  several 
companies  of  the  said  city,  to.  the  intent  that  such 
further  course  might  then  be  taken  therein  as  shbuld  be 
thought  fit" 

In  the  precept  which  was  issued  in  pursuance  of  this 
order,  and  which  bears  date  the  last  day  ot  January^  1610- 
1 1,  it  was  repited,  that  the  King  had  granted  unto  the  city 
of  LoTidon  the  city  of  Deny  and  town  of  CoUratne^  with 
7000  acres  of  common  land  thereunto  adjoining,  and 
fishings,  and  divers  other  immunities,  privileges,  and  fran- 
chises, paying  four  marks  per  annum,  and  that  the  city* 
had  undertaken  to  dispend  in  building  of  houses  and 
fortifications,  and  for  freeing  of  foreign  titles  the  sum  of 
20,000&,  and  that  also  His  Majesty  had  further  granted 
to  the  city,  divers  other  lands  in  the  county  of  Ccle- 
raine,  and  other  undertaken  lands  to  build  thereupon, 
which  building  was  to  be  performed  in  such  manner  as 
was  expressed  in  the  printed  book  then  extant,  yet  with 
this  addition,  that  they  were  to  have  and  enjoy  the  same 
lands  afteir  the  IrisA  measure  being  far  better  than  other 
ordinary  undertakers  had;  and  then  the  precept  pro- 
ceeds as  follows :  —  ^*  And  forasmuch  as  the  Governors 
and  committees  for  the  plantation  in  Ireland  are  now 
instantly  to  take  care  for  the  letting  and  disposing  of 
the  kinds  in  the  county  of  Colerainej  and  other  lands 
so  undertaken,  to  be  used  and  managed  for  the  benefit 

of 
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1888.  of  this  city,  which  would  otherwise  prove  •  great  hin- 
drance and  loss,  especially  for  that  the  time  of  the  year 
is  now  most  convenient  for  the  plantation  to  proceed, 
yet  it  is  thought  fit,  that  the  offer  of  those  lands  be  first 
made  to  the  several  companies  of  this  city,  who  have 
and  are  to  disburse  the  same,  and  bear  the  charges 
of  buildings  before  mentioned :  these  are  therefore  to 
charge  and  command  you,  that  yourselves,  together 
with  the  assistants  of  such  other  of  your  company  as 
you  shall  thmk  fitting,  do  forthwith  assemble  together, 
and  advise,  whether  you  will  accept  of  a  proportion  of 
the  same  lands,  accordmg  to  the  quantity  of  your  dis- 
bursements, to  be  by  you  undertaken  and  managed,  ac- 
cording to  the  printed  book  for  plantation,  or  that  you 
will  refer  the  letting  and  disposing  thereof  to  the 
Governor  and  committees*  And  that  you  certify  to  the 
Governor  and  committees,  in  writing  under  your  hands, 
at  the  Guildhattj  on  or  before  the  7th  day  of  February 
next  coming,  what  shall  be  your  full  determination 
therein,  to  the  end  the  business  may  the  sooner  be 
effected,  wherein  you  are  to  take  advertisement,  that 
your  companies  are  to  pay  and  bear  their  proportion  of 
the  charge  of  the  building,  fortifications,  and  freeing  of 
the  tides,  whether  they  accept  of  the  said  ofier  of  the 
lands  or  no;  and  also,  that  notwithstanding  the  ac- 
ceptance of  the  lands,  you  shall  likewise  still  be  par- 
takers of  all  benefits  of  fishings  with  the  profits  of  the 
towns  and  other  immunities  whatsoever." 

In  consequence  of  these  proceedings,  eight  of  the 
principal,  and  ten  of  the  inferior  companies  signified 
their  consents  to  accept  of  the  lands,  to  plant  upon  the 
same  according  to  the  printed  book  of  plantation,  and 
the  other  companies  signified  their  denial ;  whereupon 
it  was,  on  the  28th  o{  Fdnnary^  1610-11,  ordered,  that 
the  companies  who  consented  should  have  lands  allotted 

to 
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to  them,  and  provision  was  made  for  the  event  of  the        1838. 
other  companies  within  a  fortnight,  and  upon  further 
consideration,  altering  their  minds,  and  consenting  to 
accept  of  lands  in  lieu  of  the  monies  disbursed  and  to  be 
disbursed  by  them  towards  the  plantation  in  Ireland. 

From  these  documents,  it  appears  to  have  b^en  under- 
stood, that  the  companies  of  the  city  had  not  previously 
undertaken  the  plantation,  but  that  the  plantation,  being 
undertaken  by  the  city,  was,  in  default  of  other  means, 
to  be  carried  into  execution  by  the  society,  or  com- 
mittee appointed  by  the  city,  but  that  it  was  thought 
desirable,  that  the  undertaking  should  be,  at  least  in 
part,  performed  by  the  incorporated  companies;  and 
that  the  city,  having  entered  into  the  undertaking, 
having,  by  their  power,  levied  the  means  of  carrying  it 
on,  and  being  actually  engaged  in  carrying  it  on,  by 
their  Governor  and  committee  or  company,  offered  to 
each  of  the  incorporated  companies  an  option,  either  to 
undertake  the  plantation  of  a  portion  of  the  lands  ac- 
cording to  the  printed  book  for  plantation,  or  to  refer 
the  letting  and  disposing  thereof  to  the  Governor  and 
committees.  It  was  an  offer,  (which,  by  some  of  the 
companies,  was  at  this  time  accepted,)  to  give  or  allot 
lands,  in  lieu  of  the  monies  disbursed  and  to  be  dis- 
bursed towards  the  plantation,  and  the  companies  were 
informed,  that  whether  they  accepted  the  land  or  not, 
they  were  to  pay  and  bear  their  proportions  of  the 
charges  of  buildings,  fortifications,  and  freeing  titles, 
and  that,  notwithstanding  their  acceptance  of  the  lands, 
they  should  be  partakers  of  all  benefits  of  fishings,  with 
the  profits  of  the  towns  and  Qther  immunities  whatso- 
ever. 

After  these  proceedings,  the  undertaking  continued  to 

be  carried  on  by  the  company  or  society,  under  the  con- 

V0L.VII.  Ss  trol 
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]  888.  trol  of  the  city :  the  nioDey  mentioned  was  levied)  in- 
creased taxation,  and  additional  levies  becane  necewaiyt 
and  were  made.  On  the  credit  of  thern^  the  city  ad* 
vanced  monies  to  the  Society,  which  were  afterwards 
repaid,  and  the  power,  which  the  city  exeicmed,  of  oom- 
mitment,  was  frequently  acted  upon  to  compel  payro«it 
of  the  assessments.  It  is  to  be  observed,  that  by  an  order 
of  common  council^  dated  the  lOth  of  July^  1610-1 19  by 
which  an  additional  taxation  of  10,000L,  and  a  present 
levy  of  5Q00L  was  ordered,  the  precept  which  was  then 
ordered  was  to  require  every  several  oompany  to  as- 
semble and  advise  among  themselves,  and,  thereupon, 
certify  to  the  Governor  and  committee  of  the  plantation, 
whether  they  would  willingly  yield  to  the  supply  of 
10,000/.,  or  would  be  content  to  lose  all  the  money 
they  had  already  disbursed,  and  pass  over  their  r^ght 
therein  to  such  as  would  undertake  the  payment  for 
them,  and  to  free  and  discharge  them  of  all  other  pay- 
ments thereafter  touching  the  plantation. 

It  is  apparent,  that  at  this  time,  the  companies  were 
understood  to  have  an  interest  in  the  sums  they  bad 
been  compelled  to  pay,  and  the  court  of  common  coun- 
cil was  probably  understood  to  have  power  to  declare  a 
forfeiture.     ^ 

During  the  time  to  which  1  have  hitherto  referred, 
no  charter  had  been  granted,'but  the  city  had  proceeded, 
on  the  faith  that  an  assurance  of  the  land  would  be 
made  to  them.  The  lands  are,  in  the  precept  of  the  last 
day  of  January^  1610-11,  mentioned  as  having  been 
granted,  though  in  fact  they  were  not  so,  and  on  the  8th 
of  January  16 12-1 S  it  was  ordered,  that  Mr.  WiUiam 
Cockayne,  the  first  governor  of  the  company,  should  be 
and  continue  governor,   until  the  assurance  from  the 

King 
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King  unto  the  city  concerning  the  plantation  should  be        1838  . 
oimuned  and  finished.  ^^The^^ 

6kinnbrs' 
The  charter  of  Jamei  was  obtained  soon  after  the  date         ™pany 
of  this  order.     It  b  dated  the  29th  day  of  March^  161S,     The  Iruh 
and  after  recitmg  the  King's  intention,  and  that  the  mayor,  '  ^' 

commonalty,  and  citizens  oi  London  had  laudably  under- 
taken a  considerable  part  of  the  plantation  in  Ub^,  and 
were  making  progress  therein,  proceeds  to  consolidate 
the  city  and  town  of  Derry^  and  all  the  territories  and 
hereditaments  thereby  granted,  into  one  county  to  be 
caHed  the  county  of  Londonderry;  to  declare  that  the 
city  of  Derry  should  be  called  Londonderry^  to  define 
the  extent  of  the  city  of  Londonderry  and  town  of 
Coieraine^  to  incorporate  the  citizens  of  Londonderry 
and  to  declare,  that  they  should  have  a  mayor,  alder- 
men, sherifls  and  chamberlain.  The  mayor^  com- 
monalty, and  citizens  were  empowered  to  make  laws 
and  ordinances,  so  that  such  laws  and  ordinances  were 
certified  by  the  city  of  Londonderry^  under  their  common 
seal,  to  the  Society  of  the  Governor  and  assistants, 
London^  of  the  new  plantation  in  Ulster  after  mentioned, 
within  four  months  after  the  making  of  such  laws  and 
ordinances,  to  the  intent  that  the  same  Society  might 
ratify  and  confirm  such  laws  and  ordinances,  within  six 
months  after  the  delivery  of  the  certificate,  or  else,  within 
the  same  time,  to  declare  the  same  to  be  improper.  The 
laws  and  ordmances  were  to  be  valid  when  confirmed 
by  the  Society ;  but  if  declared  improper,  were  to  be 
wholly  void. 

The  charter  then  appointed   the  first  mayor  and 

aldermen,  sheriflk,  chamberlain,  and  chief  burgesses, 

and  then   proceeded  to  constitute  the  Irish  Society, 

^  for  the  better  ordering,  directing,  and  governing  all 

Ss  2  and 
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1838.       and  all  manner  oF  things,  for  and  concerning  tbectdsNis 
^^^Ij^*^"^     and  city  of  Londonderry^  and  the  county  of  Londirn^ 
Skinnbrs'     derry^  and  the  plantation  to  be  made  within  the  same 
^^r'     «t7  and  connty,  »>cl  other  b..ine»es  belonging  to  the 
The  Irish     same."     After  incorporating  the  Society,  giving  them 
^'      power  to  purchase,  receive,  and  possess  lands,  directii^ 
the  constitution  and  mode  of  election,  and  naming  the 
first  members,  the  charter  granted  that  the  members,  or 
any  nine  of  them,  whereof  the  governor  or  hu  deputy 
was  to  be  one,  should  have  full  power  of  assemblmg  and 
holding  a  court,  and  in  the  same  court  and  meeting  ''to 
do,  hear,  transact,  and  determine  all  and  all  manner  of 
matters  and  things  whatsoever  of,  for,  or  concerning  the 
plantation  or  government  aforesaid.*    And  also  to  direct, 
constitute,  and  ordain,  (for  and  on  the  part  of  the  dfy 
of  London  in  England)^  all  <*  things  which  for  or  con- 
cerning the  plantation,  supply,  or  establbhment,  con- 
stitution, and  government  of  the  city  oi  Londonderry^  and 
of  all  other  the  lands  and  tenements  thereafter  granted, 
should  seem  to  be  most  profitable  and  expedient"    And 
also  to  send  orders  and  directions  from  England  to  Lre^ 
land  *<  for  the  ordering,  directing,  and  disposmg  of  all 
and  all  manner  of  matters  and  Uiings  whatsoever  of  or 
concerning  the  same  plantation,  or  the  disposition  or 
government  thereof,  and  also  for  the  recdpt,  ordering, 
and  laying  out  of  all  sums  of  money  now  collected  and 
received,  or  hereafter  to  be  collected  and  received,  and 
generally  any  other  cause,  matter,  or  thing  whatsoever 
concerning  the  direction   or   ordering  the  plantation 
aforesaid,  or  concerning  any  other  things  whatsoever, 
which,  by  the  true  intent  of  the  charter,  could  or  ought 
to  be  done  by  them,  for  the  better  government  and  mie 
of  the  city  and  county  oi  Londonderry!* 

Tlie  charter,  after  giving  power  to  elect  oflkers,  and 
to  make  ordinances  for  the  government  of  Londonderry 

for 
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for  ten  jrears,  and  making  many  other  regulations  re-  18S8. 
api^tiog  Londonderry^  grants  to  the  Irish  Society  and  ^"^^^^ 
tbeir -auccesaors  the  several  ports,  towns,  and  lands  Skinnebs* 
which  are  described  at  great  length,  and  all  fealty  and  ^^^^7 
services  &c^  hereditaments,  and  appurtenances,  to  be  The  Irish 
held  as  amply  as  the  King  had  the  same,  with  certain  ex*  ^*^' 

.captions  specified ;  to  hold  the  premises,  to  the  only  pro- 
per use  and  behoof  of  the  said  Society  of  the  Governor 
^and  assistants,  and  their  successors  for  ever,  to  hold  the 
city  of  Londonderry^  and  the  4000  acres,  next  adjoining 
upon  the  Deny  side,  and  the  town  of  Cokraine,  and  the 
SOOO  acres  to  the  same  adjoining,  of  the  King,  in  free 
burgage,  as  of  the  castle  of  Dublin^  and  to  hold  the  rest 
of  the  premises  of  the  King,  as  of  his  castle  of  Dublin^ 
/by  fealty  only,  in  free  and  common  socage,  render- 
ing the  rents  therein  mentioned.  The  Society  cove- 
nanted to  convey  certain,  lands  to  the  Bishop  and  Dean 
of  Deny  within  a  year,  to  keep  and  maintain  for  ever 
the  fort  of  Ctdmore^  to  convey  certain  glebe  lands 
within  a  year.  Provision  was  then  made  that  the  timber 
growing  on  the  lands  of  Glantonkeine  and  Killetragh 
should  for  ever  after  be  converted  towards  the  plantation, 
and  the  building  of  houses  and  edifices  to  be  made  as 
therein  mentioned,  and  to  be  spent  towards  other  neces- 
sary uses  for  the  kingdom  of  Ireland^  in  the  same  king- 
dom, and  not  for  any  other  cause  to  be  merchandised  or 
sold.  The  customs  were  then  granted  to  the  Society 
for  99  years  for  a  rent  of  1  Ss.  4td. :  the  ofiBce  of  Admiral 
was  granted  for  ever,  on  the  coast  or  shores  of  Tyr- 
connelf  Cderaine^  and  county  of  Londonderry^  and  to 
these  were  added  various  other  important  powers  and 
privileges. 

It  is  to  be  observed,  that  by  an  order  of  the  SOth 
January^  1610-11,  the  Irish  committee,  or  company,  as 
it  ^as  called,  was  made  to  consist  of  the  Governor, 

55  3  deputy 
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18S8.  deputy  governor,  and  twenty-four  assistanlt.  ^  an 
order  of  the  81st  Mtuf^  1611,  eleven  atiirtattte  vere 
added,  and  by  the  last  appointment  previous  to  tlie 
charter,  which  was  made  by  the  court  of  common  council 
on  the  8lh  January^  1612-15,  the  company  conaisled  of 
the  governor,  deputy  governor,  and  thir^-three  assist- 
ants* The  charter  reduced  the  assistants  to  the  or^ind 
number  of  twenty-four,  but  the  Governor,  the  deputy 
governor,  and  the  twenty-four  assistants  named  in  the 
charter,  were  the  same  Governor,  deputy  governor,  and 
twenty-four  of  the  thirty-three  assistants  chosen  by  the 
city  in  January^  1612-1 S. 

From  this  statement,  it  is  ^parent,  that  the  hiA 
Society  originated  with  the  city,  and  that  the  powers 
conferred  upon  it  by  the  charter,  thougji  by  no  means 
identical  with,  were  suggested  by,  the  powers  given  to  it 
by  the  order  of  the  80th  January^  1610,  and  it  may  rea- 
sonably be  inferred,  that  it  was,  at  the  request  of  the  dly, 
that  the  constitution  of  the  Society,  and  the  powers  to 
be  conferred  upon  it,  were  considered  and  granted  by 
the  Crown. 

But  this  makes  no  difference  in  the  effect  of  the 
constitution,  or  in  the  inferences  to  be  deduced  ftom 
the  powers  granted  to  the  Society  by  the  charter,  and  it 
is,  I  think,  impossible  to  read  and  consider  the  charter, 
without  coming  to  the  conclusion,  that  the  powers 
granted  to  the  Society  were  more  extensive  than,  and 
very  different  from,  any  which  in  the  ordinary  course  of 
affairs  are  vested,  or  would,  upon  this  occasion,  have 
been  invested,  in  mere  private  trustees  for  the  benefit 
of  particular  undertakers.  The  powers,  indeed,  are 
many  of  them  of  a  public  and  political  nature,  and 
considering  the  charter  in  connection  with  the  contem- 
poraneous circumstances,  I  think  it  must  have  been  un- 
derstood 
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derstood  that  the  poweri  and  estates  granted  to  the  18S8. 
Irisk  Society  were  given  for  the  public  purposes  of  the 
plantaUon,  and^  so  far  as  was  consistent  with  those  pur- 
poses, for  the  benefit  of  the  city  of  London ;  and  in- 
dependently of  the  public  or  general  benefits^  which 
might  accrue  from  the  enconragement  or  increase  of 
trade  with  Ireland^  and  the  employment  of  persons  who 
might  be  disposed  to  emigrate  thither,  and  the  better  go- 
vernment and  rule  of  the  city  and  county  o(  Londonderry^ 
it  was  intended  and  understood,  that  the  companies  of 
London  were,  with  the  burthen  of  undertaking  the 
plantation  of  such  lands  as  might  be  allotted  to  them,  to 
receive  such  benefits  as  were  ofiered  to*  and  might  be 
realised  by  other  undertakers,  on  the  conditions  pro- 
posed by  the  original  book  for  plantation,  accompanied 
by  such  additional  advantages  and  protection,  as  were 
intended  to  be  secured  by  the  power  and  interest  of  the 
dty  of  London^  and  by  the  constitution  of  the  Irish 
Socie^,  and  the  powers  conferred  upon  it 

Tike  companies  of  London  are  in  no  way  mentioned 
in  the  charter,  nor  does  the  Crown  appear  to  have 
noticed  them,  at  the  time  in  any  way ;  but  the  previous 
appointment  of  the  Society,  committees  or  company, 
by  the  court  of  comiqon  council,  and  the  previous 
proposals  and  oflers  made  by  the  Society  to  the  com- 
panies, as  well  as  the  events  which  soon  followed  the 
date  of  the  charter,  appear  to  me  to  shew,  that  the 
companies  were  intended  to  profit  in  the  way  that  I 
have  mentioned ;  and  it  would  further  appear,  that  not 
the  eighteen  companies  only  who  are  mentioned  in  the 
order  of  the  S8th  February^  1610-11,  but  all  the  other 
companies  had  consented  to  become  undertakers.  The 
charter  expressly  states,  that  the  Society  was  to  have 
power  to  make  ordinances,  on  the  part  and  behalf  of 

As  4  the 
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1888.        the  city  of  London^  and  it  does  not  seem  that  the 

^'^^IJ^^^'     Society  did,  under  tlie  charter,  arrogate  any  independ^ 

Skinners*      eut  authority. 
Company 

The  iRisa  So  early  as  April,  161 S,  additional  iiinds  w^e  want- 

"^^'  ing,  and  it  became  necessary  to  consider  hoir  die 
division  of  lands  among  the  companies  was  to  be 
efiected;  by  an  order  of  common  covncil  dated  the 
SOth  day  of  that  month,  an  additional  levy  of  lO^OOO/". 
was  ordered,  and  it  was  enacted,  that  every  several 
company  of  the  city  should  have  its  several  share 
and  proportion  of  the  lands,  according  to  the  monies 
by  them  disbursed;  respecting  the  goodness  or  bad- 
ness thereof,  the  same  lands  to  lie  all  entirely  together, 
and  not  dispersedly  in  several  places,  and  that  the 
same  lands  should  be  proportioned,  according  to  the 
goodness  or  badness  thereof;  with  respect  to  that  where 
the  land  was  bad,  an  allowance  should  be  made  in  die 
quantity,  to  make  it  equal  in  value  to  that  whidi  was 
better,  so  tliat  no  prejudice,  or  as  little  as  might  be, 
might  happen  to  any  company  in  the  allotting  oT  the 
.  said  lands,  which  were  afterwards  intended  to  be 
divided  by  lots.  On  communication  of  the  King's 
pleasure  by  the  Recorder  and  Governor  of  the  Society, 
it  was,  on  the  24th  of  June,  1613,  ordered,  that  as  well 
certain  walls  and  fortifications,  as  also  certain  houses  in 
Deny,  should  be  raised,  made,  and  builded  up  together, 
and  in  such  manner  and  form,  as  the  committees  ap- 
pointed for  the  said  plantation  should  think  fit  and 
direct  in  that  behalf.  By  a  further  order  of  common 
council,  made  on  the  same  day,  after  reciting  that  '*  in 
so  noble  a  work  so  taken  to  heart  by  the  King,  and 
wherein  this  city,  upon  the  hopeful  success  thereof,  had 
already  expended  and  were  like  further  to  expend  great 
sums  of  money,  it  was  generally  thought  fit,  (as  ajmatter 
much  importuning  (he  advancement  of  the  said  work, 

as 
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as  well  for  the  general  satiafaction  of  the  several  com-        1858. 
paoies  of  the  city  who  bad  undertaken  the  same,  as  also     ^"^^j^jf^^ 
for  accommodating  such  other  affairs  and  circumstances,     Skinners' 
as  from  time  to  time  thereafter  should  be  offered  to  the      Company 
further  consideration  of  that  court),  that  some  great  and     The  Irish 
worthy  magistrate  of  the  city,  accompanied  by  some       ^^lety. 
commoner  of  special  countenance  and  credit,  should  be 
sent  into  those  parts,  on  the  behalf  of  the  city,  to  take 
exact  notice,  view,  and  account  of  the  whole  work  of 
plantation,  and  of  every  circumstance  and  thing  apper- 
taining thereunto/' 

Mr.  Alderman  Smithies  and  Mr.  MaUhias  Spring" 
iam^  were  accordingly  appointed  to  go  into  Ireland^ 
and  in  the  meantime  to  confer  with  the  Governor, 
deputy  fgovernor,  and  assistants  of  the  Insh  Society 
for  their  better  instruction,  and  to  inform  themselves  of 
the  things  necessary  to  be  remembered ;  and  authority 
was  given  to  them,  by  the  court  of  common  council, 
*'  lo  take  an  exact  notice,  view,  and  account  of  the  plant- 
ation) and  of  all  works  and  other  things  whatsoever  done, 
and  to  be  done,  and  of  all  disbursements  and  accounts 
concerning  the  same,  as  also  to  judge,  control,  place, 
displace,  disprove,  redress,  reform,  correct,  and  direct, 
(so  far  as  to  them  should  seem  reasonable),  all  persons 
employed  for  the  city's  use,  disbursements,  and  service 
in  and  about  the  plantation,  and  generally  to  do  and 
execute  every  further  act  which  to  them  might  be 
thou^t  meet,  for  the  better  ordering  and  governing 
the  plantation,  and  the  affiurs  concerning  the  same,  to 
the  intent,  that  upon  their  return  and  relation  of  their 
proceedings,  the  court  of  common  council  might  grow 
to  such  final  resolution  touching  .the  plantation,  as 
should  be  thought  fit  and  most  convenient,"  and  that  the 
charges  of  the  negotiation  should  be  defrayed  by  the 
a$h  Society,  out  of  die  general  stock  of  the  plantation. 

This 
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1858.  This  ofder  is    remarkable,    as  shewing  ihe  great 

power,  which,  after  the  charter,  the  city  of  Lomdom  ex- 
ercised, and  oontempbted  the  fature  exercise  of,  over 
the  plantation  and  the  afairs  thereof  as  wdl  as  the 
importance  which  was,  at  that  time,  attached  to  the  satis- 
faction which  should  be  given  to  the  companies.  No 
doiibt  seems  to  have  been  entertained,  that  the  SodeCj^ 
whateTcr  its  own  powers  might  be,  would  act  aeoording 
to  the  suggestions  and  views  of  the  city,  .and  timt  the 
city,  whatever  other  objects  they  had  to  promote,  were 
bound,  in  duty  or  in  policy,  to  satisfy  the  companies. 
As  the  necessary  exp^ise  was  not  yet  defrayed,  as  the 
power  of  the  city  over  the  companies  afibrded  the  only 
means  of  raising  the  money,  and  as  public  and  geaeral 
objects  were  to  be  attained,  it  does  not  appear  diCcnIt 
to  account  for  the  conduct  of  the  several  parties. 

Very  full  instructions  appear  to  have  been  given  to 
the  commissioners,  and  on  the  Sdkof  Naoember^  I6IS9 
Mr.  Alderman  SmiiMes  delivered  the  report  of  inmsdf 
and  Mr.  Springkam^  dated  the  15tb  of  Odeberj  1618,  to 
the  court  of  common  council ;  and  the  repmt,  after  stating 
several  abuses  and  negligences  which  had  occurred,  and 
the  proceedings  of  the  commissioners  in  respect  tfiereo^ 
and  stating  their  opinions,  that  if  it  should  stand  with 
the  liking  of  the  city,  some  convenient  wall  of  brick  or 
stone  might  thereafter  be  made  aboat  the  casde  of 
Culmorej  proceeded  as  follows :  —  ^  Whereas  it  was  ge» 
nerally  desired,  that  a  division  should  be  made  of  all  the 
lands  by  and  amongst  the  several  companies  undertak- 
ing in  this  plantation,  we  have,  with  great  travail,  first 
viewed  the  lands,  and  carefiilly  inquired  after  the  true 
value  of  every  baliiboe,  and  thereupon,  with  great  cars 
and  pains,  and  with  the  assistance  and  advice  of  th^ 
gentlemen  of  the  country,  the  city's  agents,  and  sdt^ 
v^rs,  proceeded  to  make  an  equal  dtvirion  of  the 

land 
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land  into  tweke  parts,  wherein  we  have  a8i9d  oor  best  1838. 
V  skill  and  diligence,  and  have  done  the  same  as  equally 
as  pouibly  we  could  deviae,  the  form  of  which  division 
we  have  here  brought  you,  together  with  the  pbt  of 
the  same.  Bat  for  the  city  of  Londonderry  and  the 
4000  acres  there,  and  the  town  of  Coleraine  and  the 
3000  aeres  appointed  to  the  same,  the  ferries,  and  the 
fishings,  we  are  of  opinion  that  a  division  cannot  be 
fidy  made  of  them,  but  the  rents  and  profits  of  them 
may  be  divided,  and  go  amongst  the  several  companies ; 
and  we  advise  that  upon  the  division,  it  be  provided, 
that  where  a  proportion  of  land  shall  want  timber  to 
build  with,  the  company  to  whose  share  it  may  fidl  may 
have  soflBdent  timber  out  of  the  woods  next  adjdning, 
and  fitting  for  that  nse^  to  be  assigned  to  them  by  the 
city's  agents." 

This  report  was  approved  and  allowed  by  the  com- 
mon eonncil.  That  part  of  it  which  related  to  the  di- 
vision of  lands  was  almost  immediately  acted  upon. 
That  part  which  states  the  opinion  of  the  commis* 
sioners,  that  the  rents  and  profits  of  the  town  lands, 
ferries,  and  fishings,  might  be  divided  and  go  amongst 
the  several  companies,  has  naturally  been  mnch  dwelt 
upon  on  behalf  of  the  Plaindfi*s :  what  notice  may  have 
been  taken  of  it  at  the  time  does  not  now  appear,  but, 
in  connection  with  it,  we  must  bear  in  mind,  not  only 
that  it  b  in  perfect  accordance  with  the  precept  of  the 
last  day  of  January^  1610-1 1,  but  also  that  very  con- 
siderable and  expensive  public  works  were  still  in  pro* 
gress ;  that  the  city  was  then  conceived  to  have  power 
to  levy,  compulsorily,  all  such  monies  as  should  be 
required,  and  that  some  income,  of  not  inconsiderable 
amount,  was  at  that  time  derived,  or  about  to  be  derived 
irom  the  property  not  then  to  be  divided.  At  a  time 
when  it  was  thought  that  money  could  be  levied  by 

taxation 
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18SS.       taxatioDi  whenever  it  was  wanted,  the  necessity  or  even 

^^)JJj|^^     the  propriety  or  prudence  of  reserving  some  property 

Skinnkmb*     producing  income  to  answer  the  general  purposes  of  the 

Company      plantation,  may  not  have  been  suggested,  or»  if  sug* 

The  Irish     gested,  may  have  yielded  to  the  greater  prudence  of 

'^'       holding  out  prospects  of  income  or  profit  to  those^  upon 

whom  the  burthen  was  imposed,  by  a  power,  which, 

even  if  thought  lawful,  must  have  been  considered  ms 

arbitrary,  and  was,  according  to  the  evidence,  in  many 

instances  not  obeyed  without  reluctance  on  one  sidc^ 

and  the  application  of  force  on  the  other. 

A  division  of  the  lands  by  lot  was  effected,  under  the 
direction  and  superintendence  of  the  court  of  common 
council  on  the  17th  oi  December^  1613,  and  each  of  the 
twelve  chief  companies  had  allotted  to  it  so  much  land, 
as,  in  quantity  and  value,  equalled  one*tweUth  part  of  the 
whole  of  the  lands  to  be  divided,  under  an  arrangement 
by  .which  every  company  of  the  city  was  to  have  an  in- 
terest or  share  in  the  divided  lands^  proportioned  to  the 
amount  of  money  levied  upon  it  for  the  purposes  of  the 
plantation.  And  this  being  done,  an  order  was  imme- 
diately made  for  a  further  levy  as  follows :  —  After  all 
which  done  (meaning  the  allotment),  information  was 
given  by  the  Governor  and  assistants  of  the  Irish  Society, 
<<  that  all  the  monies  formerly  levied  towards  tliat  charge 
is  altogether  issued,  and  that,  notwithstanding  the  com- 
panies had  their  particular  shares  of  land  which  was 
to  be  managed  by  themselves  severally,  the  general 
work  for  the  building  of  the  rest  of  the  towns  and 
fortifications  was  to  be  done  at  the  general  chaige,  and 
therefore  that  a  further  supply  must,  of  necessity,  be  made 
and  provided  to  proceed  on  the  business ;"  and  therefore 
it  was  enacted,  that  a  present  taxation  should  be  made 
of  the  further  sum  of  5000/.,  which  was  accordingly 
ordered  to  be  levied  and  raised  of  the  several  com- 

panics 
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panies  of  the  city;  and  it  was  also  ordered,  that  con-        1888. 

▼eyances  should  be  made  of  the  lands  allotted  to  the  ^1^ 

several  companies,  by  the  advice  of  the. Recorder,  in  Skinkcrs* 

such  manner  as  the  committees  of  the  plantation  {u  e.  ^o™P»ny 

the  Irish  Society)  should  think  fit.  The  Irish 

Society. 

It  appears,  that  the  companies,  without  waiting  for 
their  conveyances,  planted  and  placed  divers  numbers 
of  British  on  their  proportions  of  lands,  and  expended 
very  large  sums  of  money  thereon ;  but  independently  of 
these  undertakings,  the  works  which  were  to  be  done  at 
the  general  charge  of  the  city  continued  to  be  expen- 
sive, and  additional  sums  were  levied  on  the  companies. 
Complaints  were,  about  the  same  time,  made,  on  the  part 
of  the  Crown,  that  the  plantation  had  not  proceeded 
according  to  the  conditions,  and  an  intimation  was 
given  that  the  grant  might  be  resumed ;  further  time, 
however,  was  given,  until  the  last  day  oi  August^  1616. 
The  city,  in  the  mean  time,  continued  its  active  inters 
ference,  by  orders  of  the  court  of  common  council,  and 
employed  its  own  agents ;  the  Irish  Society  seeming  to 
act,  rather  in  its  original  character  of  a  committee  of 
the  city,  than  as  an  independent  corporation. 

In  the  year  1615,  licence  to  hold  lands  in  mortmain 
was  granted  to  the  companies,  and  in  the  course  of  the 
next  or  two  or  three  following  years,  manors  were 
created,  and  conveyances  thereof  and  of  the  allotted 
lands  were  made  to  the  companies  by  the  Irish  Society. 
The  conveyances  were  absolute,  in  some  without,  and  in 
others  with,  the  reservation  of  rent  to  the  Irish  Society. 
The  licence  for  the  companies  to  hold  in  mortmain 
was  also  a  licence  to  the  Society  to  convey  to  them, 
and  it  contained  a  recital,  that  the  companies,  in  testi- 
mony of  their  true  obedience  to  the  Crown,  &c., 
had  disbursed,  expended,  and  bestowed  divers  great 

sums 
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18S8.       sums  of  money  for  and  towards  the  buildtog,  fortifying, 
plantingi  strengtheniog,  and  improving  the  city  oiDaiy 
and  the  town  of  CoterainCf  and  some  parts  of  other  lands, 
and  were  willing  and  intended,  so  far  as  to  them  dionld 
seem  convenient,  to  be  at  further  charge  for  the  plant- 
iilg,  and  improving  of  other  lands ;  and  for  speedier  pro- 
ceeding therein,  were  desirous  to  have  conveyances  of 
the  land  they  intended  to  build  on ;  therefore,  and  to  the 
end  that  the  several  ONnpanies  might  be  the  better  en- 
couraged and  enabled  to  perfect  and  finbh  the  intended 
plantation,  <<  and  in  fiiture  times  reap  some  gain  and  bene* 
fit  of  their  great  travaib  and  expense  taken  and  bestowed 
therein,*'  the  licence  was  granted.    The  companies  of 
London  were  thus  recognized  by  the  Crown  as  parties 
interested  in  the  plantation,  as  undertakers,  and  after 
the  conveyances  were    made,  the  companies  may  be 
considered  as  entitled  to  the  lands  allotted  and  a>n- 
veyed  to  them,  (subject  to  the  condiUons  of  plantation 
as  to  particular  lands),  and  as  respectively  entitled  to 
all  the  profits  to  arise  from  those  allotments,  whicb, 
(subject  to  the  performance  of  those  conditions,)  could 
lawfully  be  made.     The  lands  not  allotted,  together 
with  the  ferries  and  fishings,  remained  vested  in  the 
Irish   Society;  and  the  city  of  London,  or  the  Irish 
Society  on  its  behalf,  were  bound  to  the  performance 
of  those  general  and  public  works,  which  were  among 
the  conditions  of  plantation ;  and  for  the  purposes  of 
those  general  and  public  works  were^  or  were  supposed 
to  be,  entitled  to  levy  money  on  the  companies,  for 
whose  satisfiiction  they,  at  least,  professed  themselves  to 
be  bound  to  provide. 

About  five  or  six  years  after  the  conveyances  ware 
made,  further  complaints  were  made  by  the  Crown,  that 
the  conditions  of  plantation  had  not  been  performed. 
The  complaints  were  laid  before  the  court  of  common 

council 


CASSS  IN  CHANCERY.  631 

OMUioU  on  (be  2d  of  Jum^  1624;  they  principaUy  re-  18S8. 
gacded  the  general  works  of  the  plentatioDt  but  in  part, 
the  condact  of  the  plantation  of  the  lands  conveyed  to  the 
companies*  As  to  the  former,  answer  was  made  by  the 
court  of  common  council;  as  to  the  latter,  the  subject 
was  made  known  to  the  several  companies,  and,  on  their 
part,  the  common  council  complained,  that  the  under- 
takers had  been  impeded  by  monopolies  and  patents  of 
privilege  contrary  to  the  King's  grant.  The  answer, 
though  approved  in  the  o6urt  of  common  council,  was, 
for  alteration  in  matter  of  form  and  words  of  the  like 
sense,  referred  to  the  Irish  Society  and  others  who  had 
joined  with  them  in  drawing  the  answer. 

Not  long  afterwards,  and  in  the  beginning  of  the  reign 
of  Charles  I.,  the  King  having  referred  certain  matters 
relating  to  the  plantation  to  Lords  Grandison^  CareWf 
and  Chichester^  the  Chancellor  of  the  Exchequer  did, 
upon  their  advice,  require  the  city  of  London  to  do 
many  things  then  specified,  most  of  which  were  general 
works,  but  some  of  them  aifected  the  conduct  of 
the  companies;  the  court  of  common  council  made 
answer  to  these  requisitions,  not  only  with  respect  to  the 
general  works,  but  also  with  respect  to  the  plantation 
undertaken  by  the  companies ;  and  as  to  the  first  de- 
mand, which  was  that  a  fair  new  church  should  be 
built,  they  say,  that  although  the  work  be  very  charge- 
able, and  that  the  stocks  of  all  the  chief  companies 
of  London  are  already  exhausted  by  means  of  the  plant- 
ation, yet,  in  obedience  to  His  Migesty's  pleasure,  (the 
work  also  in  itself  being  pious,}  they  will  forthwith 
give  order  to  make  preparation  for  erecting  a  fair  new 
church,  and  will,  so  soon  as  conveniently  they  may, 
finish  and  beautify  and  adorn  the  same  with  aeats  fit  and 
convenient. 


In 


6S2  CASES  IN  CHANCS&Y. 

1888.  In  the  course  of  a  Tew  years  afterwards^  infomatioM 

^■^jv*^.  were  filed  in  the  Star  Chamber  against  the  city  «f  Zioo- 
Skinnbus'  dotii  the  Irish  Society,  and  certain  iadividuals*  The 
Company  DefendanU  were  charged  with  the  deeekful  awl  uadhie 
The  Ikiku  procuring  of  the  charter  of  James^  and  with  wiUtil  brattsk- 
^'^*  of  the  articles  agreed  upon  between  the  kNfda  of  the 
council  and  the  committees  appointed  by  the  city  on  tbe 
28th  oi  January^  1609-10»  and  with  the  witftil  breadiaf 
trust  which  the  King  liad  reposed  in  them.  It  appeaiSp 
that  during  the  proceedings,  it  was  insisted  oa  by  the 
city  tlmt  they  bad  nothing  to  do  with  the  plantation,  and 
that  their  name  was  used  merely  for  the  transaction  of 
affiiirs,  and  for  the  levying  of  monies  upon  the  cobk 
panics  for  the  plantation.  This  point  was  overrnkd» 
and  the  Court  having  ai^udged  that  many  ofl^oca»  botk 
of  omission  and  commission,  had  been  committedf  io* 
flicted  upon  the  city  of  LonAm  and  upon  the  Imk 
Society  a  fine  of  70,000/.,  and  decreed,  that  the  patent 
and  their  estates  and  interests  should  be  surrendered 
and  be  brought  into  Court  to  be  cancelled;  and,  after 
reciting  that  the  greatest  part  of  the  lands  were,  by  the 
Society,  passed  over  to  divers  companies  of  the  cily^ 
and  by  them  demised  to  their  fiurmers,  who  were  not  de- 
fendants to  the  suit,  and,  therefore,  not  liable  to  the 
censure  of  the  Court,  (although  in  the  opinion  of  the 
Court  they  might  justly  have  been  censured  if  parties,) 
it  was  directed,  that  if  the  companies  and  their  frrmers 
should  not,  in  pursuance  of  the  intention  of  the  sentenoei 
surrender  their  estates,  the  Attorney*General  shodd 
exhibit  an  information  and  bring^them  also  to  the.  jodg* 
ment  of  the  Court. 

This  decree,  if  lawful,  entitled  the  Crown  to:  recover, 
not  only  a  fine  of  70,000/.,  but  the  poesessioo  of  all  the^ 
lands  and  hereditaments  wUeh  remained  vested  in  the 
Irish  Society,  and  it  was  accompanied  fay  an  iniiroa* 

tion. 
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tioDi'tbat  finest  and  also  all  the  lands  conveyed  to  the  1838. 
companies  or  demised  to  their  farmers,  might  be  re-  ^"^"V"^^ 
covered  if  the  Attorney-General  thought  fit  to  sue  for  Skinners' 
them.  Steps  were  early  taken  for  the  execution  of  the  Company 
deeree,  arid  proceedings  were  commenced  against  the  The  Irish 
twelve  companies.  In  these  circumstances  a  negotiation  Society. 
for  money  took  place  between  the  Crown  and  the  city. 
The  city  pressed  by  the  impending  fine  and  forfeiture 
and  by  other  charges  made  against  them,  offered  a 
composition  of  100,000/.  The  Crown  endeavoured  to 
obtain  more,  and  the  city,  acting  or  professing  to  dct 
only  for  die  companies,  and  in  concorrence  with  them, 
c^fered  to  give  up  all  the  fishings,  and  all  the  lands  held 
by  the  Society,  or  by  the  companies,  and  all  arrears  of 
rtnt;  and  at  length,  after  a  protracted  negotiation,  the 
fine  was  ultimately  compromised,  and  the  city  agreed  to 
surrender  the  lands,  fishings,  and  customs  in  Ireldnd^ 
and  to  pay  a  sum  of  12,000/.  Proceedings  to  repeal 
the  letters  patent  were  thereupon  made  available  by  con- 
sent or  default ;  but  afterwards,  in  other  political  circum- 
stances, the  city  endeavoured  to  obtain  relief  from  this 
oppression,  and  to  make  available,  before  the  House  of 
Commons,  those  arguments  which  had  failed  before  the 
Court  of  Star  Chamber.  The  House  of  Commons 
then  advancing  to  the  ascendancy  which  it  soon  after- 
wards obtained,  took  upon  itself  to  pass  resolutions,  de- 
daring  its  opinion  on  the  judgment  of  the  Star  Cham- 
ber, and  declaring  its  opinion  of  the  conduct  of  the  city 
and  of  the  companies  respecting  the  plantation.  The 
proceeding  appears  to  have  ended  in  the  King's  ex- 
pressing himself  to  be  willing  to  restore  the  plantation 
to  its  former  footing,  and  it  was  proposed  to  confirm  the 
rights  of  the  companies  by  act  of  parliament,  but  civil 
war  supervened,  and  it  was  under  the  power  of  Crom^ 
well  that  the  charter  and  the  estates  derived  under  it 
were  first  pretended  to  be  renewed. 

Vol.  VII.  Tt  I  have 
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1888. 


The 

Skinners' 

Company 

o. 

The  Irish 

Society. 


I  have  thought  it  ri^t  to  refer  to  these  procceduigs» 
%vhich  were  dwelt  upon  in  the  argumeot,  as  affording 
evidence  offsets  or  conclasions  material  to  be  now  con- 
sidered, and  I  ha?e  read  all  the  documents  referred  to; 
but  I  am  of  opinion,  that  all^tions  and  admissions 
used  for  the  purpose  of  defence  against  attempted  ex- 
tortion under  the  form  of  legal  proceedings,  or  for  the 
purpose  of  obtaining  justice  irregularij,  when  regularljr 
it  could  not  be  had,  ought  not  to  be  used  as  evidence  of 
the  rights  of  the  parties,  if  the  same  allegations  are  not 
otherwise  proved ;  and,  undoubtedly,  some  of  the  alle- 
gations now  referred  to  are  otherwise  proved*  Regard 
must  be  had  to  such  proof,  but  independently  of  such 
other  proof,  and  of  fair  inference  from  the  facts  other- 
wise proved,  I  conceive  that  the  allegations  and  ad- 
missions which  were  made  in  the  Star  Chamber,  or  in 
the  treaty  which  arose  out  of  the  sentence  there,  or  in 
the  proceedings  which  took  place  before  the  House  of 
Commons,  ought  not  in  any  degree  to  influence  my 
judgment. 


Soon  after  the  restoration,  on  the  10th  of  ApnU 
1662,  King  Charles  XL  granted  the  charter,  under  which 
the  IriA  Society  now  exists,  and  from  which  the  sub- 
sbting  titles  to  the  lands  and  estates  thereby  granted 
are  derived.  This  charter  recites  the  charter  of  James, 
the  grants  made  by  the  Society  which  was  constituted 
under  that  charter,  and  that  the  Society  retained  in  its 
own  hands  ^^such  part  of  the  tenements  and  heredita- 
ments as  were  not  properly  divisible  for  defraying  the 
charge  of  the  general  operation  of  the  plantation;''  it 
further  recites,  the  repeal  of  the  charter,  the  promise 
made  by  King  Charles  L  to  restore  the  same,  and  that  it 
appeared  that  the  Society  and  other  companies  of  the 
city  had  expended  very  great  sums  of  money  in  buildbg 
and  planting  of  the  comity  o(  Landondetry  and  CoUraine, 

and 
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and  then  proceeds  to  express  that  the  present  grant  was 
made,  to  the  intent  that  the  Society  or  some  other  Society 
by  the  present  letters  patent  to  be  created,  and  the  com- 
panies of  the  city  of  London^  and  their  respective  assigns 
and  under-tenants  might,  according  to  their  former  several 
rights  and  interests  therein,  be  restored  to  all  the  elstates 
vested  in  them  by  force  of  the  former  letters  patent ; 
and  to  the  intent  that  there  might  be  a  new  Society  of 
the  new  plantation  in  Utsiery  and  anew  incorporation  of 
the  city  ofDeny,  and  for  the  farther  and  better  setding 
and  planting  of  the  said  county,  towns,  and  places  with 
trade  and  inhabitants. 


1838. 


The 
Skinners' 
Company 

V, 

The  Irish 
Society. 


This  grant,  therefore,  is  expressly  made  for  the  pur- 
pose of  restoring  the  rights  derived  under  the  former 
charter ;  for  restoring  the  rights  and  interests  of  the 
companies  of  London  ;  and  for  further  and  better  settling 
and  planting  the  county,  &&,  with  trade  and  inhabitants. 
The  lapse  of  forty-nine  years,  and  the  change  of  ciixrum'- 
stances,  made  it  necessary  that  there  should  be  some 
differences  between  the  clauses  in  the  charters  of  161 S 
and  1662,  and  other  differences  may  have  been  suggested 
by  former  experience,  or  by  the  present  views  and  situ- 
ations of  the  parties.  They  are  sufficient  to  shew  that 
the  charter  of  Charles  was  framed  with  considerable 
care  and  attention,  and  was  not  a  mere  transcript  of  the 
charter  oi  James. 


In  the  charter  of  James^  no  mention  was  made  of  the 
companies;  but  the  city  and  the  Society  acting  under 
the  charter  of  James^  had  made  conveyances  to  the 
companies,  and  had  levied  money  for  the  general  pur- 
poses of  the  plantation  on  the  companies,  and  the  in- 
tention of  the  charter  of  Charles  was  to  restore  the  Irish 
Society,  and  also  the  companies  of  the  city  of  Lotidoriy 
to  their  former  rights ;  and  aflter  making  due  allowance 

Tt  2  for 
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1838.  for  all  the  diflSsrencea  which  occnr,  theckartBr  of  Gkartes 
appears  to  me  to  be^  substantially,  as  it  was  avowedly, 
a  restoration  of  the  charter  of  James.  The  two  charters 
are  alike  in  their  general  purview:  —  in  their  general 
objects  —  in  the  means  adopted  to  carry  that  olgect  into 
eflect,  and  in  the  powers  coDfisrred  for  that  porpoack 

Under  the  new  charter,  new  conveyances  were  made 
to  the  oompaniei^  and  the  Jbish  Society  has  ever  since 
continued  in  the  exclusive  possession  of  the  town  lands^ 
ferries,  and  fisheriesi  and  has  managed  or  let  the  same, 
and  received  and  applied  tlie  rents  .thereof  by  its  own  au- 
thority, it  has  applied  portions  of  the  rents  for  purposes 
alleged  to  be  public  or  charitable,  and  has,  firom  time  to 
time,  stated  a  surplus,  to  be  in  its  hands,  and  has  paid 
certain  sums,  in  respect  of  that  surplus,  to  the  twelve 
companies  in  equal  shares.  On  one  occasion,  when  money 
was  wanting,  the  Society  applied,  not  to  the  city  of 
ZjondoHf  as  in  the  early  period  of  its  history,  for  further 
levies,  but  to  the  companies  for  voluntary  contributions ; 
and  on  another  occasion,  in  which  it  became  neoessary 
to  make  a  statement  respecting  the  timber,  it  repre- 
sented itself  to  be  intrusted  for  the  companies,  and 
seised  of  a  considerable  salmon  fishery,  and  other  estates 
in  the  county  ot  Londomdern/^  in  trvU  forthe  companies 
of  the  cily,  over  and  besides  tlie  several  proportions  of 
lands  which  bad  been  granted.  The  Society  have  on 
other  occasions  stated  themselves  to  be  *^  trustees"  for  the 
companies;  and  there  is  an  instance  in  which  one  is 
rather  surprised  to  find  tliem  refusing  to  render  any 
account  to  the  city,  and  stating  themselves  to  be  ac- 
countable only  to  the  twelve  chief,  companies,  of  Zx»i<2oa, 
to  which  all  the  surplus  fonds  under  their  management 
not  disposed  of  in  the  performance  of  the  duties  which 
the  charter  imposed  upon  them,  were  regujlarly  trans- 
ferred and  paid. 

It 
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It  does  not»  however,  appear  to  me  to  be  necessary  to       1838. 
pursue  further  the  historj  of  the  eondact  and  trans* 
actiOBs  of  the  Society. 

The  Society  have  vested  in  them,  under  a  Boyal 
Charter,  a  very  considerable  property,  in  whkh  they 
have  not,  collectively  or  individually  as  members  of 
the  Society,  any  beneScial  interest,  and  in  respect  of 
which  they  are  invested  with  great  powers,  and  have 
important  duties  to  perform ;  in  a  sense,  therefore,  they 
are  trustees.  The  property  is  part  of  that  which  was 
granted  for  the  purposes  of  the  phintation,  and  the 
powers  possessed  by  the  Society,  as  well  as  the  duties 
with  which  it  is  charged,  have  all  of  them  reference  to 
the  plantation. 

Now  the  objects  of  the  plantation,  and  the  intents  and 
purposes  thereof  were  of  a  nature  partly  public  and 
political,  and  partly  private,  regarding  only  the  interests 
of  particular  undertakers,  whether  corporate  bodies  or 
individuals.  When  the  Crown  treated  only  with  indi* 
viduals,  and  made  grants  to  them,  it  imposed  only  con- 
ditions which  were  annexed  to  the  enjoyment  of  the 
property  bestowed,  and  the  right  of  the  Crown  to  en** 
force  the  conditions  constituted  the  security  which  it  held 
for  the  public  and  political  objects  which  were  contem- 
plated. 

But  when  it  treated  with  the  city  of  London^  the  case 
seems  to  have  been  varied,  not  by  any  change  in  the 
condhions  imposed  upon  particular  undertakers,  but  by 
the  grant  of  powers  and  privileges  which  could  not  be 
bestowed  on  particular  undertakers^  and  were  intended 
to  effect  more  important  objects,  to  afford  special  means 
of  enfbrcing  the  conditions  which  affected  all,  and 
special  encouragements  to  undertakers,  both  in  their 
Tt  S  particular 
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1 838.       particular  characters  as  such,  and  as  members  of  the 
^^^l^"^    city  of  Londariy  or  persons  enjoying  the  protection  of  the 
Skinners*     city,  or  partaking  of  the  benefit  of  its  general  pros- 
Company     perity.     The  objects  were  such  as  aflected  the  general 
The  Irish     welfare  of  Ireland^  and  the  whole  realm— ^those  were  the 
^^  ^'      oljects  of  the  Crown:  —  such  as  affected  the  general 
welfare  of  the  city  of  London,  those  may  be  considered 
to  have  been  the  objects  of  the  city:  — and  such  as 
aflected  the  particular  welfare  and  interests  of  the  com- 
panies, or  of  individaal  undertakers. 

The  Society  emanated  from  the  city,  and  even  after  its 
incorporation  by  the  Crown,  appears  to  have  been  litde 
if  anything  more  than  the  representative  or  instrument 
of  the  city  for  the  purposes  of  the  plantation.  The  city 
had  contracted  with  the  Crown  to  perform  the  duty,  and 
it  was  at  the  suggestion  of  the  city,  and  as  the  means,  or 
OS  their  instrument  of  performing  the  same  duty,  that 
the  Society  was  invested  with  the  property,  and  with 
very  extensive  powers.  The  mistaken  views  which  the 
Society  may  have  subsequently  taken  of  its  own  situation 
and  duties,  (and  I  think  that  such  mistaken  views  have 
several  times  been  taken,)  do  not  vary  the  conclusion  to 
be  deduced  from  the  charter,  and  the  circumstances 
contemporary  with  the  grant  of  the  first  charter. 

The  duty  to  be  performed  regarded  the  Crown,  and 
regarded  the  city,  and  through  the  city,  the  companies. 
At  and  long  after  the  date  of  the  first  charter,  the  dty 
had  or  at  least  was  practically  considered  to  have,  and 
i-eally  exercised,  great  and  extensive  powers,  not  only 
over  the  Society  but  over  the  companies;  but  the  city  in 
its  corporate  character  had  no  beneficial  interest;  the 
money  which  it  had  advanced  was  eariy  repaid,  and  the 
power  which  remained,  or  which  was  considered  to  re» 
main,  was,  like  that  of  the  Society,  an  entrusted  |K>wer 

for 
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for  the  benefit  of  the  plantation  and  those  interested        18S8. 

Skimnebs' 
Even  after  a  large  part  of  the  territory  comprised  in      Cox^puny 
the  grant  had  been  distributed  and  conveyed  to  the    .The  Irish 
companies,  much  remained  to  be  done  for  the  general        <>^^>« 
purposes  of  the  plantation ;  and  that  which  remained 
to  be  done^  could  not  be  accomplished  without  expence. 
At  the  time  when  the  power  of  the  city  to  raise  money 
by  taxation  was  not  disputed,  it  may  not  have  been 
thought  necessary  to  retain  any  part  of  the  property  as 
a  fund  to  support  the  expence,  and  it  was  reported  by 
the  commissioners  on  the  8th  of  Naoember^  161S,  and 
probably  generally  understood,  that  the  profits  of  the 
undivided  hereditamenta  might  be  shared  among  the  com- 
panies, but  in  1662,  when  the  charter  of  Ciarks  was 
granted,  and  the  power  of  the  city  to  levy  money  on  the 
companies  was  either  no  longer  claimed,  or  was  subject  to 
very  diflferent  considerations,  it  was  recited  in  the  charter, 
that  the  undivided  property  was  retained  to  defray  the 
expence  of  the  general  operation  of  the  plantation. 
The  expressicm  was  borrowed  from  a  petition  presented 
to  the  House  of  Commons  by  the  city  of  London  in 
Januarjf^  1641,  but  it  has  its  phice  in  the  charter  of 
1662,  and  must  have  weight  accordingly. 

It  is  said,  and  indeed  admitted,  that  a  dividend  was 
made  in  the  year  1623,  and  if  I  were  at  liberty  to  con- 
jecture, I  might  perhaps  suppose  that  the  demands 
soon  afterwards  made  on  the  city,  and  the  difficulty  of 
raising  money,  led  to  a  conclusion  that  it  was  better 
to  reserve  the  common  property  for  the  general  pur- 
poses of  the  plantation,  than  to  make  division  of  its 
whole  income,  and  resort  to  taxation  and  levies  to  de- 
fray the  expences  which  might  from  time  to  time  be 
required*. 

Tt  4  It 
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1 838.  thinking  that  die  Society  have  a  discretion,  which,  though 

^"^^n^^^  controllable  elsewhere,  and  in  another  manner,  is  not 

Skinners'  to  be  controlled  in  this  Court  upon  such  a  bill  as  this. 

Company 


V. 


The  Irish  And  upon  the  whole  I  think  that  the  bill  most  be 
^'^  ^'  dismissed  with  costs  as  against  the  Lisk  Society,  the  city 
of  London^  and  the  Attorney-General :  without  costs  as 
against  the  other  companies,  unless  it  shall  appear  that 
any  of  the  companies  have  opposed  the  claim  of  the 
Plaintifis. 
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and.  AGCOOipaiiied  the  gmnt  of  the  charter  of  King 
James,  and  having  read  all  the  documents  produced  in 
this  caiise,  to  jome  only  of  whicb^  though  at  the  ex« 
poDoe  of  so  much  time^  I  ha?e  but  shortly  adverted, 
and  having  alao  considered  the  conduct  of  the  parties 
under  the  charter  for  so  long  a  series  of  years,  I  am  of 
apinioB  that  the  powers  granted  to  the  Society,  and  the 
trusts  repcKcd  in  them,  were,  in  part,  of  a  general  and 
piddle  nature^  independent  oi  the  private  benefit  of  the 
companies  of  hanian^  and  were  intended  by  the  Crown 
to  benefit  Irthmd  and  the  city  of  London^  by  connecting 
the  city  of  Lamdmideny  and  the  town  of  Cderaine^  and 
a  considerable  Irish  district  with  the  city  of  Lombni^  and 
to  pronole  the  general  purposes  of  the  plantation,  not 
only  by  secunog  the  performance  of  the  conditions  im- 
peaed  on  ordinary  undertakers^  but  also  by  the  exercise 
of  powers,  and  the  perfintamce  of  trusts,  not  within  the 
soope  of  diose  conditions. 


1838. 


The 

Skinnebs' 

Company 

V. 

The  Irish 

Society. 


The  charter  of  Charles  11.  expressly  recites,  that  the 
ptoper^  not  actually  divided  was  retained  for  the 
general  operation  of  the  plantation;  and  considering  that 
the  powers  given  to  the  IriA  Society  for  the  general  oper- 
ation of  .the  plantation  were  of  a  general  and  public  or 
political  mature, — that  the  property  remaining  vested  in 
the  Society  is  applicable  towards  such  general  operation, 
and  that  the  companies  of  London^  though  interested  in 
any  surplus  which  may  remain  after  the  general  purposes 
are  answered,  are  not  entitled  to  control  the  exeixise 
of  the  powers  which  are  given  for  general  and  public  pur^^ 
poses,  ^- 1  do  not  think  that  this  Court  has  jurisdiction, 
upon  the  application  of  the  companies,  to  determine 
upon  the  propriety  of  the  expenditure  which  has  been 
made.  It  must  not  be  inferred  that  I  approve  of  some 
of  the  Items  of  expence  which  were  commented  upon  in 
the  argument.    I  express  no  opinion  opon  the  subject, 

thinking 
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state  of  things,  declined  to  charge 

the  e;cecutors.    Ramk^  v.  Adanu. 

P^eSdS 

See  Decree,  2. 


ACQUIESCENCE. 

1.  AJeme  covert  was  entitled  to  a 
revertiooary  interest  in  a  sum  of 
money  vested  in  her  husband  and 
another  as  trustees.  By  deed,  ex- 
pressed to  be  made  between  the 
tenant  for  life  of  the  one  part, 
and  the  trustees  (includmg  the 
husband)  of  the  other  part,  the 
tenant  for  life,  who  alone  executed 
the  deed,  declared  that  the  trus- 
tees should  hold  the  fund  on  cer- 
tain modified  trusts,  whereby  the 

[.  wife's  reversionary  interest  was 
made  subject  to  her  power  of  ap- 
pointment by  deed  or  will.  The 
wife  died,leaviBg  her  husband  sur- 
viving, having  appointed  the  re- 
versionary interest  away  from  her 
husband.  The  husband  afterwards 
died,  and  the  raversionary  interest 
subsequently  came  into  posses- 
sion. The  Court  considered,  that, 
under  the  circumstances,  the  hus- 
band ought  to  be  deemed  to  have 
acquiesced  in  the  arrangement, 
and  accepted  the  trusts  for  the 
benefit  of  the  wife's  appointees; 
and  held,  that  the  appointees  of 
the  wifo  were  entitled  as  against 
the  representatives  of  the  hus- 
band.    Inman  v.  Wkitky.       S87 

2T  Trustees,  after  acquiescence,  re- 
strained from   legd  proceedings 


against  the  tenant  for  life  to  re- 
cover the  title  deeds,  and  re«jbive 
the  rents.    Denian  v.  DetUatu 

Page  388 


ADMINISTRATION  SUIT. 

1.  A  person  at  his  death  was  member 
of  a  banking  company  estabfished 
under  the  7  G.  4.  c  46.,  and  sub- 
ject to  its  liabilities.  After  the 
expiration  of  three  years,  a  suit 
was  instituted  for  the  administra- 
tion of  his  estate,  and  the  common 
decree  was  made  for  taking  an 
account  of  his  debts.  Persons 
who  were  creditors  of  the  banking 
company  at  the  testator's  death 
claimed  before  the  Master.  Held, 
that  their  claims  did  not  come 
within  the  scope  of  the  decree; 
secondly,  that  their  claims  were 
barred  by  the  lapse  of  three  years; 
and,  thirdly,  that  the  proper  way 
of  bringing  their  claims  before  the 
Court  was  by  petition,  and  not  by 
exception.    Sarler  v.  Builress. 

134 

2.  A  residuary  estate  was  divisible 
amongst  several  persons.  An  ac- 
count was  made  up,  and  the  adults 
received  their  shares.  The  infants 
filed  a  bill  for  an  account  against 
the  executors  and  the  other  resi- 
duary legatees.  The  latter  bemg 
satisfied,  deprecated  the  pvqceed- 
ings.  The  accounts  turned  out  to 
be  substantially  correct:  Held, 
that  the  costs  were  payable  out  of 
the  Plaintiffs'  share  alone.  Mac' 
kenzie  v.  Taylor.  467 

ADMISSION 
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ADMISSION  OF  ASSETS. 

Executors  having,  for  about  three 
years,  paid  interest  on  the  Plain- 
tiff's legacies,  the  Court,  at  the 
first  hearing,  directed  accounts, 
with  a  view  of  determining,  from 
the  state  of  the  asseU,  the  lia- 
bility of  the  executors  to  pay  the 
legacies.  The  Court,  on  further 
directions,  refused  to  hold,  that 
by  payment  of  interest  the  exe- 
cutors had  admitted  assets,  such 
a  conclusion  being  wholly  at  vari- 
ance with  all  that  had  been  pre- 
viously done  in  the  suit.  Rofixley 
V.  Adam.  Page  395 


ADVANCEMENT. 

Bequest  of  residue  to  A.  for  life, 
with  power  thereout  to  advance 
her  eldest  son,  and  a  gid,  afler  A*s 
death,  of  the  said  residue  to  i^.'s 
children  equally.  Held,  on  the 
context,  that  the  amount  ad- 
vanced to  i^.'s  eldest  son  was  not 
to  be  taken  into  account  in  the 
ultimate  division  of  the  remainder 
amongst  A's  children.  Upjohn  v. 
Upjohn.  152 


AFHDAVITS. 

Where  a  Plaintiff  obtains  an  injunc- 
tion on  affidavits,  the  Defendant 
is  not  wrong  in  meeting  the  case 
by  affidavits,  on  a  motion  to  dis- 
solve, although  the  point  might 
be  determined  shortly  by  filing  a 


demurrer.     The  Barnsle^  Canal 
Company  v.  Twibell.         Page  31 
See  Irregularity. 

AGENT. 
See  Breach  of  Trust,  2,  3. 

Vendor  and  Purchaser,  %  3. 

AMENDMENT. 

1.  Under  the  13th  amended  Order 
of  1828,  the  six  weeks  after  the 
answer  is  to  be  deemed  sufficient, 
within  which  a  Plaintiff  can  ob- 
tain an  order  to  amend,  has  re- 
ference to  the  answer  to  the 
origjpal  and  not  to  an  amended 
bill.  The  Guardians  of  Wimbome 
Union  v.  Masson.  309 

2.  After  a  full  answer  the  Plaintiff 
amended.  The  Defendant  an- 
swered the  amended  bill.  Six 
weeks  had  expured  from  the  time 
when  the  first,  but  not  from  the 
time  when  the  second  answer  was 
to  be  deemed  sufficient.  Held, 
that  any  further  application  for 
leave  to  amend  must  be  made  to 
the  Court,  and  not  to  the  Master. 
The  Guardians  of  Wimhome 
Union  v.  Masson.  309 

See  Demurrer,  1. 
Master. 
Misjoinder,  2* 
Pleading,  1. 

ANNUITY. 
1.  Power  to  appoint  an  annuity  held, 
under  the  circumstances,  to  au- 
thorize the  appointment  of  the 
principal  sum  invested  in  the 
funds  for  securing  it.  Samuda  v. 
Lousada.  243 

2.  A  testator 
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2.  A  tesUtor  bequeathed  an  annuity 
ofSOOl.  a  year  to  hia  daughter  for 
life,  and  directed  an  investment  in 
the  funds  for  securing  it,  and  afler 
her  decease,  he  directed  the  **  an- 
nuity '*  should  go  as  his  daughter 
should  by  will  appoint^  and  in 
default,  the  **  annuity  "  should  be 
applied  towards  the  maintenance 
of  her  children  till  twenty-one,  and 
then  the  "  principal  sum  "  to  the 
children,  with  a  gift  over  **  of  the 
said  principal  sum  of  money:" 
Held,  that  the  daughter  had  the 
power  of  appointing  the  principal 
sum.     Satnuda  y.  Lausada. 

Ptge243 

S.  The  grantee  of  an  annuity  effected 
a  policy  on  the  life  of  the  grantor, 
at  his  own  expense.  The  grantor 
had  a  power  of  redemption  on 
payment  of  2500/.,  and  it  was 
provided*  that  in  case  the  grantor 
should,  **  at  the  time  of  making 
such  repurchase,"  by  notice  in 
writing  elect  to  take  the  policy, 
the  grantee  would  assign  to  him 
any  policy  **  then  vested  "  in  him, 
which  might  be  effected  in  re- 
spect of  the  annuity ;  but  it  was 
declared  that  it  should  not  be  in- 
cumbent on  the  grantor  to  keep 
on  foot  any  policy.  The  policy 
became  valuable,  and  the  grantor 
gave  the  month's  notice  of  re- 
purchase, and  declared  his  elec- 
tion to  take  the  policy.  Held, 
that  the  grantee  had  no  right 
afterwards  to  surrender  the  policy 
for  his  own  profit;  and,  iemUe^ 
that  although  he  might  have  let 
the  policy  drop,  yet  he  was  not, 


at  any  time,  encided  to  surrender 
it  for  his  own  profit,  /fawdtju  v. 
IVoodgaie.  Page  565 

ANSWER. 
See  SUPPLBMKKTAI.  Ahsw£b« 

APPORTIONMENT. 

Executors  were  directed  to  apply  a 
competent  part  of  the  interest  of 
a  ftmd  towards  the  maintenance 
and  education  of  the  testator's 
son,  during  his  minority,  und  ac- 
cumulate the  rest;  and,  after 
attaining  twenty-one,  to  apply  a 
moiety  of  the  dividends  for  his 
support  till  he  attained  twenty- 
five,  and  to  transfer  the  fund  at 
twenty-five,  with  a  gift  over  if 
he  died  between  twenty-one  and 
twenty-five.  The  son  attained 
twenty-one  between  the  periods 
of  payment  of  the  half  yearly  di- 
vidends. Held,  that  there  should 
be  no  apportionment,  and  that  he 
was  entitled  to  the  whole  half- 
yearly  dividend  received  after  he 
came  of  age.  Campbell  v.  Camp- 
beU.  482 

APPROPRIATION  OF  PAY- 
MENTS. 

A.  JB.,  an  equitable  mortgagee,  lent 
the  title  deeds  to  C.  D.,  the  mort- 
gagor, to  enable  him  to  arrange  a 
sale  of  the  property.  CD.  was 
indebted  to  A.  B.,  bodi  on  the 
mortgage  and  on  a  trade  nccount, 
C.  D.  paid  to  A.  B.  a  part  of  the 
produce  of  the  sale;  but  there 
was  no  evidence  of  bis  having 

made 
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made  way  exprese  apfMropriation  of 
that  paymeat.  Held,  that  it  roust 
be  understood  that  the  payment 
was  made  on  the  mortgage  ac- 
count, and  that  A*  A  had  no  right 
to  appropriate  it  to  the  trade  ac- 
count. Young  T.  English.  Page  10 

ARBITRATION. 

Arbitration  clauses  in  deeds  are 
not  binding  on  the  parties,  so  as 
to  oust  the  jurisdiction  of  the 
Court.  The  Earl  ofMexborough 
V.  Bower.  127 

See  Award,  1,  2>  S. 

ASSIGNEE. 

A  suit  was  instituted  by  the  creditors 
and  official  assignee  of  a  bankrupt. 
The  creditors'  assignee  died  before 
decree^  the  official  assignee  died 
after  decree,  and  a  new  official  as- 
signee being  appointed,  his  name 
was,  on  motion,  substituted  under 
the  SG.^c.  16.  #.  67.,  as  Plaintiff 
in  the  suit.    Man  v.  RicietU.  484 

ATTACHMENT. 

A  second  attachment  ordered,  where 
Defendant  had  been  discharged 
for  not  having  been  brought  up  in 
time.    Robei/  v.  fVhUevoood.      77 

AWARD. 

1.  Award  set  aside,  on  the  ground 
of  interviews  having  Uken  place 
between  the  arbitrator  and  one 
party,  in  the  absence  of  the  other. 
Harvey  v.  Shdton.  455 


S. 


2.  Similar  misconduct  on  the  part  of 
the  person  applying,  will  not  pre- 
vent the  Court  setting  aside  the 
award,  for  the  matter  concerns 
the  due  administration  of  justice. 
Haroey  v.  Shelton.  Page  455 

A  motion  was  made  to  dismiss  a 
l»li  in  pursuance  of  an  award ;  it 
came  on  upon  the  last  days  on 
which,  under  the  statute,  an  ap- 
plication could  be  made  to  set 
aside  the  award.  The  respondent 
then  made  objections  to  the  award, 
and  the  motion  was  ordered  to 
stand  over,  with  liberty  for  the 
respondent  to  give  notice  of  mo- 
tiorf  to  dispute  the  award :  Held, 
that  this  operated  as  an  extension 
of  the  time.  Ibid. 


BANKING  ACT. 

The  remedies  given  by  the  Banking 
Act  (7  (?•  4*  c.  46^)  are  not  cumu- 
lative, but  substitutional  for  the 
prior  liabilities  of  partners,  and 
therefore  proceedings  cannot  be 
had  ^against  a  party  three  years 
after  he  has  ceased  to  tie  a 
memben       Barker   v.  BuHress. 

134. 

BANKRUPT. 

See  Assignee. 

BEQUEST. 
See  AnvAMGSMENT. 

ChOSK  in  ACTIOK. 
CONDITIOM. 

CUMU- 
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CUMULATIVK  LkoACY. 

Specific  Lboacy. 

Will. 

BREACH  OF  TRUST. 

1.  As  to  the  liability  of  execatora 
who  were  directed  to  buy  an 
estate  within  twelve  mouths,  which^ 
though  able,  they  neglected  to  do, 
whereby  the  trust  thereof  failed, 
qtutre.  Uffjohn  v.  Vffohn.  Page  59 

2.  An  agent  assisting  in  a  breach  of 
trust  is  personally  responsible. 
The  AHameyGeneral  v.  The  Cor- 
poraiion  of  I^eicester*  176 

3.  A  municipal  corporation  were 
trustees  of  a  charity.  They  per- 
mitted their  town  clerk  to  receive 
and  retain  the  trust  monies,  in- 
stead of  seeing  it  applied  to  the 
purposes  of  the  trust.  Held,  that 
the  corporation  and  the  town 
clerk  were  liable  for  the  breach  of 
trust.  •  Ibid. 

4.  Executors  employing  an  auc- 
tioneer, and  who  became  insolvent 
and  deposit  lost,  held,  under  the 
circumstances,  not  personally  re- 
sponsible. JSdmondsy.Peake.  239 

5.  Where  a  trustee  neglects  to  invest 
on  real  or  government  securities 
according  to  the  trust,  the  cetiui 
que  trust  has  the  right  of  select- 
ing whether  the  trustee  shall  be 
answerable  for  the  money  or  for 
the  stock.    [Ames  v.  Parkinton. 

379 

6.  An  executor  and  trustee  directed 
to  invest  a  legacy  on  mortgage, 
may  properly  appropriate  one  of 
the  testator's  mortgages  in  pay- 


ment of  the  legacy,  bat  he  oast 
ascertain  its  sufficiency.  Amet  v. 
Parkinson.  Page  379 

A  trustee,  having  the  option  of 
investing  on  mortgage  or  govern- 
ment security,  improperly  took 
an  insufficient  mortgage  security. 
Being  held  answerable,  the  Court 
decided,  that  having  exercised  his 
discretion,  though  improperly,  be 
was  answerable  for  the  money  lost, 
and  not  for  the  stock  it  might 
have  produced.  Amesr^ParUnson, 

379 
8.  Executors  directed  to  convert 
and  invest  the  tesUtor*s  property, 
allowed  it  to  be  enjoyed  in  specie 
by  the  tenant  for  life.  Three 
years  after  her  death,  they  ac- 
counted for  the  value  and  paid  it 
into  Court :  Held,  that  they  ought 
to  pay  interest  from  the  death  of 
the  tenant  for  life  to  the  day  of 
such  payment.  Madtenae  v. 
Taylor.  467 

See  Account,  2. 
Costs,  8. 

Further  Dirbctioks. 
Parties,  2. 
Trustee,  2,  3. 


.CHARGE  ON  REAL  ESTATE. 

Additional  pecuniary  portidhs  held 
on  the  context  of  the  will  to  be 
primarily  charged  on  the  real 
estate.  BurrM  v.  Earl  tf  Egre- 
monL  205 

CHARGING 
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'  CHARiSING  ORDER. 

Form  of  charging  order  in  equity, 

ander  the  1  &  2  Vict.  e.  110. 4.14., 

.    Staideif  Y.  Bgnd.  Page  ^SQ 

CHARITY. 

Bee  Breach  op  Trust,  3. 
Mortmain. 

CHOSE  IN  ACTION. 

Generally,  choses  in  action  do  not 
pass  by  a  bequest  of  **  goods  and 
chattels  "  in  a  particular  locality. 
The  Marquis  of  Hertford  v.  Lord 
Lotother.  (Countess  Zichjfs  case.) 

1. 
See  Feme  Covert. 

CLASS. 

SeB  Tbkawt  for  Ltfs,  4. 
Will,  3.  7. 

CLUB. 

See  Parties,  5,  6.  8. 

COAL. 
See  Lessee. 

COMMISSION. 

Whether,  upon  an  application  to  the 
Master  ^or  his  certificate  of  the 
necesftrty  of  a  commission  to  ex- 
amine witnesses,  it  fs  necessary 
to  produce  before  him  the  inter- 
rogatories apon  which  it  i^  m- 
tended  to  examine  the  witnesses, 
qucere.  The  practice  in  the  Mas- 
VoL.  VIL 


ters'  offices  in  this  respect  diflfers. 
Earl  Nelson  v.  Lord  Bridport. 

Page  195 

COMPENSATION. 

See  Lessee. 

CONDITION. 

1.  Condition  of  forfeiture  in  case 
testator's  wife's  sister  should  re- 
side with  or  dwell  in  the  house  or 
place  of  residence  of  his  wife,  or 
become  part  of  her  family.  Held 
not  illegal.  Bidgmay  v.  Wood' 
house.  437 

2.  A  condition  divesting  a  vested 
gift  is  to  be  strictly  construed. 

Ibid. 

CONSTRUCTION. 

See  Advancement. 

Executors  and  Administra- 
tors. 
General  Orders. 
Legacy  Duty. 
Statute. 
Will. 

CONSTRUCTIVE  TRUST. 
See  Acquiescence,  1. 

CONTEMPT. 

See  Attachment. 
Fieri  Facias. 
Serjeant  at  Arms,  1. 

CONTRACT. 
See  Legacy  Duty. 

CONVERSION. 

See  Partnership. 
Will,  4. 

Vu  COPY 
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COPY  BILL. 

1.  Bill  filed  ID  t/ii/y,  application  on 
the  4th  of  December  for  leave  to 
serve  copy  bill.  Motion  refuted 
on  account  of  the  unexplained  de- 
lay.   Hony  V.  Colder.    FBge  585 

2.  Liberty  given»  after  great  delay, 
to  serve  copy  bill  under  the  par- 
ticular circumstances.  Bdl  v. 
HattingSn  592 

COSTS. 

1.  Defendant  examined  as  a  witness 
entitled  to  his  costs  of  suit.  Young 
V.  En^iih.  10 

2.  Where  a  demurrer  is  overruled, 
the  Court  will  not  give  the  Plaintiff 
the  costs,  if  the  statements  of  the 
bill  are  vague  and  uncertain.  Reed 
T.  O'Brien.  32 

3.  Assignment  of  legacy  in  court 
represented  as  ^<  unincumbered  " 
in  trust  to  retain  a  moiety.  Held 
that  such  moiety  must  bear  its 
share  of  the  legacy  duty,  and  of 
the  costs  of  the  proceedings  to 
obtain  payment.  BlUs  v.  Put' 
nam.  40 

4.  Costs  refused  to  one  of  two  trus- 
tees who  had  declined  to  transfer 
a  fund  to  the  party  entitled,  and 
had  severed  in  his  defence.  AUen 
V.  Thorp.  72 

5.  Heir-at-law  being  also  the  devisee 
in  trust,  misconducting  his  de- 
fence, ordered  to  pay  all  the  costs 
of  the  suit.    Man  v.  Ricketti.    93 

6.  On  the  application  of  the  Plain- 
tifis  a  six  clerk  was  appointed 
guardian  adlUem  for  a  Defendant, 


who  was  stated  to  be  an  infant, 
but  was  in  reality  of  full  age.  A 
decree  was  made  and  the  accounts 
taken  on  that  footing.  Held,  that 
the  proceedings  were  not  binding 
on  him,  and  the  Plaintift  were 
ordered  to  pay  the  costs  of  the 
six  clerk.  Orteny.  Badley.  Green 
V.  Tompeon.  F^  271 

7.  Costs  of  setting  down  a  cause  on 
an  objection  for  want  of  parties 
reserved  to  the  hearing.  Green" 
toood  v.  RoihwelL  279 

8.  A  trustee  was  declared  liable  for 
a  breach  of  trust,  and  was  ordered 
to  pay  the  costs  up  to  the  hearing. 
He  complied  with  the  decree. 
Held,  that  he  was  entitled  to  his 
costs  of  the  subsequent  proceed- 
ings for  clearing  and  distributing 
the  fund.    Hexoett  v.  Foifer.  348 

9.  Costs  of  an  administration  suit 
directed  to  be  paid  rateably  out 
of  the  real  and  personal  estate. 
BunneU  v.  Foster.  540 

See  Administration  Suit,  2. 
Impsbtinknce,  2. 

MiSJOINDBB,  2. 

Plba. 

CREDITOR'S  DEED. 
iSfftf  Parties,  11. 

CREDITOR'S  SUIT. 
See  Administration  Suit,  1. 
Prbliminary  Enquirixs,  3. 

CROSS  BILL. 
See  Production  of  Documents,  8. 

CUMU- 
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CUMULATIVE  LEGACY. 

A  testator  bequeathed  as  follows :  — 
''  to  M.  C»  B.t  besides  Austrian 
metaUiques  for  104^000  florms,  I 
give  5000^."  By  a  subsequent 
codicil  he  bequeathed  as  fol- 
lows :  —  "  Whereas,  I  have  by  in- 
dorsement on  two  little  parcels, 
containing  104  Austrian  bonds  of 
1000  florins  each,  given  them  to 
M.  C,B.;  I  confirm  said  dispo« 
sition,  and  add  to  it  20,00a{. : " 
Held,  first,  that  the  testator,  as  to 
the  Austrian  securities,  referred  to 
the  same  subject-matter ;  and  the 
testator,  not  possessing  such  se- 
curities at  his  death,  that  the  gift 
of  them  failed;  and,  secondly, 
that  the  gifts  of  the  two  sums  of 
BOOOl.  and  20,00tf.  (though  both 
were  connected  with  the  gift  of 
the  same  Austrian  securities) 
were  cumulative  and  not  substi- 
tutional. Marquis  of  Hertford  v. 
Lord  Loxother.  (  Countess  Berch- 
toldt'B  Case.)  Page  107 


DECREE. 

1.  Real  estate  was  directed  to  be 
sold  and  remitted  to  England^ 
which  was  done :  and  under  decree 
for  an  account  of  the  personal 
estate :— -Held  that  the  produce  of 
the  real  estate  remitted  had  been 
properly  included.  Pringk  v. 
Crookes.  257 

2.  Special  directions  given  in  a  de- 


cree for  an  account,  that  if  the 
Master  should  be  unable  to  take 
such  account,  by  reason  of  the 
non-production  of  the  books  of 
account  or  other  circumstances, 
he  should  ascertain  and  state  such 
circumstances,  and  report  thereon. 
Rowley  v.  Adams.  Page  395 

See  Account,  1. 
Trustee,  5. 

DEED. 
See  Executors  and  Administra- 
tors. 
Legacy  Duty. 

DEFENDANT. 

Defendant  examined  as  a  witness 
entitled  to  his  costs  of  suit.  Young 
V.  English.  10 

DEMURRER. 

1.  Liberty  given  ex  parte  to  amend  a 
clerical  error  in  a  demurrer,  the 
twelve  days  for  demurring  not 
having  expired,  Richardson  ▼. 
Hastings.  58 

2.  A  Plaintiff  may  set  down  a  de- 
murrer for  argument,  without 
waiting  for  the  Defendant  to  enter 
it  with  the  Registrar.  JDa//o»  v. 
Hayter.  250 

3.  Whether,  since  the  Orders  of 
1841,  it  is  necessary  for  a  De- 
fendant to  enter  a  demurrer  with 
the  Registrar  within  eight  days  at 
all,  guisre.  Ibid. 

4.  A  Defendant  neglected  to  enter 
his  demurrer  with  the  Registrar 
within  eight  days,  the  Court  re- 

Uu  2  fused 
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3.  Though  it  is  the  more  usual  and 
regular  course  to  file  articles  or 
objectioDs  to  the  credit  of  a  wit- 
ness, previous  to  applying  for 
leave  to  exhibit  interrogatories  for 
the  examination  of  witnesses  in 
support  of  such  articles,  still  a 
simultaneous  motion  for  leave  to 
file  articles,  and  exhibit  the  inter- 
rogatories, is  not  irregular.  Harvey 
V.  Mount.  Piige  517 

4.  Previous  to  a  cause  being  at  issue, 
the  Plaintiff's  solicitor  prevailed 
on  Am  B»  to  make  a  voluntary  affi* 
davit,  not  required  by  the  pro- 
ceedings in  the  cause.  A.  B.  was 
afterwards  examined  as  a  witness 
on  behalf  of  the  Defendant,  and 
was  cross-examined  by  the  Plain, 
tiff;  her  affidavit  and  depositions 
were  oontradictory,  but  the  affi- 
davit was  not  produced  to  her  at 
the  time  of  her  examination.  Upon 
an  application  by  the  Plaintiff  to 
file  articles  and  examine  witnesses 
to  discredit  A.  B.,  Held,  that 
though  the  conduct  of  the  Plain- 
tiff's solicitor  had  been  highly  im- 
proper, still  the  motion  ought  to  be 
granted,  leave  being  given  to  the 
Defendant  to  examine  witnesses 
to  support  her  credit,  and  as  to 
the  circumstances  under  which 
the    affidavit    had    been    sworn. 

Ibid. 
5*  Allegations  and  admissions,  used 
for  the  purpose  of  defence  against 
attempted  extortion  under  the 
form  of  legal  proceedings  or  for 
the  purpose  of  obtaining  justice 
irregularly  when  regularly  it  could 
not  be  had,  ought  not  to  be  used 

I 


as  evidence  of  the  righto  of  the 
parties.  Held,  conseqaently,  that 
allegations  and  admissions  made 
in  the  course  of  arbitrary  pro- 
ceedings against  parties  in  the 
Star  Chamber  and  in  a' treaty  for 
compromise  which  arose  out  of 
the  sentence,  and  in  the  proceed- 
ings which  took  place  before  the 
House  of  Commons  in  an  attempt 
to  obtain  relief  from  the  oppres- 
sion of  that  Court,  could  not  in 
any  way  influence  the  judgment 
of  this  Court.  The  Skinners 
Company  v.  The  Irish  Society. 

Page  593 

See  Depositions. 
Will,  5. 

EXCEPTIONS. 

See  Injunction,  8. 

EXECUTORS. 

See  Admission  op  Assets* 

Breach  op  Tbust,  1. 4. 6. 8. 

EXECUTORS  AND  ADMINI- 
STRATORS. 

The  ultimate  trust  in  a  marriage 
settlement  of  a  fund  belonging  to 
the  wife,  was  to  her  executors  or 
administrators.  Held,  first,  that 
the  surviving  husband,  who  was 
her  administrator  and  not  her 
next  of  kin  was  entitled ;  and,  se- 
condly, that  if  by  those  words  her 
next  of  kin  were  intended,  then 
that  the  next  of  kin  at  the  death 
of  the  wife,  and  not  «>f  the  hus- 
band 
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band  (who  wai  tenant  for  life), 
were  entitled.    Allen  v.  Thorp. 
Bige72 

EXONERATION. 
See  Charge  on  Real  Estate. 


FAILURE  OF  TRUST. 
See  Will,  4. 

FEME  COVERT. 

Whether  ajeme  covert^  who  is  enti- 
tled to  a  reversionary  interest  in 
a  chose  in  action^  can,  by  obtain- 
ing a  release  of  the  prior  interest, 
effectually  dispose  of  the  property, 
quare*    Story  v.  Tonge*  91 

FIERI  FACIAS. 

Mode  of  enforcing  the  sheriff's  re- 
turn to  a  writ  ofji.ja.  issuing  out 
of  Chancery.  Evans  ▼.  Davies.  81 

FORECLOSURE. 
See  Mortgage. 

FORFEITURE. 

See  Condition,  1. 
Marriage  Act. 

FORMA  PAUPERIS. 
Pauper  order  discharged,  the  par- 
ticular circumstances,  tending  to 
shew  that  the  Plaintiff  was  not  a 


pauper  not  being  specifically  de- 
nied.   Mather  v.  Shelmerdine. 

Page  267 

FRAUD. 

1.  This  Court  has  concurrent  juris- 
diction with  courts  of  law  in  cases 
of  fraud,  but  there  are  courses  of 
conduct  which  this  Court  con- 
strues as  fraudulent,  but  which 
courts  of  law  would  not  notice. 
Clarke  ▼.  Manning.  162 

2.  Upon  an  injunction  to  restrain  an 
action  at  law,  on  the  ground  both 
of  legal  and  equitable  fraud,  the 
court,  admitting  its  jurisdiction  to 
determine  the  legal  fraud,  per- 
mitted the  action  to  proceed,  in 
order  to  determine  the  question 
of  legal  fraud,  and  restrained  exe- 
cution only,  with  liberty  to  apply. 
The  jury  having  found  that  there 
was  no  legal  fraud,  this  Court 
afterwards  entered  into  the  con- 
sideration of  the  question  of 
equitable  fraud,  and  finding  none 
to  exist,  permitted  execution  to 
be  taken  out.  Clarke  ▼.  Manning. 

Ibid. 

See  Vbnbor  and  Purchaser,  S. 

FURTHER  DIRECTIONS. 

A  case  of  breach  of  trust  was  al- 
leged on  the  pleadings  against 
trustees  and  executors  for  not 
havbg  sold  an  estate,  but  at  the 
first  hearing  the  common  accounts 
only  were  directed.  Held,  on 
further  directions,  that  the  De- 
fendants could  not  be  then  charged 
Uu  4f  with 
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with  the  breach  of  trusts  and  that 

enquiries  couldnot  be  then  directed 

with  that  object.  Green  v.  BadUy* 

Page  274 

See  Admission  of  Assets. 


GENERAL  ORDERS. 

(L)  Uth  Order  of  1833. 

Whether  the  eight  days  mentioned 
in  the  14th  Order  of  1833  are  to 
be  computed  from  the  filing  the 
amended  bill  or  from  amending 
the  Defendant's  office  copy,  qutere  f 
Grubb  V.  Perri/.  375 

(2.)  2d  Order  of  April  1842- 

Under  the  2d  Order  of  the  11th  of 
April  1842,  the  Court  nominates 
the  solicitor  for  the  infant,  and 
usually  appoints  the  solicitor  oT 
the  suitor's  fund.  Thomas  v. 
Thomas*  47 

ISth  Order  of  1828 —  See  Amend- 
ment, 1. 

2lst  Order  of  December  1833.—  See 
Serjeant-at-Arms. 

5th  Order  of  May  1839 See  Pre- 
liminary Enquiries,  1.  S,  4. 

17th  Order  oi  August  ISil.^See 
Interrogatories,  1,  2. 

32d  Order  of  August  1841 See 

Parties,  2, 

34th  Order  of  August  1841 See 

Demurrer,  2,  3,  4. 

35th  Order  of  August  1841.— Sff 
Plea,  1. 

39th  Order  of  August  1841.  — See 
Costs,  7. 

1st  Order  ot  April  1842 See  Pro 

CONFESSO. 


28th  Order  of  October  1842.  ^&e 

GUARDLAN,  4.! 

16th  Order  oi  May  1845,  art.  25.— 
See  Injukctiov,  8. 

28th  Order  of  May  1845.— &e 
Copy  Bill,  1,  2. 

29th  Order  of  May  1845 — See  En- 
tering Appeaeance  roR  Ds- 
pendant. 

32d  Order  of  May  1845.  —  Su 
Guardian,  6. 

33d  Order  of  May  1845.  —  See 
Subp(ena,  2,  3,  4. 

93d  Order  of  May  1845.  —  See  Dis- 
missal, 6. 

111th  Order  of  May  1845.  — i&e 
Dismissal,  4. 

114th  Order  of  May  1845 — See 
Dismissal,  ?• 

GOODS  AND  CHATTELS. 
See  Will,  I. 

GUARDIAN. 

1.  It  is  not  the  practice  of  the  Court 
to  appoint  a  person  resident  abroad 
to  be  guardian  ad  litem.  Ladtf 
Hartland  v.  Atcherley.       Page  53 

2.  On  an  application,  by  motion,  for 
the  appointment,  without  a  com- 
mission, of  a  guardian  ad  litem  to 
an  infant  abroad  an  affidavit  should 
be  produced  of  the  infiincy  of  the 
party.  Lingren  v.  Lingren*  Dick 
y.  Lacy,  66 

3.  On  the  application  of  the  Plain- 
tiffs, a  six  clerk  was  appointed 
guardian  ad  litem  for  a  Defendant, 
who  was  stated  to  be  an  infaot, 
but  was  in  reality  of  full  age.    A 

decree 
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decree  was  made,  and  the  accounts 
taken  on  that  footing.  Held,  that 
the  proceedings  were  not  binding 
on  him,  and  the  Plaintiffs  were 
ordered  to  pay  the  costs  of  the  six 
clerk.     Green  v.  Badley. 

Page  271 

4.  The  Solicitor  of  the  Suitor's 
Fund  appointed,  under  the  28th 
Order  of  the  26th  of  October  \M% 
guardian  ad  litem  of  a  lunatic 
Defendant  not  'so  found  by  inqui. 
sition.    M*KeveraJdnv.Cort.    S47 

5.  Whether  a  guardian  ad  litem  can 
be  assigned  to  an  infant  resident 
within  the  jurisdiction,  without 
bringing  him  into  Court,  or  by 
means  of  a  commission,  quare. 
Nixon  y.  Few.  849 

6.  On  an  application  to  appoint  a 
solicitor  guardian  ad  litems  to  a 
Defendant  of  unsound  mind,  not 
so  found  by  inquisition,  the  Court 
required  to  be  first  satisfied  that 
no  relative  would  undertake  the 
defence.  Moore  \.  Platel.        583 

See  Lunatic 

Parent  and  Child,  1,  2,  3. 


2.  The  1  W.  4.  c.  47.  s.  12.  does  not 
apply  to  a  case  where  an  estate  is 
devised  to  a  trustee  during  the 
life  of  a  cestui  que  trust,  with  re- 
mainders over;  and  by  the  dis- 
claimer of  the  trustee,  the  legal 
estate  descends  on  the  heir. 
Heming  v.  Archer.  Page  515 

See  Costs,  5. 
Will,  4. 

HUSBAND  AND  WIFE. 

See  Acquiescence,  1. 

Feme  Covert. 

Misjoinder,  1. 

Mortgage,  2. 


HEIR. 
1.  An  heir  who  disputes  the  will, 
may,  by  long  acquiescence,  lose 
his  right  to  have  its  validity  tried 
at  law,  upon  an  issue  devisavit  vel 
non,  and  where  an  heir  had  acted 
as  devisee  in  trust  under  the  will 
for  a  great  number  of  years,  he 
was  refused  an  issue  even  to  try 
the  question  of  parcels.  Man  v. 
Ricketti.  93 


IMPERTINENCE. 

1.  After  Bubpcsna  to  rejoin,  a  De- 
fendant cannot,  without  special 
leave,  refer  the  bill  for  imperti- 
nence, though  he  has  taken  no 
step  in  the  cause  since  its  amend- 
ment.    Grubb  v.  Perry.  375 

2.  Where  an  answer  is  found  im- 
pertinent, the  Plaintiff  is  entitled 
to  the  costs,  and  the  Master  has 
no  discretion  on  the  subject. 
Lewis  V.  Smiihm  452 


INFANT. 

See  Guardian,  2,  3.  5. 
Heir,  2. 

INJUNCTION. 
1.  Where  a  Plaintiff  obtains  an  in- 
junction on  affidavits,    the   De- 
fendant 
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fendant  is  not  wrong  in  meeting 
the  case  by  affidavits  on  a  motion 
to  dissolve!  although  the  point 
might  be  determined  shortly  by 
filing  a  demurrer.  The  Barns- 
ley  Canal  Company  v.  TnMeU* 

Page  31 

2.  Injunction  granted  to  restrain 
Defendant  from  being  concerned 
for  any  of  the  PlaintiflTs  clients 
contrary  to  his  covenant.  NiekoUs 
V.  Strttion.  42 

3.  Injunction  granted,  prohibitory 
in  form»  but  mandatory  in  its  ef- 
fect. Earl  qf  Mexboraugh  v. 
Boner.  127 

4.  Tenant  of  a  mine  restrained^  on 
motion,  from  pefmitting  a  com- 
munication with  an  adjoining  mine 
to  continue  open,  and  water  to 
flow  through  the  same,  the  effect 
intended  being  to  compel  the  De- 
fendants to  close  the  communica- 
tion. Ibid. 

5.  Upon  an  injunction  to  restrain  an 
action  at  law,  on  the  ground  both 
of  legal  and  equitable  fraud,  the 
Court,  admitting  its  jurisdiction 
to  determine  the  legal  fraud,  per- 
mitted the  action  to  proceed,  in 
order  to  determine  the  question  of 
legal  fraud,  and  restrained  execu- 
tion only,  with  liberty  to  apply. 
The  jury  having  found  that  there 
was  no  legal  fraud,  this  Court 
afterwards  entered  into  the  con- 
sideration of  the  question  of  equit- 
able fraud,  and  finding  none  to 
exist,  permitted  execution  to  be 
taken  out.     Clarke  v.  Manning. 

162 

6.  The  common  injunction  against 


several  Deltedants  nay  be  dis- 
solved as  to  some,  before  ail  have 
answered,  and  die  proper  course 
of  proceeding  for  that  purpose  is, 
for  those  who  have  answered  lo 
obtain  an  order  nuif  as  of  oomve. 
Leiwu  V.  Smith.  P^e  470 

7.  Upon  a  motion,  made  on  the  last 
seal  after  TrmTy  term,  for  an 
Order  absolttte  to  disMilve  the 
common  injunction,  the  Maiatiff 
win  not  be  allowed  uatil  the  next 
motion  day  to  shew  cause  on  the 
merits;  but  the  Conit  will  ^»point 
an  early  day  in  the  vaoatioD  for 
that  purpose.    Sl^g  v.  Bromiu 

513 

8.  Exceptions  were  shewn  as  cause 
on  the  day  they  were  filed.  Held 
that  they  might  be  referred  ia- 
danUry  notwithstanding  the  16th 
Order  of  May  1845»  Art.  25. 
Hv^hes  V.  Tkomtu.  584 

See  Trade  Masks. 


INSOLVENT. 
See  Prxlimikart  Enquiries,  2. 

INSOLVENT  ACT. 
See  Assignee. 


INTEREST. 
See  Breach  of  Trust,  8. 

INTERROGATORIES. 

L  The  17th  Order  of  Amgud  1841 
was  intended  to  apply  to  cases  in 
which  there  are  several  De&nd- 

anu 
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'  aoto  answeriDg  separately.  Bate 
V.  Bate.  Page  528 

2.  The  only  two  Defendanu  re- 
quired to  answer,  joined  in  one 
answer.  It  was  found  iosufficienty 
and  the  Plamtiff  obuined  an  order 
to  amend,  and  that  the  Defendants 
might  answer  the  exceptions  and 
amendments  together.  Some  of 
the  original  interrogatories  were 
altered,  and  new  ones  added ;  but 
the  note  to  the  amended  bill  re- 
quired the  Defendants  to  answer 
all  the  mterrogattories,  without  ex- 
ceptmg  those  previously  answer- 
ed. Held,  that  there  was  no 
irregularity.  Ilnd. 

See  Depositions. 

IRREGULARITY. 
A  notice  of  motion  and  affidavit  in 
support  professed,  in  its  title,  to 
give  the  names  of  all  the  parties, 
but  omitted  one.  The  Court 
would  not  proceed,  but  gave  leave 
to  amend,  and  re-swear.  Davis  v. 
Barrett.  HI 

See  Depositions. 

GUARDIAlf,  $• 

Ohder  of  Course,  1,  2. 


ISSUE  DEVISAVIT  VEL  NON. 

On  an  issue  devitavit  vel  non^  the 
jury  found  in  favour  of  the  will, 
but  before  the  cause  had  been 
heard  on  the  equity  reserved,  the 
devisees  in  trust  applied  for  a  re- 
ference, to  enquire  whether  a  con- 
tract entered  into  by  them  was 
beneficial.    Held»  that  the  appli- 


cation was  premature.    B&ivman 
V.  BelL  Page  161 

See  Heir,  1. 


JOINT  TENANTS. 

A  sum  of  money  was  remitted  to 
England^  to  be  secured  for  the 
benefit  of  a  married  woman  and 
her  children,  so  that  the  same 
might  not  come  to  the  hands  of 
her  husband.  Held,  that  they 
took  as  joint  tenants.  Bustard  v. 
Saunders.  92 

JUDGMENT. 

In  1817,  a  tenant  for  life  of  freehold 
estates,  subject  to  long  outstand- 
ing terms,  granted  a  personal  an- 
nuity to  the  Plaintiff,  secured  by 
warrant  of  attorney,  on  which  judg- 
ment was  forthwith  entered  up 
and  docketed.  Afterwards,  in  1818 
and  1819,  he  created  other  in- 
cumbrances, two  of  which  were 
by  demises  of  the  estate.  The 
Plaintiff  did  not  sue  out  any  elegit 
till  1822,  when  he  did  so.  The 
inquisition  being  duly  returned, 
he  commenced  an  action  of  eject- 
ment, which  he  discontinued,  in 
consequence  of  the  outstanding 
terms.  In  a  suit  to  which  the 
Plaintiff  was  no  party,  the  pri- 
orities of  the  other  incumbrancers 
were  declared.  The  Plaintiff, 
within  twenty  years  from  the  last 
payment  of  the  annuity,  filed  this 
bill  against  all  the  other  parties, 

to 
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to  have  it  declared  that  he  was 
entitled  to  stand  as  first  incum- 
brancer ;  that  the  decree^  &c. 
might  be  altered,  or  that  the 
Plaintiff  might  be  at  liberty  to 
proceed  at  law,  and  that  the  De- 
fendants might  be  restrained  from 
setting  up  the  terms.  One  of  the 
defences  was,  that  the  Plaintiff's 
annuity  was  usurious.  The  Court 
held  that  the  Plaintiff  was  not 
barred  by  the  proceedings  in  the 
suit,  and  retained  the  bill  for  a 
year,  giving  the  Plaintiff  leave  to 
bring  an  action  for  the  recovery 
of  the  freehold,  and  restraining 
the  Defendants  from  setting  up 
the  terms ;  and  also,  (though  not 
specifically  asked  by  the  bill), 
from  setting  up  the  statute  of 
limitations.  The  Court  also  re- 
fused to  interfere  with  the  appli- 
cation of  the  rents  in  the  mean- 
time, or  to  grant  enquiries  as  to  the 
validity  of  the  Plaintiff's  charge, 
holding  that  primd  facie  credit 
was  to  be  given  to  the  judgment, 
nnd  that  if  the  Defendants  had  any 
equitable  case  to  make  against 
the  judgment,  they  ought  to  adopt 
proceedings  of  their  own  to  esta- 
blish that  case.  Smith  v.  Earl  of 
Effingham.  Page  357 

JURISDICTION. 

1.  No  equity  can  be  founded  on  an 
allegation,  that  a  court  legally 
constituted  is  not  properly  com. 
petent  to  decide  questions  within 
its  jurisdiction ;  and  where  the 
legislature  has  given  jurisdiction 
to  a  court  provided  by  the  act, 
and  has  made  its  decision  final,  if 


any  inconvenience  arises  from  the 
legal  exercise  of  the  jurisdiction, 
the  legislature  alone  can  supply  a 
remedy.      The    Bamde^    Canal 
Company  v.  Tmbdl.         P^  19 
2.  A  canal  act  provided,  that  in 
case  the  company  and  the  coal 
owner  could  not  agree  as  to  the 
amount  of  compensation  for  the 
coal  taken  for  the  purposes  of  the 
canal,  it  should  be  settled  by  a 
jury  summoned  by  the  commis* 
sioners,  whose  verdict  was  *'  to 
be  conclusive,  and  should  not  be 
removed,  by  certiorari  or  other 
process  whatever,  into  any  of  the 
courts  of  record  at  WestminUer^ 
or  any  other  courL"    A  bill  was 
filed,  praying  an  injunction  to  re- 
strain proceedings  before  a  jury, 
on  the  ground  that  the  Defendant 
was  entitled  to  no  compensation, 
and  that  the  special  jarisdiction 
provided  by  the  act  was  not  so 
constituted  as  to  be  likely  to  come 
to  a  just  conclusion*     Held,  that 
the  Plaintifis  were   not  entitled 
to  an  injunction  if  the  Defendant 
was  entitled  to  any  compensation, 
the  amount  of  which  had  to  be 
ascertained;    but    whether    this 
Court  had  any  jurisdiction  to  in- 
terfere in  the  matter,  if  it  had 
clearly  appeared  that  the  Defend- 
ant was  entitled  to  no  compensa- 
tion, quare*  Ibid. 
See  Amendment,  2. 

Fraud,  1,  2. 

Master. 

Probate. 


LEASE. 
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LEASE. 

See  Lessee. 

LEGACY. 

See  Cumulative  Legacy. 
Primary  Charge. 
Specific  Legacy. 
Will. 

LEGACY  DUTY. 

Assignment  of  legacy  in  Court  re- 
presented as  "  unincumbered  "  in 
trust  to  retain  a  moiety:  Held, 
that  such  moiety  must  bear  its 
share  of  the  legacy  duty,  and  of 
the  costs  of  the  proceedings  to 
obtain  payment.  Bliss  v.  Put- 
nam.  Page  40 

LESSEE. 

A  canal  company  was  authorised, 
by  its  Act,  to  purchase  the  coal, 
which  the  safety  of  the  canal  re- 
quired to  be  left  uDworked.  The 
purchase  of  part  was  delayed  many 
years,  and  in  the  mean  time  a 
lease  had  been  granted  by  the 
coal  owner  to  a  coal  worker.  The 
company  purchased  the  interest  of 
the  owner.  Held,  that  the  coal 
worker  was  also  entitled  to  com- 
pensation. The  Bariisley  Canal 
Company  v.  TwibdU  19 

LIEN. 

].  A  mortgagor^  who  had  borrowed 
the  title  deeds  from  an  equitable 


'  mortgagee,  to  enable  him  to  sell 
the  property,  banded  them  to 
his  solicitor,  in  order  to  com- 
plete. The  mortgagee  acquiesced 
in  the  sale.  Held,  that  the  so- 
Ucltor  had  a  lien  on  the  deeds 
for  his  costs  of  the  transaction 
only,  but  not  for  his  other  claims 
for  costs  against  the  mortgagor. 
Young  V.  English.  Page  10 

2.  Extent  of  lien  on  a  fund,  where 
the  grantor  of  an  annuity  agreed 
to  sell  to  the  grantee  the  fund  on 
which  the  annuity  was  secured,  and 
to  repurchase  the  annuity,  but,  in 
consequence  of  a  mutual  mistake, 
the  contract  for  the  sale  of  the 
fund  could  not  be  specifically 
performed.     Colyer  t.  Clay.    188 

LIS  PENDENS. 

After  bill  filed,  but  before  subpcena 
served,  the  Defendant  assigned 
the  subject-matter  of  the  suit: 
Held,  that  the  assignee  was  a  ne- 
cessary party,  and  that  the  Court 
would,  if  necessary,  grant  an  in- 
junction to  restrain  any  further 
assignment.     Potoell  v.  Wright. 

444 

LOCO  PARENTIS. 
S/e  Parent  and  Child. 

LUNATIC. 

A.  was  found  lunatic  in  Ireland^  and 
B.  was  appointed  his  committee 

.  there.  A.  being  a  Defendant  to 
a  suit  in  Englandf  an  application 
was  made  that  J9«  might  be.  ap- 
pointed 
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pointed  guardian  ad  Uiem.  Held, 
that  the  proper  coune  was  to  get 
the  Irish  comniisaion  recorded  in 
England^  under  the  1  W.^.  c.65. 
f.  41.,  and  then  for  the  lunatic 
and  committee  to  answer  toge- 
ther. Lady  Hartlatul  ▼•  Atcher- 
ley.  Page  S^ 

See  GuABDiANy  4. 6« 

SU1P(BNA,  2. 


MARRIAGE  ACT. 

Where  the  huahand  alone  incurs  a 
forfeiture  under  the  Marriage  Act 
(4  G.  4.  c.  76.  s.  23.),  the  Court 
has  no  authority  to  order  any  set- 
tlement of  the  wife's  property  on 
the  issue  of  the  wife  by  any  sub- 
sequent marriage.  Aiiarney^Ge" 
neral  v.  MuUay.  351 

MASTER. 

An  order  of  the  Master,  giving  the 
Defendant  three  weeks  to  answer 
after  the  Plaintiff  had  amended 
his  bill,  which  was  defectiTe  for 
want  of  parties,  discharged  as  ir- 
regular. Reyndl  y.  ReyneU.  82 
See  Ambkdmkkt,  2. 
••• 

MISDESCRIPTION. 
See  Security  fob  Costs. 

MISJOINDER. 

].  Ph>perty  was  given  in  trust  <<for 
the  sole  and  absolute  use "  of  a 
female  inlalit.      She   afterwards 


married  under  age,  and  a  settle- 
ment was  made  giving  half  to  the 
wife  for  her  separate  use,  and  the 
other  half  to  the  husband.  A  bill 
was  filed  by  the  husband  and  wife^ 
after  the  latter  had  come  of  age, 
against  the  trustees,  seeking  to 
charge  them  with  a  breach  of 
trust.  The  Court  thought  the 
frame  of  the  suit  improper,  but 
gave  leave  to  amend;  and  the 
wife  being,  by  amendment,  made 
to  sue  by  her  next  friend,  a  decree 
was  made.    Daw  v.  Prout. 

Page  288 
2.  The  bill  sought  to  charge  trustees 
with  mismanagement  snd  misap- 
plication of  the  trust  estate.  The 
answer  insisted  that  one  of  the 
two  co-Plaintiffi  had  acquiesced. 
The  Court,  upon  motion,  gave 
leave  to  amend  by  making  such 
co-Plaintiff  a  Defendant,  upon 
payment  of  die  coata  of  the  appli- 
cation, and  giving  security  for  the 
costs  already  incurred.  The  costs 
of  the  misjoinder  were  reserved  to 
the  hearing.    Bother  v.  Keardey. 

545 

MISREPRESENTATION. 

See  Vendor  and  Purchaser,  L 

MISTAKE. 

A  fbnd  was  held  on  trust  for  one  for 
life,  with  remainder  between  B,  and 
C.  equally,  if  living,  with  benefit 
of  survivorship  between  them.  B. 
sold  his  reversionary  interest.  At 
the  time  of  the  sale  C.  was  dead, 
but  the  fact  was  neither  known  to 

the 
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the  vendor  nor  to  the  purchaser. 
Held,  that   the  sale    could  not 
stund.     C(^yer  v.  Clay.  Page  188 
See  LiiH,  9. 

MORTGAGE. 

I.  Where  an  estate  is  norkgaged, 
the  equity  of  redeinptioD»  unless 
there  appears  a  clear  intention  of 
making  a  new  settlement,  remains 
subject  to  the  old  uses,  or  to  die 
trusts  of  the  original  settlement. 
Wood  ^.  Wood.  183 

2L  By  a  marriage  settlement,  a  rent 
charge  of  2001.  a  year  was  secured 
to  the  wife  for  life,  payable  quar- 
terly,  with  powers  of  distress,  &c. 
To  enable  the  husband  [to  mort- 
gage, the  wife  released  her  rent 
charge  to  the  mortgagee.  The 
equity  of  redemption  was  reserved 
to  the  husband,  who  covenanted 
to  convey  other  lands  on  the  trusts 
of  the  settlemenL  The  husband, 
by  his  will,  gave  his  real  and  per- 
sonal estate  to  Us  brother,  on  con- 
dition that  he  would  aUow  his 
wife  3007.  k  year  for  life.  Held, 
that  the  20(tf.  a  year  remained  a 
valid  charge  on  the  equity  of  re- 
demption; and  secondly,  that  it 
was  not  satisfied  by  the  300/.  a 
year.  Ibid. 

S«  In  A  foreclosure  suit,  the  mortgagee 
having  received  rents  between  th^ 
date  of  the  Master's  report  and 
the  day  appointed  for  payment, 
the  Court,  on  motion,  referred  it 
back  to  the  Master  to  continue 
the  accounts,  and  to  fix  a  new  day. 

'    Misv.Grifiihs.  83 


See  Breach  of  Trust,  6. 
Parties,  4. 

Production  op  Documents,  2, 
8. 

MORTGAGOR    AND    MORT. 
GAGEE. 

See  Mortgage. 


MORTMAIN. 

Personalty  directed  to  be  laid  out  in 
land,  to  be  held  in  trust  for  A. 
for  life,  with  a  gift  over,  upon  a 
breach  of  a  condition,  to  a  charity. 
Held,  that  the  charity  could  not 
take.  Ridgwayy.  Woodhouse. 

Page  437 

MOTION. 

See  Payment  dut  of  Court. 
Set-off. 


NEXT  OF  KIN. 

The  ultimate  trust  in  a  mwriage 
settlement  of  a  fund  belonging  to 
the  wife,  was  to  her  executors  or 
administrators.  Held,fir8t,  that  the 
surviving  husband,  who  was  her 
administrator,  and  not  her  next  of 
kin,  was  entitled ;  and,  secondly, 
that  if  by  those  words  her  next  of 
kin  were  intended,  then  that  the 
next  of  kin  at  the  death  of  the 
wife,  and  not  of  the  husband  (who 
was  tenant  for  life),  were  entitled. 
Allen  V.  Thorp.  72 

See  Parties,  a 

NOTICE 
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afterwards  dinoWedy  and  the  com- 
mittee was  authorised  to  wind  up 
the  aflain.  Two  of  the  committee^ 
C  and  D.f  sold  the  furniture,  and 
alone  received  the  produce,  to- 
gether with  other  general  assets  of 
the  club.  A  bUl  was  filed  by  A*  B. 
on  behalf  &c^  against  C.  and  D^ 
and  E.,  a  nonsubscribing  member, 
to  recover  the  monies  in  the  hands 
of  C.  and  D.»  and  praying  that  the 
furniture  money  might  be  paid  to 
the  Plamtiffy  on  the  trusu  of  the 
deed,  **  or  otherwise  as  the  Court 
might  direct,"  and  that  the  general 
assets  recovered  might  be  paid 
to  the  bankers,  or  otherwise  &c. 
Held,  that  the  bill  was  not  de- 
fective for  want  of  parties,  and  that 
neither  the  other  parties  to  the 
deed,  nor  the  other  members  of 
the  club,  were  necessary  parties. 
Richardson  v,  Hastings.  P&ge  1323 

9.  Observations  on  what  is  termed 
the  "  substantial  representation," 
in  a  suit  of  absent  parties*  and  how 
far  such  absent  parties  are  bound. 
PotoeU  V.  Wright.  444 

10.  After  bill  filed  but  before  sub- 
pcena  served,  the  Defendant  as- 
signed the  subject-matter  of  the 
suit:  Held,  that  the  assignee  was 
a  necessary  party,  and  that  the 
Court  would,  if  necessary,  grant 
an  injunction  to  restrain  any  fur- 
ther assignment.  Ihid. 

11.  Scheduled  creditors  to  a  cre- 
ditor's deed,  who  were  not  parties 
thereto,  held  not  necessary  parties 
to  a  suit  by  a  subsequent  incum- 
brancer, to  have  the  monies  out  of 
which  it  was  intended  to  pay  such 


creditors  raised,  the  trustees  being 
parties.    Powell  v.  Wright. 

Page  444 

12.  Twenty  yeaiis  ago,  twenty-seven 
persons  conveyed  real  and  per- 
sonal estate  to  trustees  to  sell,  and 
to  divide  the  produce.  Held,  that 
a  bill  might  be  filed  by  a  few,  on 
behalf  &c«,  against  the  trustees, 
to  make  them  account ;  and  that 
it  was  not  necessary  to  make  all 
the  persons  intere^ed  parties  to 
the  suit.     Smart  ▼.  Bradstock* 

500 

IS.  An  adverse  decree,  made  in  the 
absence  of  some  of  a  class,  the 
point  not  being  considered  to  be 
one  of  difficulty.  Bunneti  v.  Fos- 
ter. 540 

See  Receiver,  2. 

Suing  on  Behalf,  &c. 


PARTITION. 

See  Production  op  Documents,  7. 

PARTNERSHIP. 

A.  and  B.  purchased  realty  out  of 
their  partnership  assets,  which 
was  used  for  their  partnership 
purposes,  and  was  in  equity  to  be 
considered  as  personalty.  A  new 
partnership  was  formed  between 
A.  B.  and  C.  The  realty  was  con- 
tinued to  be  used  for  the  partner- 
ship purposes,  but  A*  and  B. 
stipulated  for  a  rent  to  be  paid 
them  by  the  new  partnenhip 
composed  o^A.B*  and  C.  A  died. 
Held,  the  property  was,  inequity, 

to 
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to  be  considered  as  part  of  his  real 
estate.    Rovoley  v.  Adams, 

Page  548 
See  Parties,  5,  6,  7,  8. 

PATENT. 

The  clerk  at  the  enrolment  office 
cannot  receive  an  enrolment  con- 
ditionally, and  the  Master  of  the 
Rolls  refused  to  cancel  or  vacate 
an  enrolment  of  a  specification 
which  had  been  left  at  the  office, 
and  had  been  enrolled  notwith- 
standing directions  not  to  enrol  it 
until  further  order.  In  re  Braugh. 

104 

PAUPER. 
See  Forma  Pauperis. 

PAYMENT  INTO  COURT. 

1.  Where  trust  money  appears  to 
have  been  invested  on  an  improper 
security,  it  will,  on  motion,  be 
ordered  to  be  brought  into  Court 
within  a  given  time;  but  if  the 
case  be  proper,  the  period  will 
be  extended  from  time  to  time,  to 
enable  the  Defendant  to  realise 
the    security.      Score  v.    Ford. 

333 

2.  Where  part  of  a  residuary  estate 
has  been  invested  on  an  improper 
security,  and  the  Defendant  has 
an  interest  therein,  the  Court,  on 
being  satisfied  that  there  is  no  ex- 
isting claim  on  the  estate,  some- 
times confines  the  amount  to  be 
paid  into  Court  to  the  share  of  the 
Plainti£  Ibid. 


3.  The  whole  fund  ordered  under 
tlie  circumstances  to  be  paid  into 
Court  by  an  administratrix,  who 
was  partially  interested.  Score 
V.  Ford.  Page  333 

PAYMENT  OUT  OF  COURT. 

The  taxation  of  a  bill  was  directed 
on  the  terms  of  paying  the  amount, 
50/.,  into  Court ;  it  was  taxed  at 
25/.  The  Court,  upon  motiony  di- 
rected payment  out  of  Court  of 
the  fund  deposited*  In  re  Brom- 
ley.  487 

PETITION. 

The  proper  mode  of  bringing  before 
the  Court  claims,  which  do  not 
come  within  the  scope  of  the 
ordinary  decree  in  a  creditor's 
suit,  is  by  petition.  Barker  v. 
Buttress.  134 

PLEA. 

1.  Ex  parte  motion  for  the  costs  of 
plea  not  set  down  and  of  suit,  re- 
fused.   Roberts  v.  Jones.  57 

2.  A  Defendant  filed  a  plea,  but  the 
Plaintiff  neither  set  it  down,  nor 
took  any  steps  for  three  terms. 
The  bill  was,  on  motion,  dismissed 
with    costs.      Roberts   v.    Jones. 

266 

PLEADING. 

1.  When,  at  the  time  of  amending  his 

bill,  the  Plaintiff  has  changed  his 

residence,  it  should  be  stated  by 

amendment;  and  this  may  be  done 

Xx  2  not- 
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notwithstanding  the  rule  that  sub- 
sequent facts  are  the  proper  sub- 
ject of  supplement  and  not  of 
amendment.     Kerr  v.  Gillespie^ 

Page  269 
2.  As  to  the  necessity  of  the  Court's 
modifying  its  rules  and  adapting 
its  forms  of  proceedings  to  the 
altered  circumstances  of  society 
existing  at  the  present  day.  Rich- 
ardson T.  Hastings.  S23 

See  Assignee. 
Decree. 

Further  Directions. 
Lis  Pendens. 
Misjoinder. 
Parties. 

Suing  on  behalf,  &c. 
Supplemental  Answer. 


POLICY  OF  ASSURANCE. 
See  Annuity,  3. 

POLISH  BONDS. 
See  Will,  2. 

PORTION. 
See  Charge  on  Real  Estate. 

POWER. 

Power  to  appoint  aA  annuity  held, 
under  the  circumstances,  to  autho- 
rise tlie  appointment  of  the  prin« 
cipal  sum  invested  in  the  funds  for 
securing  it.     Samnda  v.  Lousada, 

243 

See  Trustee,  2,  3. 


PRACTICE. 

See  Amendment. 

Attachment. 

Commission. 

Costs. 

Defendant. 

Demurrer. 

Depositions. 

Dismissal. 

Entering  Appearance 
FOR  Defendant. 

General  Orders. 

Guardian. 

Impertinence. 

Injunction. 

Irregularity. 

Issue  devisavit  vel  non. 

Mortgage,  3. 

Order  of  Course,  1,  2. 

Parties. 

Patent. 

Payment  into  Court. 

Payment  out  of  Court. 

Petition. 

Plea. 

Preliminary  Enquiries. 

Production  of  Docu- 
ments. 

Receiver. 

Right  to  begin. 

Security  for  Costs. 

Serjeant- AT- A  RMS. 

Set-off. 

Setting  down  Cause. 

Staying  Proceedings. 

Subp(ena. 

Supplemental  Answer. 

Time  to  answer. 
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PRELIMINARY  ENQUIRIES. 

1.  Where  the  substantial  equity  of 
a  Plaintiff's  "bill  is  denied  by  the 
answer,  the  Court  will  not,  on 
motion,  direct  the  preliminary  en- 
quiries, under  the  5th  General 
Order  of  May  1839.  Bdcher  v. 
Whitmorc.  Page  245 

2.  A  bill  was  filed  to  set  aside  a  vo- 
luntary settlement,  on  the  ground 
of  the  insolvency  of  the  settlor ; 
the  insolvency  being  denied  by 
the  answer,  the  Court  declined 
ordering,  on  motion,  the  prelimi- 
nary enquiries  as  to  the  parties 
interested  under  the  settlement. 

Ibid. 

3.  The  preliminary  accounts  of  the 
testator's  estate,  debts,  &c.  being 
directed  upon  motion,  it  was  or- 
dered that  the  creditors  who 
should  not  come  in  should  be  ex- 
cluded the  benefit  of  the  order. 
Trotter  y.  Walmesley.  264 

4.  A  preliminary  enquiry,  under  the 
5th  General  Order  of  May  1839, 
as  to  who  was  next  of  kin,  was 
refused,  where  the  Plaintiff  sued 
in  his  right  of  next  of  kin  ;  but  it 
was  denied  by  the  answer  that  he 
filled  that  character.  Kinshela  v. 
Lee.  300 


PRIMARY  CHARGE. 

Legatees  made  bondjide  endeavours 
to  realise  the  primary  fund  on 
which  legacies  were  charged,  but 
failed  to  i  prove  the  existence  of 
such  primary  fund  by  reason  of 


the  non-production  of  the  account 
books.  The  real  estate  (being  the 
secondary  fund)  was  directed  to 
be  sold  for  payment  of  the  le- 
gacies, but  the  decree  was  made, 
without  prejudice  to  any  claim 
which  might  be  made  in  respect 
of  the  primary  fund,  in  any  other 
proceeding  against  any  party  who 
might  be  answerable  for  the  same. 
Roxuley  v.  Adams.  P^e  548 

PRINCIPAL  AND  AGENT. 
See  Vendor  and  Purchaser,  2. 

PRINCIPAL  AND  SURETY. 

Surety  by  promissory  note,  for  a 
floating  balance  due  to  bankers 
from  a  customer,  held  released  by 
the  bankers  crediting  the  cus- 
tomer with  the  full  amount  of  the 
note  without  advancing  the  mo- 
ney at  the  time.  Archer  v.  Hud- 
son*  551 

PRIORITY. 

See  Judgment. 
Trustee,  5. 

PRIVILEGE  FROM  ARREST. 
See  Solicitor. 

PROBATE. 

As  to  personal  estate,  the  Court  is 

bound  by  the  terms  of  the  will 

appearing  on  the  probate ;  but  if, 

on  production  of  the  original,  a 

Xx  3  .doubt 
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doubt  exists  as  to  the  accuracy 
of  the  probate  copy,  the  Court 
will  give  an  opportunity  to  the 
parties  to  apply  to  the  Ecclesias- 
tical Court  to  set  it  right.  Haver* 
gal  V.  Harrison.  I'age  49 

PRO  CONFESSO. 

Course  of  proceedings  to  take  a 
bill  pro  confesio  after  appearance 
under  the  Ist  Order  of  April  184f2. 
Slanleif  y.  Bond.  386 


PRODUCTION  OF  DOCU- 
MENTS. 

1.  Motion  in  a  supplemental  suit,  to 
deposit  documents  with  the  Mas- 
ter^ in  whose  office  other  docu- 
ments had  been  deposited  in  the 
original  suit,  instead  of  with  the 
writ  clerks,  though  unopposed, 
was  refused.     Alcock  v.  Sloper. 

48 

2.  After  a  bill  for  redemption  had 
been  filed,  but  before  the  subpoena 
had  been  served,  the  mortgagee 
transferred  his  mortgage,  and  his 
transferee  was  brought  before  the 
Court  by  supplemental  bill.  It 
was  alleged  that  the  transfer  had 
been  made  for  fraudulent  and 
vexatious  purposes.  Held,  that 
the  Plaintiff  was  not  entitled  to  the 
production  of  the  deed  of  transfer. 
Gill  V.  Et/ton.  155 

3.  Order  for  the  production  of  title 
deeds  of  a  mortgagee,  who  also 
claimed  to  be  a  purchaser  of  the 
equity  of  redemption,  refused. 
Greentoood  v.  Rothwell.  291 


4.  One  member  of  a  club,  on  behalf 
of  himself  and  the  rest,  sued  two 
other  members,  to  recover  back 
monies  belonging  to  the  club.  It 
having  been  determined  that  the 
other  individual  members  were 
not  necessary  parties :  Held,  that 
the  Defendants  could  not  resist 
the  production  of  documents  in 
their  possession,  on  the  ground 
that  the  other  members  had  an 
interest  in  them.  Richardson  v. 
Hastings.  Page  85* 

5.  A  Plaintiff  ought  not  to  use  for 
any  collateral  purpose  documents 
ordered  by  the  Court  to  be  pro- 
duced for  the  purposes  of  the 
suit.  Ibid, 

6.  A  Defendant  admitted  the  pos- 
session of  documents,  but  stated 
that  they  were  all  prepared  and 
made  since  the  dispute  arose,  in 
contemplation  of  the  litigadon  of 
that  dispute,  and  her  defence 
against  the  Plaintiff's  claim,  but 
she  did  not  connect  them  with  her 
professional  advisers:  Held,  that 
they  were  not  privileged,  and 
ought  to  be  produced.  Maden  v. 
Veevers.  489 

7.  A  bill  was  filed,  insisting  on  a 
partition  already  made  between 
the  Plaintiff  and  Defendant,  who 
were  tenants  in  common.  The  bill 
contained  an  alternative  prayer 
for  a  partition  under  the  Court. 
The  Defendant  insisted  on  the 
invalidity  of  the  partition,  but  ad- 
mitted the  possession  of  docu- 
ments shewing  the  manner  m 
which  she  had  since  dealt  with 
her  share  of  the  property.    Held, 

that 
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that  the  Plaintiff  had  an  interest 
in  them,  if  it  were  only  for  the 
purpose  of  ascertaining  who  were 
tenants  in  common  with  htm. 
Maden  v.  Veevert.  Page  489 

8.  A  Plaintiff,  unless  he  specifically 
offers  to  do  so  by  the  bill,  or  is  re- 
quired to  do  so  by  a  cross-bill,  is 
not  bound  to  produce,  previous  to 
the  Defendant  being  compelled 
to  put  in  his  answer>  documents 
admitted  to  be  in  his  (the  Plain- 
tiff's) possession,  and  alleged  as 
proving  his  case.    Bate  v.  Bate. 

528 
Letters  written  by  a  Defendant, 
after  the  institution  of  the  suit,  to 
an  unprofessional  agent  abroad, 
<<  confidentially  and  in  reference 
to  the  defence  of  the  Defendant 
to  this  suit."  Held,  not  privi- 
leged.    Kerr  v.  Gillespie*        572 

PUBLIC  TRUST. 
See  Trust. 


a 


REAL  AND  PERSONAL  ES- 
TATE. 

See  Charge  on  Real  Estate. 
Costs,  9. 
Partnership. 

RECEIVER. 
1.  A  receiver  ought  not  to  present 
a  petition,  or  originate  proceed- 
ings in  the  cause.  There  are, 
however,  exceptions  to  the  rule. 
Ireland  v.  Eade*  55 


2.  In  a  suit  in  which  the  priorities 
of  different  incumbrancers  on  [an 
estate  were  determined,  a  receiver 
had  been  appointed.  A.  B.^  who 
claimed  to  be  first  incumbrancer, 
not  having  been  made  a  party  to 
that  suit,  filed  a  bill  of  his  own  to 
establish  his  right :  Held,  that  the 
receiver  was  not  a  necessary  party, 
and  but  for  the  decision  in  Lewis 
V.  Lord  Zouche,  2  SitnonSf  S88, 
he  would  have  been  considered  an 
improper  party.  SmUh  v.  Earl  qf 
Effingham.  Page  S57 

RECEIPT  FOR  PURCHASE 
MONEY. 

See  Vendor  and  Purchaser,  3. 


RELEASE. 
See  Feme  Covert. 

REPLICATION. 
See  Dismissal,  4.  6* 

RESIDENCE. 
See  Pleading. 

RESTRAINT  OF  TRADE. 
See  Injunction,  2. 

REVERSIONARY  INTEREST. 
See  Feme  Covert. 

REVIVOR  AND  SUPPLEMENT. 
See  Setting  down  Cause. 

-Yx  4  RIGHT 


672 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


RIGHT  TO  BEGIN. 

A  Defendant  taking  exceptions  to 
the  Master's  report,  and  present- 
ing a  petition  of  rehearing^  has 
the  right  to  begin.  Pringle  v. 
Crookes.  Page  257 


SATISFACTION. 

By  a  marriage  settlement,  a  rent- 
charge  of  20(tf.  a  year  was  secured 
to  the  wife  for  life,  payable  quar- 
terly, with  powers  of  distress,  &c. 
To  enable  the  husband  to  mort- 
gage, the  wife  released  her  rent- 
charge  to  the  mortgagee.  The 
equity  of  redemption  was  reserved 
to  the  husband^  who  covenanted 
to  convey  other  lands  on  the  trusts 
of  the  settlement.  The  husband, 
by  his  will,  gave  his  real  and  per- 
sonal estate  to  his  brother,  on  con- 
dition that  he  would  allow  his  wife 
300/.  a  year  for  life.  Held,  that 
the  200/.  a  year  remained  a  valid 
charge  on  the  equity  of  redemp- 
tron;  and,  secondly,  that  it  was 
not  satisfied  by  the  300/.  a  year. 
Wood  v.  Wood.  1S3 


SECURITY  FOR  COSTS. 

Pending  the  suit,  the  infant  Plaintiffs 
and  their  next  friend  went  abroad, 
and  upon  a  subsequent  amend- 
ment the  fact  was  not  noticed. 
A  motion  for  security   for  costs 


was  refused,  there  being  no  wilful 
intention  to  mislead,  the  residence 
abroad  not  being  pennaneoty  asd 
no  danger  of  losing  the  coats  being 
suggested*    Kerr  ▼•  GSUtfue. 

Page  969 

SERJEANT-AT-ARMS. 

1.  Proceeding,  where  there  was 
ground  for  believing,  that  the 
return  of  tlie  serjeant-at-arms  of 
languidua  was  untrue.  Bacon  v. 
Bameti.  46 

2.  A  prudent  solicitor  never  takes 
an  order  for  time  to  answer,  on 
the  condition  of  a  serjeant-At-anns, 
in  the  terms  of  the  21st  Order  of 
December^  I8SS.  Holmes  v.  Bad- 
deley.  69 

SET-OFF. 
By  the  decree  sums  due  from  a  le- 
gatee were  ordered  to  be  setoff 
against  her  share  of  the  testator's 
estate,  and  her  costs  were  ordered 
to  be  paid  to  her  solicitor.  It 
being  found  that  the  claims  against 
her  exceeded  her  portion  of  the 
estate,  and  the  legatee  being  in- 
solvent, an  application  was  made 
by  motion,  that  the  costs  ordered 
to  be  paid  to  her  solicitor  might 
be  carried  to  the  credit  of  her  ac- 
count. The  Court  stayed  the  pay- 
ment of  the  costs  for  a  month,  in 
order  that  tlie  matter  might  be  set 
right.    Nicholson  v.  Norton.     67 

SETTING  DOWN  CAUSE. 
A   bill  of  revivor  and  supplement 
was  filed  to  bring  new  trustees 

before 
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before  the  Court.  It  was  supple- 
meotal  as  to  the  trustees,  but  a 
bill  of  revivor  as  regarded  the 
other  Defendants.  Held,  that  it 
was  only  necessary  to  set  down 
the  bill  to  be  heard  as  against  the 
new  trustees.  Hmsey  v.  DivdL 
Page  499 

SETTLEMENT. 

See  Executors  and  Adminis- 
trators. 

SOLICITOR. 

L  A  solicitor  who  is  proceeding  to 
Court  to  attend  his  professional 
business,  there  pending,  is  privi- 
leged from  arrest.  Attorney-Ge- 
neral  v.  The  Leatkersellers'  Cotn* 
pany,  157 

2.  What  an  insufficient    deviation. 

Ibid. 
See  Injunction,  2. 

SOLICITOR  AND  CLIENT. 

See  Lien,  1. 
Taxation. 

SPECIFICATION. 
See  Patent. 

SPECIFIC  LEGACY. 

Where  a  testator,  having  given  a 
general  legacy,  by  a  subsequent 
instrument  makes  it  specific,  the 
ademption  of  the  specific  legacy, 
without  more,  will  not  set  up  the 


general  legacy.   Marquis  of  Hert' 

ford  V.  Lord  Lowther  (Countess 

BerthtoWs  case).  Page  107 


SPECIFIC  PERFORMANCE. 
See  Vendor  and  Purchaser,  4, 

STATUTE. 

1.  A  Canal  Act  provided,  that  in  case 
the  Company  and  the  coal  owner 
could  not  agree  as  to  the  amount 
of  compensation  for  the  coal  taken 
for  the  purposes  of  the  canal,  it 
should  be  settled  by  a  jury  sum- 
moned by  the  commissioners, 
whose  verdict  was  "to  be  con- 
clusive, and  should  not  be  re- 
moved by  certiorari  or  other  pro- 
cess whatever,  into  any  of  the 
Courts  of  Record  at  Westminster^ 
or  any  other  Court."  A  hill  was 
filed,  praying  an  injunction  to  re- 
strain proceedings  before  a  jury, 
on  the  ground  that  the  Defendant 
was  entitled  to  no  compensation, 
•and  that  the  special  jurisdiction 
provided  by  the  Act  was  not  so 
constituted  as  to  be  likely  to  come 
to  a  just  conclusion.  Held,  that 
the  Plaintiffs  were  not  entitled  to 
an  injunction  if  the  Defendant  was 
entitled  to  any  compensation,  the 
amount  of  which  had  to  be  ascer- 
tained; but  whether  this  Court 
had  any  jurisdiction  to  interfere  in 
the  matter,  if  it  had  clearly  ap- 
peared that  the  Defendant  was 
entitled  to  no  compensation,  ^u^pre. 
The  Barnsley  Canal  Company  v. 
TmbeU.  19 

2.  The 
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2.  The  1  W.  4.  c.  36.  sec.  xr.  rule 
17*9  does  not  authorise  the  Court 
to  order  that  the  costs  of  a  De- 
icodant's  contempt  fur  not  answer- 
ing, and  who  is  too  poor  to  pay 
them,  may  be  costs  in  the  cause. 
Robet/  V.  Whitewood.        Page  54 

3.  A  person  at  his  death  was  mem- 
ber of  a  banking  company  esta- 
blished under  the  7  G.  4.  c.  46., 
and  subject  to  its  liabilities.  After 
the  expiration  of  three  years,  a 
suit  was  instituted  for  the  ad- 
ministration of  his  estate,  and 
the  common  decree  was  made  for 
taking  an  account  of  his  debts. 
Persons  who  were  creditors  of  the 
banking  company  at  the  testator's 
death  claimed  before  the  Master. 
Held,  that  their  claims  did  not 
come  within  the  scope  of  the 
decree ;  secondly,  that  their  claims 
were  barred  by  the  lapse  of  three 
years ;  and,  thirdly,  that  the  proper 
way  of  bringing  their  claims  be- 
fore the  Court  was  by  petition, 
and  not  by  exception.  Barker  v. 
BuUresi.  134 

33  Geo.  3.  c.  110. —  See  Lessee. 

6  Geo.  4.  c,  16.  —  See  Assignee. 

7  Geo.  4.  C.46. —  See  Banking  Act. 
1  TVill.^.  c.  36. — See  Attachment. 
1  mU.  4.  c.  47.  —  See  Heir,  2. 

1  &  2  Vict.  c.  110.  —  See  Charging 

Order. 
6  &  7  Vict.  c.  73. —  See  Taxation. 


STATUTE  OF  LIMITATIONS. 

1.  Tenant  for  life  paying  off  charge 
on  settled  estate,  he  taking  no 


steps  for  more  tbao  twenty  years 
to  keep  it  alive*  the  Statute  of  Li- 
mitations held  not  to  i4>^ly.  Bur- 
rM  T.  The  Earl  of  Egremont. 

2.  Estate  of  a  testator  engaged  in  s 
'Banking  Company  esubliMl 
under  the  7  Geo.  4.  c.  46.  held  re- 
leased after  the  expiration  of  three 
years.    Barker  v.  BnUress.    134. 

See  Judgment. 
Taxation,  1. 

STAYING  PROCEEDINGS. 

1.  Where  the  Defendant  submits  to 
pay  tlie  whole  demand  of  the 
Plaintiff,  the  Court  stays  the  pro- 
ceedings ;  but  if  there  be  a  ques- 
tion in  dispute  as  to  the  Pkuntiff's 
right  to  recover  certain  expenses, 
and  the  Defendant  does  not  sub* 
mit  thereto,  the  Court  will  not  in- 
terfere summarily  and  stop  the 
suit.    FiM  r.  Robinson.  66 

2.  A  Defendant  submitted  to  the 
claim  of  the  Plaintiff  except  the 
costs  of  a  distringas.  The  Court 
would  not  stay  the  proceedings  till 
the  question  was  agreed  upon  or 
determined.  Ibid. 

SUBPOENA. 

1.  Where,  at  the  hearing,  a  cause 
stands  over,  with  liberty  to  amend, 
and  the  bill  is  amended  accord- 
ingly, a  new  subpcena  to  hear 
judgment  must  be  served.  Davis 
\.  Praia.  256 

2.  Service  abroad  of  a  subpcena  to 
appear  and  answer  directed,  under 

the 
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the  SSrd  Order  of  Matf  1845, 
upon  a  Defendant  of  unsound 
mind  not  so  found  by  inquisition, 
Biddulph  V.  Lord  Camoys* 

Page  580 

S.  Upon  an  application  to  serve  a 
subpoena  abroad,  under  the  SSrd 
Order  of  Mai/  1845,  an  affidavit 
merely  shewing  the  place  of  resi- 
dence abroad  of  the  Defendant 
seven  weeks  previous  is  insuffi- 
cient.    Fieske  v.  B idler,  581 

4.  Liberty  being  given  under  the 
SSrd  Order  of  M/xy  1845^  to  serve 
a  iubpcena  in  Irelandf  the  periods 
limited  under  the  2nd  article  were 
ten  days  to  appear,  six  weeks  to 
plead,  answer,  or  demur,  not  de- 
murring alone,  but  no  order  was 
made  as  to  the  time  for  demurring 
alone.    Brown  v.  Stanton.      582 


SUING  ON  BEHALF,  ETC. 

1.  In  a  continuing  partnership,  if  a 
few  have  an  interest  in  a  particular 
subject  adverse  to  all  the  rest,  a 
bill  may  be  filed  against  the  few, 
by  one  '*  on  behalf,  &c."  Ridiard' 
son  V.  Hastings.  S2S 

2.  In  the  case  of  an  insolvent  part- 
nership not  formally  dissolved,  a 
bill  may  be  filed  by  one  or  more 
on  behalf  of  the  rest  against  the 
governing  body,  to  have  the  assets 
collected  and  applied  towards  the 
payment  of  the  debts,  without 
seeking  to  ascertain  the  rights  and 
liabilities  of  the  parties  as  between 
themselves,  but  leaving  them  open 
to  future  litigation.  Ibid, 

>    See  Parties,  12. 


SUPPLEMENTAL  ANSWER. 

1.  Liberty  given  to  file  a  supple- 
mental  answer  to  correct  a  date 
in  the  original  answer.  Bell  v. 
Dunmore.  Page  28S 

2.  On  such  an  application  the  De- 
fendant roust  account  for  the  mis- 
take, and  the  truth  of  the  proposed 
answer,  and  the  terms  in  which  it 
is  intended  to  file  it,  must  be 
verified.  Ibid, 


TAXATION. 

1.  Within  twelve  months  after  pay- 
ment of  a  bill  of  costs,  a  client 
presented  a  petition  for  its  taxa- 
tion, but  the  petition  having  spe- 
cified no  items  of  overcharge,  no 
order  could  be  made.  The  twelve 
months  having  then  expired,  the 
Court  refused  to  allow  the  petition 
to  stand  over,  for  the  purpose  of 
amendment,  by  specifying  the 
items.    Bartoell  v.  Brooks.      S45 

2.  Terms  of  taxation  after  the  ex- 
piration of  one  month  from  the 
delivery  of  the  bill.  In  re  Brom- 
ley. 487 

S.  Special  direction  given  on  an 
order  for  taxation,  that  if  the 
solicitor  should  be  unable  to  es- 
tablish any  of  the  charges  by 
reason  of  the  death  of  his  clerk, 
or  the  absence  of  the  books  and 
papers  delivered  to  the  client,  the 
Taxing  Master  should  report  spe- 
cially thereon.  In  re  JVatts,  491 
4.  Taxation 
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4*  Taxation  ordered,  after  payment 
under  protest,  tlie  payment  being 
insbted  on  as  a  condition  for  part- 
ing with  a  deed  necessary  to  com- 
plete a  purchase.  In  re  Tryon. 
Page  496 

5.  Generally,  country  solicitors  are 
not  allowed  the  costs  of  a  journey 
to  London  to  examine  abstracts 
there,  unless  there  be  some  spe- 
cialty. Ibid. 

TENANT  FOR  LIFE. 

1.  Tenant  for  life  paying  off  charge 
on  settled  estate  entitled  to  the 
benefit  of  the  charge.  Burrell  v. 
The  Earl  o/EgremonU  205 

2.  Tenant  for  life  paying  off  charge 
on  settled  estate,  but  taking  no 
steps  for  more  than  twenty  years 
to  keep  it  alive,  the  statute  of 
Limitations  held  not  to  apply. 

Ibid. 

3.  Where  a  testator  devises  the  legal 
estate  to  trustees,  and  gives  to  a 
tenant  for  life  an  equitab.le  estate 
only,  with  remainders  over,  such 
tenant  for  life  ought  not  to  cut 
timber  without  the  consent  of  the 
trustees.     Denton  v.  Denton.  388 

4.  Where  the  only  gift  to  a  class 
consisted  of  a  direction  to  divide 
and  pay,  upon  the  death  of  the 
tenant  for  life:  Held,  upon  the 
context,  that  those  only  took  who 
survived  such  tenant  for  life.  Beck 
v.  Bum.  .  .  492 

See  Acquiescence,  2. 

TERM. 
See  Judgment. 


TIMBER. 
See  Tenant  for  Life,  3. 

TIME  TO  ANSWER. 

Proceedings  on  a  cross  cause  were 
stayed,  till  the  Defendant  in  the 
original  cause  had  fully  answered. 
The  answer  in  the  original  cause 
was  found  sufficient,  but  some 
documents,  though  ordered,  had 
not  been  produced,  their  produc- 
tion being  the  subject  of  a  pend- 
ing appeal.  The  Court,  overruling 
the  decision  of  the  Master,  gave 
the  Defendant  in  the  cross  cause 
an  unconditional  order  for  time  to 
answer,  with  liberty  to  apply  to 
extend  it,  Hohnes  v.  Badddey. 
Page  69 

TRADE  MARKS. 

1.  A  blacking  manufactory  had  loog 
been  carried  on  under  the  firm  of 
Day  and  Martin,  at  97  High 
Holborn.  The  executors  of  the 
survivor  continued  the  business 
under  the  same  name.  A  person 
of  the  name  of  Day  having  ob- 
tained the  authority  of  one  Martin 
to  use  his  name,  set  up  the  same 
trade  at  90^  Holborn  HiU,  and 
sold  blacking  as  of  the  manufac- 
ture of  Day  and  Martin,  90^ 
Holborn  Hill,  in  bottles  and  with 
labels  having  a  general  resem- 
blance to  those  of  the  original 
firQi.  He  was  restrained  by  in- 
junction. Croft  V.Day.  84 
2.  Principles 


INDEX  TO  THE  PRIfJCIPAL  MATTERS. 


677 


2.  Principles  on  which  the  Court  in- 
terferes to  prevent  the  use  of 
trade  marks.     Crqfl  v.  Day.  \ 

Page  84* 


TRUST. 

The  Irish  Society  held  to  be  trus- 
tees for  public  purposes  and  not 
accountable  to  the  Companies  of 
London  ^  notwithstanding  the  lat- 
ter were,  af^er  providing  for  the 
public  objects,  entitled  to  the  sur- 
plus revenues  of  the  estate  vested 
in  the  former.  Skinners  Company 
v.  The  Irish  Society.  .    593 

See  Breach  ov  Trust,  2. 
Joint  Tenants. 


TRUSTEE. 

1.  Costs  refused  to  one  of  two 
trustees  who  had  declined  to 
transfer  a  fund  to  the  party  en- 
titled, and  had  severed  in  his  de- 
fence.   Allen  V.  Thorp.  72 

2.  A  testator  devised  real  and  per- 
sonal estate,  on  certain  trusts, 
which,  as  the  Court  considered, 
the  testator  intended  to  be  per- 
formed by  his  trustees  named, 
and  the  survivors  and  survivor, 
and  by  the  heirs  and  assigns,  or 
by  the  executors  or  administra- 
tors, of  the  survivor.  The  will 
contained  no  power  to  appoint 
new  trustees.  The  surviving- trus- 
tee devised  and  bequeathed  the 
trust  estates  and  powers  to  A.^  B.y 
and  C,  upon  the  trusts  of  the  first 
will:  Held,  that  this  device  and 


the  appointment  of  A.^  B.^  and 
C.  as  trustees,  were  valid.  Titley 
V.  Wolstenholme.  Page  4?25 

3.  Where  a  trust  estate  is  limited  to 
several  trustees,  and  the  survivors 
and  survivor  of  them,  and  the  heirs 
of  the  survivor  of  them,  the  sur- 
viving trustee  does  not  commit  a 
breach  of  trust  by  not  permitting 
the  trust  estate  to  descend,  or  by 
devising  it  to  proper  persons,  on 
the  trusts  to  which  it  was  subject 
in  the  hands  of  the  surviving 
trustee.     Semble.  Ibid, 

4.  A  party  named  trustee  without 
his  sanction,  and  called  on  to  dis- 
claim, is  authorised  in  taking  the 
opinion  of  counsel  as  to  his  ob- 
ligation to  execute  a  disclaimer. 
In  re  Tryon.  496 

5.  A.  B.  and  the  other  committee- 
men of  a  public  company  mort- 
gaged the  company's  estate,  and 
covenanted  personally  to  pay  the 
money.  They  afterwards  entered 
into  a  personal  obligation,  by 
bond,  for  another  debt.  A.  B. 
died,  having  certain  shares  vested 
in  him  as  trustee  to  the  company. 
By  the  decree,  the  shares  were 
ordered  to  be  sold,  and  the  pro- 
duce applied  in  payment  of  the 
debts  of  the  company,  for  which 
the  estate  of  A.  B.  was  liable. 
Held,  that  the  representatives  of 
A.  B.  had  a  right  to  have  the 
fuiid  applied  in  payment  of  the 

:  bond  debt,  in  priority  of  the  mort- 
gage debt.  Lawrence  v.  Kempson. 
^  574 

See  Acquiescence,  2. 
.  •  Breach  of  Trust. 

C0STS9 
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Costs,  4. 8. 

Further  Dirbctions. 

Tenant  for  Life,  3. 


UNCLE. 
See  Parent  and  Child,  1,  2. 


VENDOR  AND  PURCHASER. 

L  Consideration  of  the  effect,  in 
equity,  of  misrepresentation  made 
by  parties  upon  entering  into  con- 
tracts.    Clapham  v.  ShiUito. 

Page  146 

2.  A  purchaser  being  a  creditor  of 
the  agent  of  the  vendor  of  an 
estate,  is  not  entitled,  by  agree- 
ment with  the  agent  alone,  to 
place  the  debt  due  to  the  agent 
to  the  debit  of  the  principal,  on 
account  of  the  purchase-money. 
Young  Y.WhUe.  506 

3.  A,  employed  B.  to  sell  his  estate, 
and  receive  the  purchase-money. 
B.  sold  it  to  C.  An  account  was 
afterwards  settled  between  B.  and 
C.»  whereby,  after  giving  credit 
for  monies  paid  on  account  of  the 
purchase,  and  a  private  debt  of 
550{.  due  from  B.  to  C,  a  small 
balance  appeared  due  on  account 
of  the  purchase*money,  which  C 
then  paid  to  B.  A.  afterwards,  in 
ignorance  of  the  arrangements  be- 
tween B*  and  C,  executed  the 
conveyance,  and  signed  a  receipt 
for  the    whole   purchase-money 


which  were  handed  over  by  B.  to 
C.  Held,  thai  the  arrangement 
for  setting  off  J^.'s  private  debt 
was  invalid,  and  that  C.  was  still 
liable  to  A.  for  the  5S0l.  Young 
V.  Whiie.  Page  506 

4.  A.  contracted  to  sell  a  wharf  on 
the  banks  of  the  Thames,  with  a 
Jett^.  The  jetty  turned  out  to  be 
liable  to  be  removed  by  the  cor- 
poration ofZ.ofr(/on,if  they  thought 
fit.  Held,  that  the  jetty  was  es- 
sential to  the  beneficial  occupation 
and  enjoyment  of  the  premises 
contracted  to  be  sold,  and  that  a 
specific  performance  could  not  be 
decreed.    Peers  v.  Lambert.    546 

See  LiKN,  2. 

Mistake. 


VESTED  GIFT. 
See  Condition,  2. 

VOLUNTARY  SETTLEMENT. 
See  Preliminary  Enquiries,  2. 

VOLUNTARY  TRUST. 

iS'ef  Parties,  1. 


WILL. 

.  Generally,  choses  in  adion  do  not 
pass  by  a  bequest  of  ^*  goods  and 
chattels,"  in  a  particular  locality. 
The  Marqnis  of  Hertford  v.  Lord 
Looker.  1 

2.  Polish 
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2.  Polisk  bood$  and  Neapolitan  bor- 
dereaux held  not  to  pass  bj  a  be- 
quest of  "  goods  and  chattels, 
money  at  the  banker's,  &c«  at  if." 
The  Marquis  of  Hertford  v.  Lord 
Lowther.  Page  1 

S..  Bequest  to  A.  for  life,  and  at  ber 
death  for  her  brother  and  sister 
and  the  testator's  brothers  and 
sister  equally.  At  the  date  of  the 
will  A>  had  one  brother  and  sister, 
and  the  testator  hkd  three  bro- 
thers and  one  sister.  Held,  that 
this  was  not  a  gift  to  an  unascer- 
tained class,  but  to  the  brothers 
and  sisters  living  at  the  date  of 
the  will.     Havergal  v.  Harrison. 

49 

4.  A  testatrix,  having  the  moiety  of 
an  estate,  directed  her  executors 
to  purchase  the  other  moiety ;  and 
'<  if  the  purchase  should  be  com- 
pleted within  twelve  months  after 
her  death,"  she  gave  the  entirety 
on  certain  trusts;  "but  in  case 
her  executors  should  not  be  able,'' 
within  that  time,  'Uo  purchase 
it,"  she  directed  her  moiety  to  be 
sold,  and  the  produce,  together 
with  110(V.,  to  be  held  on  other 
trusts.  The  will  contained  a  gift 
of  the  residue  of  her  estate  of 
whatever  kind,  &c.  Tlie  purchase 
"  was  not  completed "  within  the 
time,  although  the  executors 
"were  able,"  so  that  neither  of 
the  expressed  events  happened. 
Held,  first,  that  the  trusts  both  of 
the  estate  and  1100/.  failed  ;  and, 
secondly,  that  as  between  the  de- 
visees and  heir-at-law,  the  latter 
was   entitled   to    the    testatrix's 


moiety  of  the  estate.      Upfohn  v. 
Vjfjohn.  Page  59 

5.  A  wilt  thirty  years  old,  produced 
from  the  proper  custody,  proves 
itself.  The  thirty  years  are  to  be 
computed  from  the  date  of  the 
will,  and  not  from  the  death  of  the 
testator,  and  are  calculated  as  at 
the  time  of  its  production.  Man 
V.  Ricketts.  93 

6.  By  deed,  10,000/.  was  settled  on 
A,  JB.  for  life,  with  power  to  ap- 
point to  her  children  or  their  issue, 
and  in  default  in  trust  for  her 
children ;  power  was  also  given  to 
A.  B.  to  appoint  a  life  interest  to 
her  husband.  Afterwards,  by 
will,  the  settlor  gave  a  similar  sum 
"  to  be  laid  out  for  the  sole  benefit 
of  C.  Z>.,  in  the  same  manner,  as 
nearly  as  might  be,  as  the  10,000/." 
secured  for  A*B.  by  the  deed. 
Held,  that  C.  D.  was  entitled  to 
powers  of  appointment  in  favour 
of  her  children,  their  issue,  and 
her  husband ;  but  that  the  children 
took  nothing,  except  through  the 
power.  Countess  Berchtoldt  v. 
Marquis  of  Hertford.  172 

7.  Devise  to  trustees  in  fee,  upon 
trust  to  demise  until  the  testator's 
youngest  child  attained  twenty- 
one,  and  during  the  minority  o( 
such  youngest  child,  to  pay  the 
rents  to  the  testator's  wife,  for  the 
maintenance  of  herself  and  chil- 
dren, and  when  and  so  soon  as  the 
youngest  surviving  child  should 
attain  twenty-one,  to  sell  and 
divide  the  produce  "  between  and 
amongst  tlie  testator's  wife  and 
all  his  children  who  should  be 

then 
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then  living  in  equal  shares."  And 
in  case  of  the  death  of  any  child 
before  the  estates  becanae  sale- 
able, his  children  were  to  take  his 
share.  The  children  all  died 
under  twenty-one  without  issue. 
Held^  that  the  wife  was  entitled  to 
the  whole  estate.  Castle  v.  Eate. 
Page  296 
.  A  testatrix,  being  liable  to  pay 
an  annuity  to  A.  for  life,  pur- 
chased an  annuity  during  ^.'s 
life,  and  effected  a  policy  on  B,*b 
life  for  2000^  By  her  will  she 
recitedy  that  on  the  death  of  B. 
2000/.  would  be  recovered  to  her 
estate.  In  the  event  of  B.  dying 
in  the  life  of  A,y  the  executors 
were  to  provide  A.*s  annuity  out 
of  her  estate.  In  the  event  of 
AJ&  death  before  B,y  she  gave 
the  purchased  annuity  to  C,  he 
paying  the  premiums  ;  and  on  the 


death  of  B.  she  gave  to  C.  the 
2000/.  B.  died  in  the  life  of  A. 
Held,  that  C.  was  not  entitled  to 
the  2000/.   Leckie  V.  Hogb^. 

Page  502 

See  Advancement. 
Chose  in  Action. 
Condition,  1,  2. 
Cumulative  Legacy. 
Estate  for  Life. 
Heir,  1. 

Issue  devisavit  vel  non. 
Primary  Charge. 
Probate. 
Specific  Legacy. 
Tenant  for  Life,  4. 


WITNESS. 

See  Costs,  I. 
Defendant. 
Evidence,  S,  4. 
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